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OONNEOTIOVT. 


Eagle  Bank  v.  Smith. 

[6  Oom.  71.] 

To  AuunuLUi  a  Monoir  job  a  New  Trxal^  beoMiM  tha  ^Hdiol  h  ^rinil 
«fideiioe^  it  k  not  neeeoaary  that  the  oourt  ahmild  hmrt  latnned  Ilia 
canae  to  the  jury  for  reoonaideratton. 

Oimov  OF  Ck>nsT  Advbbss  to  Vskdict.— That  the  opinion  of  the  ooofffe 
waa  advene  to  the  verdict  is  sufficiently  shown  where  it  appeara  that  a 
motion  for  a  new  trial,  stating  that  the  verdict  waa  maiufsaUy  against 
evidence,  was  allowed  by  the  court 

PlKKir  ov  AoKVor. — ^Whero  one  chaiged  to  be  the  defandaata'  agent  in  m. 
particolar  traaaaotion,  was  shown  to  have  been  aotiQg  aa  deik  in  their 
store  for  a  nnmber  of  years,  and  to  have  tranaacted  bnaiaeas  for  them 
with  the  plaintiflit,  it  was  held  to  be  sufficient  proof  of  a  general  agency. 

Patkbrt  bt  a  Foroxd  Kotb  doea  not  eztingnish  the  debt. 

IiDOHSBB  Sunro  vo&  Monst  had  and  Bbckivbd. — ^An  indorsee  may  sne  the 
maker  or  indoner  of  a  note  for  money  had  and  received,  or  for  money 
lent. 

Ah  Jxdobsem  having  Subbxndsbxd  a  Kotx,  erroneooaly  believing  it  Uy 
have  been  paid,  may,  upon  proof  thereof,  reoover  against  the  maker  or 
indorser  on  the  common  money  counts  in  the  same  way  as  if  the  note 
had  been  lost. 

Pbivitt  of  Cohtikagt  Exnns  bxtwkkn  ak  Ivdobssi  of  a  note  and  tlia 
maker  or  indorser,  although  such  privity  is  not  a  neeeasaiy  ground  te 
an  action  for  money  had  and  received. 

Assumpsit  in  several  counts.  The  first  count  charged  the  de- 
fendants as  indorsers  of  a  certain  note;  the  second  was  for 
money  had  and  received  for  the  plaintiff's  use;  the  third  for 
money  lent,  paid,  laid  out,  and  expended. 

The  facts  proved  were:  The  defendants  were,  on  June  17» 
1820,  indebted  to  the  plaintiffs  on  a  certain  note.    On  said  day» 
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one  Pazmelee,  who  had  for  several  yeara  been  a  olark  in  the 
defendants'  store  and  as  such  had  done  boainess,  in  many  in- 
siances^  with  the  plaintifb,  offered  to  the  plaintifEsy  for  dis- 
count in  pa3rment  of  defendants'  note,  two  other  notes,  one  of 
which  bore  the  defendants'  indorsement^  and  was  the  one  de- 
scribed in  the  first  coant,  which  notes  the  plaintiffs  disoonnted 
and  accepted  the  proceeds  in  payment  of  defendants'  note.  It 
appeared  that  the  note  described  in  the  first  count  was  not  the 
genuine  note  of  the  defendants,  but  was  foiged,  but  the 
plaintiffs  insisted  that  as  they  had  received  it  from  the  defend- 
ants' agent,  believing  it  to  be  genuine,  and  had  applied  the 
avails  for  the  defendants'  benefit,  they  were  entitled  to  reooTer 
on  the  second  and  third  counts.  Verdict  for  the  defendants 
on  .all  the  counts.  The  plainti£b  moved  for  a  new  trial  on  the 
ground  that  the  verdict  was  manifestly  against  evidence.  The 
judge  allowed  the  motion,  reserving  the  questions  arising  there- 
on for  the  opinion  of  this  court. 

DaggeU  and  Stanley,  for  the  motion,  cited  2  Phil.  Ev.  10,  21, 
note  a. ;  State  Bank  v.  Hard,  12  Mass.  122;  Boardman  v.  €hre, 
15  Id.  331;  Markle  v.  Hatfield,  2  Johns.  456  fS  Am.  Dec.  446]; 
Toung  v.  Adams,  6  Mass.  182. 

Staples,  contra, 

HosicEB,  0.  J.  This  motion  for  a  new  trial  is  founded  on  the 
supposition  that  the  verdict  of  the  jury  was  against  the  evidence. 
By  way  of  preliminary  objection,  it  has  been  said  that  the  mo- 
tion is  defective,  inasmuch  as  the  judge  did  not  return  the  jury 
to  the  third  consideration,  nor  explicitly  state  that  their  ver- 
dict was  opposed  to  his  opinion.  I  think  there  is  no  founda- 
tion for  this  objection.  The  granting  of  a  new  trial  for  the 
misdetermination  of  the  jury,  in  point  of  fact,  is  not  by  law 
placed  on  the  foundation  that  the  judge  should  have  directed  a 
reconsideration  of  the  case,  but  upon  the  question  whether  their 
verdict  was  clearly  against  the  evidence.  The  law,  undoubt- 
edly, requires  that  the  court  should  be  of  the  opinion  "  that  the 
verdict  is  against  the  evidence  in  the  cause"  (Stats.  54,  sec. 
68);  and  that  this  opinion  was  entertained  by  the  judge  who  tried 
the  cause,  is  conclusively  apparent  from  the  motion.  It  was  pre- 
sented to  the  judge,  for  allowance,  under  his  signature,  and  is 
confined  entirely  to  the  question  concerning  the  weight  of  evi- 
dence. Then  either  the  judge  must  have  been  of  the  opinion 
that  the  verdict  was  decisively  against  the  evidence,  or  he  al- 
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lowed  a  motion  entirely  nugatory,  and  for  no  imaginable  pur« 
poee.  It  is  a  legal  presumption  that  he  exercised  his  jorisdic- 
tion  sonndly,  repelled  by  no  fact  or  circumstance^  and  con- 
firmed by  eveiy  consideration  in  the  case. 

That  ihe  verdict  of  the  jury  was  most  palpably  against  the 
eridence,  admits  of  no  reasonable  doubt.  Frederick  Parmalee 
was  the  general  agent  of  the  defendants;  and  the  plaintiffs  were 
moihorized  to  consider  him  as  such.  He  was  a  clerk  in  the  de- 
fendant's store,  and  had  been  for  years;  and,  in  many  instances, 
as  their  agent,  had  done  business  with  the  plaintiffs.  These 
facts  sufficiently  establish  his  general  agency:  Nealy.  Erving, 
1  Esp.  61;  Barber  v.  Oingell,  8  Id.  60. 

But  whether  he  was  or  not  their  agent,  the  legal  conse- 
quences are  precisely  the  same.  The  defendants  cannot  take 
benefit  of  a  pretended  payment  of  their  note,  by  a  stranger,  if 
the  payment  was  fictitious,  and  not  actual. 

A  forged  note,  or  dishonored  draft,  if  deliyered  in  payment, 
is  no  satisfaction  or  extinguishment  of  an  antecedent  demand; 
and  for  the  most  juBt  and  obyious  reasons.  They  are  of  no 
▼alne;  and  not  what  they  were,  either  expressly  or  impliedly, 
affirmed  to  be  by  the  person  deliyering  them  as  a  payment,  or 
believed  to  be  by  him  who  accepted  them  as  such.  On  this 
point  the  law  is  too  well  established  to  require  the  aid  of  argu- 
ment: Pvxikford  v.  Maxwell^  6  T.  B.  52;  Owenwm  v.  Morse,  7 
Id.  64,  Stedman  v.  Oooch,  1  Esp.  5;  Boget  v.  MeriU,  2  Oai.  117; 
Marble  V,  Hatfield,  2  Johns.  455  [3  Am.  Dec.  446];  Smith  v.  Smith, 
Id.  235  [3  Am.  Dec.  410];  Young  v.  Adams,  6  Mass.  182; 
Arnold  v.  Crane,  8  Johns.  79. 

That  an  action  for  money  had  and  received  may  be  main- 
tained by  the  payee  of  a  promissory  note,  against  the  maker,  is 
a  well  established  principle:  Clark  v.  MarHn,  1  Salk.  128;  Gar- 
ter V.  Palmer,  12  Mod.  380;  Grant  v.  Vaughan,  3  Burr.  15-16; 
Harris  v.  Hunibach,  1  Id.  373;  Smiih  v.  Kendall,  6  T.  R.  123; 
Smiih  V.  Smiih,  2  Johns.  235  [3  Am.  Dec.  410];  Young  v.  Adams, 
6  Mass.  182;  2  Phil.  Ev.  10,  11. 

It  is  equally  settled,  that  a»  against  the  maker,  the  same  ac- 
tion is  sustainable  by  the  indorsee,  whether  immediate  or  remote : 
Dimsdale  v.  Lancaster,  4  Esp.  261;  Master  v.  Miller,  4  T.  R.  339; 
Grant  v.  Vaughn,  3  Burr.  1516;  Edie  v.  The  East  India  Company, 
1  W.  Bl.  295,  299;  IhUock  v.  Harris,  3  T.  B.  174;  Pierce  v. 
Crafts,  12  Johns.  90;  Arnold  v.  Crane,  8  Id.  79;  Cruger  v.  Arm- 
^ortg,  3  Johns.  Ga.  5  [2  Am.  Dec.  126];  Burdick  v.  Green,  18 
Johns.  14.    Nor  does  it  make  any  difference,  if  the  note,  through 
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an  unfounded  belief  of  payment,  has  been  given  up,  no  more 
than  if  it  had  been  lost  bj  time  and  accident.  The  written 
evidence  of  debt  is  gone,  but  the  debt  remains  uneztinguiBhed, 
by  a  misconception  of  the  payee  or  holder,  and  recoverable,  on 
legal  proof  of  the  facte.  If  a  position  so  obviously  just  re- 
quires the  support  of  authority,  it  has  it,  in  Arnold  v.  Crane^  8 
Johns.  79;  Fierce  v.  Crafts,  12  Id.  90,  and  in  Toung  v.  Adams^ 
6  Mass.  182. 

In  Wdipiham  v.  Bend^  1  Gampb.  175,  Lord  Ellenborough  was 
of  opinion,  that  a  promissory  note  is  CYidence  under  the  money 
counts,  as  between  the  original  parties  only;  but  this  case  was 
expressly  overruled,  in  Pierce  v.  Crafts^  12  Johns.  90,  and  is  in 
opposition  to  several  of  the  cases,  which  have  been  cited.  The 
above  case  of  Waynham  v.  Bend  was  erroneously  adjudged,  by 
reason  of  two  very  obvious  and  palpable  misconceptions.  It 
undoubtedly  proceeded  on  the  ground,  that  the  action  for 
money  had  and  received  can  only  be  grounded  on  privity  of 
contract,  but  this  supposition  is  in  direct  opposition  even  to 
the  common  cases,  in  which  that  action  is  sustained.  There  is 
no  privity  between  the  finder  of  money  lost  and  the  owner  who 
loses  it,  nor  between  the  person  who,  through  fraud  or  deceit, 
acquires  the  money  of  another  and  the  person  of  whom  it  was 
acquired,  nor  between  one  who  has  taken  the  fees  of  an  officer 
claiming  a  right  so  to  do  and  another  who  has  title  to  them, 
and  yet,  in  all  these  cases,  the  action  for  money  had  and  re- 
ceived may  be  maintained:  1  Granch,  append.  440,  441,  and 
cases  cited. 

If,  however,  privity  of  contract  were  requisite,  it  exists  be- 
tween the  maker  of  a  negotiable  note  and  the  remotest  indorsee; 
for  it  is  a  contract  to  pay  the  money  to  any  person  who  may 
become  entitled  to  it  by  transfer,  and  as  soon  as  the  bearer  be- 
comes entitled  such  privity  commences. 

It  is  indisputably  clear,  that  the  plaintiffs  were  entitled  to  the 
verdict  of  the  jury,  in  this  case,  on  one  of  the  money  counts;  and 
for  the  mistake  of  the  jury  on  this  point,  I  would  advise  a  new 
trial.  • 

Petees,  J. ,  concurred  generally,  but  he  was  not  prepared  to 
say  that  in  this  state,  the  bolder  of  a  note  may  bring  indebUaiui 
assumpsit  for  the  consideration  of  such  note,  when  he  might 
sue  upon  the  note  itself. 

Ghapuan  and  BiuiNABD,  JJ.,  concurre-i  fully  with  the  chief 
justice. 


July,  1823.]  HiQGiNB  t;.  Emmons.  41 

Bbibrtoii,  J.y  being  interested  in  the  cause,  gave  no  opinion. 
New  trial  to  be  granted. 

Ak  AcnoM  FOB  MoKKT  Had  and  Bsckttkd  lies  '*  whenever  one  man 
has  in  his  hands  the  money  of  another,  which  he  ought  to  pay  over,  although 
he  has  never  seen  or  heard  of  the  party  who  has  the  ri|^t.  When  the  fact 
is  proved  that  he  has  the  money,  if  he  cannot  show  that  he  has  legal  and 
equitable  ground  for  retaining  it,  the  law  creates  the  privity  and  the 
promise:"  Hall  v.  Marston,  17  Mass.  574;  Krtutz  v.  Livingston,  15  Cal.  344, 
citing  the  principal  case.  "Thero  is  always  a  supposed  privity  of  contract 
between  the  person  whose  money  it  lawfully  is,  and  the  pezBon  who  has  re- 
ceived it:  KMuen  v.  Campbell,  3  Wils.  304,  307.  And  in  the  case  of  the 
Eagle  Bank  v.  Smith,  5  Conn.  71,  75,  it  was  held  that  in  this  action  no  priv- 
ity was  necessary.  And  the  court  say  this  doctrine  of  privity  in  the  action 
for  money  had  and  received,  is  in  direct  opposition  even  to  the  common  cases, 
in  which  the  action  is  sustained:*'  Camp  v.  Tompkins,  9  Conn.  545. 

That  this  AcnoN  Li£a  for  thb  Consideration  of  biUs  of  exchange 
and  promissory  notes  is  regarded  as  having  been  settled  in  Connecticut  by 
the  decision  in  the  principal  case.  This  question  arose  in  Farmers^  and 
Citizens'  Bank  v.  Payne,  25  Conn.  444,  where  the  declaration  on  certain  bills 
of  exchange  contained  a  count  for  money  had  and  received,  and  the  defend- 
ant claimed  a  variance  between  the  bills  declared  on  and  those  produced  in 
evidence.  The  court  held,  on  the  authority  of  the  principal  case,  that 
the  variance  was  immaterial,  since  the  plaintiffs  could  recover  under  the 
common  count.  Storrs,  C.  J.,  delivering  the  opinion,  said:  ''Whatever 
may  have  been  the  decisions  on  this  point  elsewhere  (and  there  is  much  con- 
fusion in  the  cases  on  the  subject),  we  consider  it  to  be  settled  in  this  state 
by  the  case  of  the  Bogle  Baiik  v.  Smith,  5  Conn.  71." 


HiGGiNS  V.  Emmons. 

[5  OoNN.  76.] 

RxASDNABLB  DEMAND. — A  Contract  to  deliver  cumbrous  articles  on  demand 

is,   in  legal  construction,  a  contract  to  deliver  on  reasonable  demand; 

and  evidence  showing  a  reasonable  demand  proves  necessarily  a  demand 

at  the  proper  place. 
'Silence  Equivalent  to  Rsvusal. — The  silence  of  a  party  on  a  demand  of 

the  articles  which  he  has  contracted  to  deliver  on  demand,  is  equivalent 

to  a  refusal. 

AcnoK  on  a  receipt  for  certain  cows,  oxen,  horses,  etc. ,  which 
the  plaintiff,  a  deputy  sheriff,  having  attached  as  the  property 
of  Emmons  (defendant),  delivered  to  the  defendants,  and  which 
the  defendants  promised  in  said  receipt  to  redeliver  on  demand, 
the  declaration  averring  that  the  plaintiff  having  received  an 
execution,  demanded  said  articles  for  the  purpose  of  selling 
^em,  but  that  the  defendants  refused  to  deliver  them.     The 
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plaintiff  proTed  a  demand  on  Emmons,  defendant,  in  the  life- 
time of  the  execution,  at  a  store  in  East  Haddam,  about  foor 
miles  from  his  residence,  he  having  gone  there  on  business,  to 
which  demand  said  defendant  made  no  answer,  and  did  not 
deliver,  or  offer  to  deliver,   the  articles.    The  plaintiff  also 
proved  a  demand  on  the  other  defendant  daring  the  life-time 
of  the  execution,  at  a  dwelling-house  in  East  Haddam,  about 
a  mile  from  Emmons's,  to  which  demand  said  defendant  made 
no  reply,  and  did  not  deliver,  or  offer  to  deliver,  the  property. 
It  was  admitted  that  the  property  was  not  at  either  of  the 
places  where  demand  was  made,  and  the  defendants  insisted 
that  the  demand  should  have  been  made  at  Emmons's  house. 
The  judge  instructed  the  juiy  that  the  demand  was  insufficient. 
Verdict  for  the  defendants.     Motion  for  a  new  trial  on  the 
ground  of  misdirection. 

Daggett,  for  the  motion,  cited  Scott  v.  Crane,  1  Conn.  225, 
259. 

Staples  and  Hunger/ord,  contra,  cited  Mason  v.  Briggs,  16  Mass. 
453;  6  Bac.  Abr.  451  (Wils.  ed.);  Sujift  v.  Chamberlain,  3  Conn. 
537, 

HosMXB,  0.  J.  The  only  question  before  the  court  relates  to 
the  sufficiency  of  the  plaintiff's  demand.  The  cases  which  de- 
termine the  place  of  delivery  have  no  relevancy  to  the  place  of 
demand;  for  the  demand  need  not,  of  necessity,  be  made  at  the 
place  where  the  goods  and  chattels  must  be  received.  If  the 
defendants  had  declared  that  the  articles  were  destroyed,  or  if 
they  had  refused  to  deliver  them,  no  one  would  doubt  that  the 
demand  was  sufficient. 

The  defendants  having  engaged  to  deliver  the  property  in 
question  on  demand,  it  is  the  legal  construction  of  the  con- 
tract that  a  reasonable  demand  must  be  made;  and  any  facts 
which  show  the  demand  to  have  been  reasonable,  must  prove, 
necessarily,  that  it  was  made  at  the  proper  place.  The  only 
difficulty  in  the  case  has  arisen  from  confounding  the  place  of 
delivery  with  that  of  demand;  but  these  are  not,  of  course, 
coincident.  Had  the  defendants  said:  "  We  will  not  deliver 
the  goods,"  their  contract  would  have  been  broken,  because  a 
reasonable  request  for  their  delivery  had  been  made.  I  consider 
the  defendants  as  having  been  subjected  to  the  obligation  ol 
speaking,  by  the  demand  of  the  officer,  and  that  their  silence 
was  equivalent  to  a  refusal  of  the  delivery  of  the  goods.  Tl'«eir 
intention  may  rationally  be  inferred  from  the  circumstanoes 
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appearing  in  the  case;  and  it  is  inconsistent,  not  merely  with 
civilitj,  but  with  the  obligation  reasonably  existing  on  them, 
to  construe  their  expressive  silence  as  having  no  meaning.  The 
silence  maintained  in  Stoijl  y.  Chamberlain,  3  Conn.  537,  where 
no  question  was  asked,  no  obligation  of  disclosure  existed,  and 
the  fact  itself,  for  aaght  that  appears,  was  entirely  accidental, 
was  of  a  different  character,  and  laid  no  foundation  of  inference 
against  the  person  omitting  to  speak.  If  the  defendants  had 
said  to  Higgins:  "  The  property  is  ready  to  be  delivered;  come 
with  us  and  receive  it;"  he  must  have  gone  with  them  to  the 
house  of  Emmons,  or  to  any  other  place  in  East  Haddam,  where 
the  property  was.  But  a  silence,  continued  in  defiance  of  an 
obligation  to  speak,  and  for  no  just  and  reasonable  purpose, 
ought  not  to  benefit  the  defendants.  The  demand  was  fairly 
made,  and  should  have  been  frankly  answered. 

The  case  of  Mason  v.  Briggs,  16  Mass.  453,  did  not  determine 
that  a  demand  made  at  a  place  at  some  distance  from  the  prop- 
erty to  be  delivered,  was  invalid^  but  it  affirmatively  decided 
that  a  demand  at  a  party's  dwelling  house,  in  his  absence,  was 
sufficient.  This  principle  has  no  relevancy  to  the  case  before 
the  court. 

The  determination  of  the  court  in  8cgU  v.  Crane,  1  Oonn. 
255,  is  very  apposite  to  the  case  under  discussion.  A  de- 
mand was  made  at  New  Haven,  of  goods,  which  had  been  at- 
tached at  Oxford,  and  which  probably  were  believed  to  be  at 
the  latter  place.  At  the  time  of  the  demand  the  defendant  de- 
clared that  he  had  given  up  the  goods  in  question  to  Zerah  Haw- 
ley  and  Lewis  Hotchkiss,  and  taken  their  receipt  for  them. 
The  court  was  of  the  opinion  that  a  legal  demand  had  been 
made,  and  that  a  refusal  to  deliver  the  articles  demanded,  in- 
ferred from  the  preceding  facts,  rendered  it  unnecessary  to  re- 
pair to  the  place  of  the  defendant's  abode.  "  Whenever  an 
officer  has  attached  estate  (said  Swift,  J.),  and  holds  it  to  re- 
spond the  judgment,  it  is  necessary  that  a  demand  should  be 
made  of  him  on  the  execution.  No  place  is  prescribed  by  law  at 
which  such  demand  must  be  made.  It  may  be  at  the  place  of 
his  abode,  or  wherever  he  may  be.  If  a  demand  should  be  made 
of  bim  at  a  place  where  the  property  is  not,  and  he  offers  to 
deliver  it  to  the  officer  at  the  place  where  it  is,  it  will  be  the 
duty  of  the  officer  to  repair  to  such  place  to  receive  it,  but  if 
he  refuse  to  deliver  it  at  any  place,  this  refusal  will  subject  him 
to  an  action,  whether  the  property  were  at  the  place  where  de- 
manded or  not."    I  consider  the  above  principle,  in  a  case  so 
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▼ery  analogous  to  the  present,  a^  entirely  applicable  to  it,  and 
am  of  opinion  that  the  charge  to  the  jury  was  inoomct. 

The  other  judges  were  of  the  same  opinion. 

New  trial  granted. 

VmuJXD  IS  NxoBBABT  to  mppoffl  an  aotiao  upon  a  eontnot  to  dslifvr  ool- 
lateral  artioleB  on  damand:  Baam  v.  Thorp,  27  Coaa.  251,  dAmg  the  pciua- 

pal 


Bank  of  United  States  v.  Sill. 

[6  Con.  IOC] 

Pbofkbt  of  a  Simflb  Contiuct  is  not  neoeasazy. 

Thx  Loss  or  an  Ihbtruicbht,  by  dafectiye  tranamiaaion  throng  the  mail,  is 
a  sufficient  excuse  for  its  non-production  to  let  in  aeoondary  evidence  of 
its  contents. 

Bank  Bill  Cut  in  Two. — The  holder  of  a  bank  bill  volontarily  cat  in  two ' 
for  safety  in  transmission  by  mail  may  recover  thereon  on  prodncing  one 
of  the  parts,  accoanting  for  the  loss  of  the  other,  and  proving  his  owner- 
ship of  the  whole,  even  where  the  bank,  anbeeqnently  to  the  iaaoance  of 
the  bill,  has  published  in  the  -papers  a  notice  that  it  will  not  pay  auch 
bills  except  on  the  production  of  all  the  parts,  if  actoal  notice  to  the 
holder  is  not  proved. 

Parts  of  a  Bank  Bill  cut  in  two  are  not  separately  negotiable. 

AssuiCFSiT  on  a  bank  note.  Plea,  non-assumpsit.  The  jury 
returned  a  special  verdict  containing  substantially  the  follow- 
ing facts:  The  defendants  on  January  1,  1817,  duly  issued  at 
their  bank  in  Philadelphia,  a  certain  bank  bill  payable  to  one 
West,  or  bearer,  of  which  the  plaintiff  on  December  4,  1819, 
became  the  lawful  bearer.  That  the  plaintiff's  agent  at  Har- 
persfield,  Ohio,  for  the  purpose  of  safely  transmitting  said  bill 
to  the  plaintiff,  cut  the  same  in  two  and  sent  one  half  by  mail 
on  January  10,  1820,  which  the  plaintiff  duly  received.  On 
February  12,  1820,  the  agent  deposited  the  other  half  in  the 
post-office  at  Harpersfield  in  a  letter  directed  to  the  plaintiff  at 
Lyme,  which  was  duly  forwarded  by  the  postmaster,  but  which 
never  arrived  at  Lyme  or  was  received  by  the  plaintiff,  but  was 
lost  to  him.  On  May  15,  1820,  the  plaintiff  being  the  lawful 
owner  of  the  bill,  and  having  in  his  possession  the  first  half,  pre- 
sented it  to  the  defendants  for  payment,  but  payment  was  refused 
except  on  the  production  of  both  parts.  On  August  24,  1819, 
the  board  of  directors  of  the  defendant's  bank  made  and  caused 
a  notice  to  be  published  in  the  Philadelphia  papers  for  three 
weeks  successively,  tc»  the  effect  that  after  November  1,  1819, 


JxHjy  1823.]  Bank  of  United  States  v.  Sill.  45 

the  bank  would  not  pay  any  of  its  bills  which  were  voluntarily 
oat  in  two,  except  on  the  production  of  both  parts,  but  none  of 
the  papers  in  which  the  notice  was  published  were  received  or 
circulated  in  Lyme,  where  the  plaintiff  resided.  Judgment  for 
the  plaintiff,  to  reverse  which  the  defendants  brought  this  writ 
of  error. 

Daggett  and  Law,  for  the  plaintiffs  in  error,  contended:  1. 
That  profert  should  have  been  alleged,  and  that  there  was  not 
sufficient  proof  of  the  loss  to  allow  secondary  evidence  of  the 
oontents  of  the  bill;  citing  Anm,  2  Atk.  61;  1  Phil.  Ev.  846; 
Hosiers  v.  Miller,  4  Id.  320;  Mayor  v.  Johnson,  3  Campb.  824; 
2.  That  the  defendants  were  not  liable  after  publication  of  the 
notice  referred  to. 

Qoddard  and  Waiie,  for  the  defendant  in  error,  cited  Martin 
▼.  Bank  of  United  States,  Circ.  Court  of  U.  S.  East.  Dist.  Penn- 
sylvania, 1821 

Petxbs,  J.  The  plaintiffs  in  error  contended:  1.  That  the 
facts  alleged  and  found  are  not  a  sufficient  foundation  for  the 
admission  of  secondary  evidence  to  supply  the  want  of  a 
profert;  2.  That  the  loss  or  destruction  of  the  bill  proceeded 
from  the  voluntary  act  of  the  defendant  in  error;  3.  That  the 
plaintiffs  in  error  are  not  liable,  in  any  event,  after  the  publica- 
tion of  their  determination  not  to  pay  ''  cut  notes,"  unless  all 
the  parts  are  produced. 

As  to  the  first  exception,  it  is  a  well-settled  rule,  that  in  de- 
claring upon  simple  contracts  profert  is  not  necessary;  and  its 
omission  is  a  mere  matter  of  form,  and  can  be  taken  advantage 
of  only  by  a  special  demurrer:  1  Swift's  Dig.  675;  1  Chit.  PL 
349;  Salisbury  v.  WiMiams,  2  Salk.  497.  An  excuse  for  the 
omission  is  therefore  unnecessary.  But  an  excuse  has  been 
alleged  and  found;  was  this  sufficient  to  introduce  seoondaiji 
evidence?  If  it  was  improperly  admitted,  the  remedy  is  a 
motion  for  a  new  trial.  It  is  no  ground  for  error:  3  Day,  29. 
But  it  is  said  that  the  bill  is  not  lost  nor  destroyed,  but  only 
mislaid.  In  Beckford  v.  Jadcson,  1  Esp.  337,  the  plaintiff 
counted  on  a  deed  as  "  lost  or  mislaid,"  upon  which  issue  was 
taken;  and  the  same  was  recognized  by  Lord  Kenyon  as  war- 
ranted by  law;  and  by  the  court  for  the  correction  of  errors  in 
New  York,  Livingston  v.  *  Rogers,  1  Cai.  27,  proof  by  a  wit- 
ness, that  the  paper  in  question  was  thrown  aside  as  useless, 
and  that  he  believes  it  lost  or  destroyed,  will  be  sufficient  to  let 
in  secondary  evidence:  1  Phil.  Ev.  347  et  seq,;  Bex  v.  Jotmsovk, 
7  East,  66;  Kensington  v.  Inglis,  8  Id.  273. 
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2.  It  is  said  that  the  loss  or  destraction  of  the  bill  proceeded 
from  the  voluntary  act  of  the  defeDdant.  When  the  holder  of 
a  bill  Toluntarilj  and  intentionally  destroys  it,  or  alters  it 
fraudulently,  he  has  no  remedy;  but  if  he  loees,  cancels,  alters, 
or  destroys  it,  by  accident  or  mistake,  his  rights  are  not  af- 
fected; his  evidence  only  is  impaired.  A  bill  or  note  is  not  a 
debt,  it  is  only  primary  evidence  of  a  debt;  and  when  this  is 
lost,  impaired  or  destroyed  bona  fide,  it  may  be  supplied  by- 
secondary  evidence.  Was  this  bill  divided  and  put  into  the 
post-o£Bce  with  a  view  to  abandon  or  destroy  it,  or  to  defrand 
the  bank?  The  verdict  expressly  finds  that  this  was  done  solely 
for  the  purpose  of  transmitting  it  from  Ohio  to  Connecticat  by 
mail,  the  most  usual,  safe,  and  expeditious  mode  of  remittance. 
The  act  was,  indeed,  voluntary;  but  the  interest  was  to  pre- 
serve. Where,  then,  is  the  evidence  of  voluntary,  negligent, 
or  fraudulent  loss,  or  destruction  of  the  bill  ? 

But  it  is  contended  that  the  bank  is  equally  liable  to  the 
bona  fide  holder  of  the  other  moiety.  This  would  be  true  if 
the  moiety  of  a  bill  were  negotiable.  Cases  innumerable  are 
found  in  the  books  where  a  party  may  recover  who  has  lost  the 
primary  evidence  of  his  claim;  but  not,  if  it  be  negotiable, 
unless  it  be  destroyed:  1  Phil.  Ev.  347  el  seg.,  and  cases  there 
cited.  For  the  bona  fide  receiver  or  holder  of  a  negotiable 
paper  without  notice  is  always  safe:  MiUer  v.  Bace,  1  Burr.  452. 
But  a  part  of  a  bill  is  not  negotiable;  and  the  holder  cannot 
recover  upon  it  without  proving  a  title  to  all  the  parts.  In  the 
present  case,  the  plaintiff  is  the  possessor  and  bearer  of  one 
moiety,  and  proves  himself  the  owner  of  the  other;  which  the 
possessor  or  bearer  of  the  last  moiety  can  never  do.  He  must 
have  received  it  with  notice,  that  the  other  moiety  belonged  to 
somebody  else;  and  taken  it  not  on  the  credit  of  the  bank,  but 
of  the  bearer,  to  whom  alone  he  can  look  for  indemnity.  Of 
all  the  authorities  which  have  been  cited  by  the  plaintiff's 
counsel,  one  only  is  in  point;  for  the  case  of  Master  v.  MiUer, 
4  T.  B.  320,  BO  much  relied  on,  has  no  bearing  on  the  case.  It 
was  an  action  by  the  indorsees  against  the  acceptor  of  a  bill, 
the  date  of  which  the  jury  found  had  been  altered  after  ac- 
ceptance, while  in  the  bands  of  the  payees,  so  as  to  accelerate 
the  time  of  payment;  and  the  court  very  properly  adjudged  it 
void.  But  the  case  of  Mayor  v.  Johmon,  3  Campb.  324,  is  di- 
rectly in  point.  In  that  ease  judgment  was  rendered  for  the 
defendant  by  Lord  Ellenborough,  on  the  ground  that  the  lost 
half  of  a  bank  bill  was  negotiable,  and  would  enable  a  bona 
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fide  holder  to  recover  of  the  bank;  which,  with  all  aue  defer- 
ence to  the  illustrious  judge,  I  am  bound  to  say,  is  not  law. 
As  -well  might  x\  vignette,  or  any  other  fragment  torn  from  a 
bill,  be  considered  negotiable.  The  only  apology  I  can  make 
for  his  lordship  is,  that  he  was  on  the  circuit,  where  business 
is  done  in  haste,  without  time  and  means  for  investigation  and 
consideration,  and  where  the  greatest  judges  frequently  err: 
**  Quandoqae  bonus  dormitai  Homer  us." 

3.  The  last  exception  is  as  extraordinary  as  it  is  novel;  and 
is  probably  the -first  instance  of  a  debtor  undertaking  to  pre* 
scribe  terms  to  his  creditors.  It  is  a  sufficient  answer  to  this 
objection,  that  their  notice  never  came  to  the  knowledge  of  the 
defendant  in  error,  though  it  was  published  in  the  Philadelphia 
newspapers  at  the  distance  of  two  hundred  miles.  All  the  ques- 
tions presented  by  this  record  have  been  repeatedly  decided 
by  American  courts;  and  the  case  of  Mayor  v.  Johnson,  has 
been  expressly  overruled.  In  PaUon  v.  Staie  Bank,  2  Nott  and 
McCord,  464,  and  Idem  v.  Bank  of  South  Carolina,  Id.,  on  a 
similar  state  of  facts,  the  constitutional  court  of  South  Carolina 
decided  that  the  cutting  or  severing  of  a  bank  bill  destroyed  its 
negotiability;  that  the  bona  fide  holder  of  a  part,  who  owns  the 
whole,  can  enforce  payment,  and  the  bearer  of  a  part  only  has 
no  claim  on  the  bank,  because  he  cannot  prove  title  to  all  the 
parts,  and  he  receives  it  with  his  eyes  open:  2  Nott  &  McC. 
464.  In  Armai  v.  Union  Bank,  16  Niles'  Register,  360,  the 
circuit  court  for  the  district  of  Columbia  decided  that  the  half 
of  a  bank  bill  is  not  negotiable;  and  that  the  holder  of  a  part, 
owning  the  whole,  is  entitled  to  recover.  And  in  a  more  re- 
cent case,  Martin  v.  Bank  of  the  United  Stales,  circuit  court, 
Pennsylvania  District,  Oct.  1821,  4  Wash.  C.  C.  172,  upon 
the  precise  statement  of  facts  contained  in  the  verdict  in 
question,  Washington  aud  Peters,  JJ.,  rendered  judgment 
for  the  plaintiff,  not  in  thinking  of  a  nisi  priiis  trial,  as 
has  been  suggested  in  argument,  but  upon  a  solemn  review 
of  all  the  cases  on  the  subject,  especially  of  a  previous  decision 
of  their  own,  and  of  PaUon  v.  The  State  Bank.  With  these  de- 
cisions I  entirely  concur;  and  am,  therefore,  of  opinion  that 
there  is  no  error  in  the  judgment  complained  of. 

Chapman,  Brainabd  and  Bristol,  JJ. ,  were  of  the  same  opinion. 

HosiCEB,  C.  J.,  declined  giving  any  opinion. 

Judgment  affirmed. 

AcnoNs  oir  DmoKD  Kotes.— The  doctrine  here  laid  down  that  where 
the  holder  of  a  note  has  voluntarily  cot  it  in  two  for  the  parpof^e  of  trans- 
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mittixig  it  by  mail,  whereby  one  part  is  lost,  may  reooTer  the  fall  amcmiit  of 
such  note,  of  the  maker  or  indorser,  upon  preeentiiig  the  half  in  hia  pooae*- 
sion,  and  proving  the  loes  of  the  other,  may  be  regarded  aa  aettled  in  this 
country:  2  Parsons  on  Notes  and  Bills,  312;  AUen  v.  State  Bcaik,  I  Dev.  & 
B.  Eq.  3;  Union  Bank  ▼.  Warren,  4  Sneed,  167;  Bank  of  Virrjinia  v.  Weard, 
6  Monf.  166;  AmuU  v.  Union  Bank  of  Georgetown,  2  Cranch  C.  C.  180; 
BulUt  y.  Bank  qf  Penn.,  2  Wash.  G.  C.  172;  Martin  t.  Bank  qf  U  &,  4  Id. 
253;  State  Bank  v.  AemUn,  3  Scam.  135;  Hinadale  v.  Bank  of  Orange,  6 
Wend.  378;  Patton  v.  StaU  Bank,  2  Nott  k  Mc  464;  Commercial  Bank  x-. 
Benedict,  18  R  Mon.  307.  The  correct  doctrine  wonld  seem  to  be  that  i>o 
indemnity  to  the  defendant  is  required  in  such  oases  to  secure  him  agairat 
the  danger  of  a  subsequent  action  by  the  finder  of  the  lost  hal4  ainoa,  aa 
held  in  the  principal  case,  the  halves  of  a  note  thus  cut  in  two,  cannot  be 
regarded  as  separately  negotiable,  and  therefore  the  finder  could  neither  sne 
himself  nor  transfer  the  part  in  his  possession,  so  as  to  give  another  the  right 
to  sue.  It  is  held,  howeyer,  in  a  number  of  cases  that  indemnity  is  neoea* 
sary:  Artnat  y.  Union  Bank  of  Georgetown,  2  Cranch  C.  C.  180;  BnUei  v. 
Bank  of  Penn.,  2  Wash.  C.  C.  172;  MaHin  v.  Bank  of  U.  &,  4  Id.  253; 
Allen  y.  State  Bank,  1  Dev.  &  B.  Eq.  3;  Bank  of  Virginia  v.  Ward,  6  MxmL 
166.  Where  such  indemnity  is  required,  the  better  doctrine  is  perhaps  that 
the  remedy  is  in  equity,  as  in  other  cases  of  lost  notes;  but  the  decisiona  on 
that  |>oint  are  contradictory:  See  note  to  Edwards  y.  McKee,  post,  474.  There 
cji:\  bo  no  doubt  that  a  recovery  may  be  had  at  law  if  indemnity  is  not  re- 
quired. For  a  consideration  of  the  subject  of  actions  upon  lost  instruments 
generally,  see  the  note  to  Edtoards  v.  AlcKee,  pott,  474. 

EviBKNCX  07  CoNTEHTS  OF  Dbstroted  Note. — ^The  rule  stated  in  this 
case,  that  where  a  note  is  ''lost  or  destroyed,  bona  fide,"  secondary  evidence 
of  its  contents  is  admissible,  is  approved  in  Bagley  v.  MeMickU,  9  GaL 
430,  where  Field,  J.,  delivering  the  opinion,  says: 

"  In  the  case  of  the  Bank  of  the  United  States  v.  Sill,  5  Conn.  106,  the  oonrt 
said:  '  When  the  holder  of  a  bill  voluntarily  and  intentionally  destroys  it^  or 
alters  it  fraudulently,  he  has  no  remedy;  but  if  he  loses,  cancels,  altera,  or  de- 
stroys it  by  accident  or  mistake,  his  rights  are  not  affected;  his  evidence  only  is 
impaired.  A  bill  or  note  is  not  a  debt,  it  is  only  primary  evidence  of  a  debt; 
and  when  this  is  lost  bona  fide,  it  may  be  supplied  by  secondary  evidence.' 
Authorities  to  the  same  effect  might  be  cited  almost  ad  infinitum.  From 
them  it  is  clear,  that  the  cause  or  motive  of  the  destruction  of  the  instrument 
in  suit,  when  voluntarily  made,  must  determine  the  question  of  the  admissi- 
bility of  secondary  evidence  of  its  oontents.  From  them  it  is  also  clsar,  that 
the  facts  and  circumstances  of  the  deatruction  must  be  shown  in  the  first  in* 
stance  to  the  court,  to  enable  it  to  judge  of  the  propriety  of  admitting  or 
refusing  the  secondary  evidence.'* 

Fbofieet  ov  Simpub  Contract. — ^The  doctrine  here  laid  down  that  in  de- 
claring on  a  note  or  other  simple  contract,  profert  is  unneoessary,  is  affirmed 
in  Hinsdale  v.  Miles,  5  Ck>nn.  331,  where  it  was  held  alao  that  demand  of 
payment  of  a  lost  note  may  be  made  by  presentment  of  a  copy. 

The  principal  case  is  one  of  those  included  in  the  yaluaUe  collection  of 
**  Leading  Cases  upon  Bills  of  Exchange  and  Promissory  Notes,"  edited  by 
Messrs.  Eedfield  and  Bigelow,  page  699,  where  it  will  be  found  reported, 
with  a  note  containing  copious  extracts  from  other  cases  on  the  subject. 

Actions  on  lost  bonds  and  notes,  see  Edtoards  y.  MeKee,  post,  474. 
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Bapelte  v.  Bailbt. 

[5  Oom.  US.) 

OurmroiHO  GfXABAirrr. — ^Where  a  defendant  wrote  a  letter  to  tiie  plaintifft 
■trtmg  ttat  hn  bratber  wished  to  go  into  twinineiw,  and  that  if  the 
pi>wi*!i<fa  ipoold  fnmiah  him  with  meh  gooda  aa  he  might  oall  fox;  from 
three  hnndnd  to  fire  hundred  doUare*  worth*  the  defendant  woold  be 
aeeoontable  for  their  payment,  it  waa  held  that  thie  waa  a  oontinning 
giuuranty  to  the  amomit  specified,  and  waa  not  limited  to  the  htU  of  par« 
oeh  first  deliTerad. 

AonoH  for  the  price  of  goods  furnished  by  the  plaintiffB  to 
the  defendant's  brother,  Boswell  Bailey,  upon  a  certain  letter  of 
credit  written  by  the  defendant.  This  was  a  second  trial  of 
the  action,  pursuant  to  the  adTioe  of  this  court,  3  Oonn.  438, 
445,  the  declaration  having  been  amended  by  adding  two  new 
counts.     The  facts  sufficiently  appear  from  the  opinion. 

Verdict  for  the  plaintiffs,  and  a  motion  for  a  new  trial  on 
the  ground  of  misdirection. 

T.  8.  fFOiam$  and  Wdch,  for  the  motion,  eited  Rogers  y. 
Wamer,  8  Johns.  119;  WaUh  t.  BaiUe,  10  Id.  180. 

HtU  and  Ooddard,  contra,  cited  HttJchinson  ▼.  BeU,  1  Taun. 
558;  Sturges  y.  Robins,  7  Mass.  301;  Herle  y.  TFeOs,  2  Oampb. 
413;  Mason  y.  Priichard,  Id.  436;  S.  C,  12  East,  227. 


C.  J.  The  plaintifb,  to  support  their  declaration, 
gaye  in  eyidence  a  letter  of  credit,  addressed  to  them  by  the 
defendant  in  which,  after  haying  mentioned  that  his  brothei, 
Boswell  Bailey,  wished  to  enter  into  business,  by  retailing 
goods  in  Now  Tork  in  a  small  way,  they  were  requested  to 
foimsh  him  with  from  three  hundred  to  fiye  hundred  dollars  worth 
of  such  merchandise  as  he  might  want,  and  the  defendant,  if  he 
should  not  fulfill  his  contract,  would  be  accountable  for  the 
payment.  Upon  the  aboye  letter  of  credit,  the  plaintifis 
furnished  Boswell  Bailey  with  a  quantity  of  goods  on  the 
eleyenth  of  September,  1817,  and  seyeral  other  parcels  between 
that  date  and  the  twenty-eighth  of  March,  1818.  The  defend- 
ant insisted  that  on  the  true  construction  of  the  preceding 
promise,  he  was  responsible  only  for  the  goods  first  received, 
bat  the  judge,  in  the  court  below,  charged  the  jury  that  he 
was  answerable  for  all  the  articles  deliyered. 

The  words  of  the  contract  ought  to  be  taken  as  strongly 
against  the  defendant  as  the  sense  of  them  will  admit    If  a 

limitation  was  intended  aa  to  the  time  or  manner  of  deliyery. 
Ax.  dbc.  you^xm— 4 
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why  was  it  not  specified,  as  was  the  limitation  as  to  the  amount? 
The  plain  meaning  of  the  agreement,  undoubtedlj,  is,  if  joa, 
the  plaintiff,  will,  within  a  reasonable  time,  sopplj  my  brother 
with  goods,  "  as  he  shall  want  them,"  not  exceeding  five  hun- 
dred dollars,  unless  he  shall  pay  yon  agreeably  to  the  contract, 
I  will  be  responsible.  If  language  has  any  signification,  the 
words  of  the  letter  of  credit  reach  precisely  to  this  extent.  I 
cannot  entertain  a  donbt  that  all  the  goods  famished  were  em- 
braced by  the  words,  and  the  obvious  meaning,  of  the  engage- 
ment. If  one  delivery  of  goods  only  had  been  contemplated, 
the  defendant  should  have  said  so,  and  not  have  misled  the 
plaintiffs,  by  a  request  that  they  should  supply  them  indefinitely. 

This  clause  of  the  contract,  requesting  goods  to  be  furnished 
as  his  brother  should  want,  is  decisive  to  show  that  the  time  and 
manner  of  the  betrustment  was  entirely  dependent  on  the  wants 
of  the  original  debtor,  and  so  far  from  implying  a  limitation  in 
this  particular,  they  repel  the  supposition. 

If  the  above  construction  required  confirmation,  it  would  re- 
ceive it  from  the  subject-matter  of  the  contract.  The  defend- 
ant's object  was,  most  unquestionably,  to  accommodate  his 
brother,  by  furnishing  a  credit  for  such  supplies  as  his  small 
business  from  time  to  time  might  demand,  and  this  is  apparent 
from  the  whole  scope  of  the  engagement. 

The  case  of  Walsh  v.  Bailie,  10  Johns.  180,  cited  by  the  de- 
fendant, has  no  bearing  in  controversy.  The  plaintiffs  were 
desired  by  the  defendant  to  supply  Messrs.  John  and  George 
Sherman  with  goods,  on  the  best  terms,  and  instead  of  doing 
this  they  referred  them  to  one  Dox,  a  trader  in  the  countiy,  who 
having  delivered  the  goods  the  plaintiffs  brought  their  suit  to 
recover  the  price  agreed  on.  The  reply  of  the  defendant  to  this 
action  was  conclusive.  I  made  no  contract,  said  he,  to  be  re- 
sponsible for  goods  furnished  by  Dox,  nor  by  any  other  house 
than  youis.  I  knew  that  you,  living  in  Albany,  had  the  means 
and  the  capital  to  make  the  supply  on  liberal  terms;  but  that 
Dox,  who  lived  far  in  the  interior  of  the  country,  and  obtained 
his  goods  on  credit  from  you,  could  furnish  them  on  the  same 
terms,  I  did  not  believe.  In  all  events,  I  have  a  right  to  say, 
Non  haec  in/osdera  veni. 

The  case  of  Rogers  v.  Warner,  8  Johns.  119,  is  not  analogous 
with  the  one  under  discussion.  The  defendants  gave  a  letter  of 
credit  on  the  plaintiffs,  to  their  son,  declaring  a  willingness  to 
lend  their  names  as  security  ''  for  any  amount  they  might  wish.'' 
Considering  that  the  credit  was  unlimited,  in  point  of  amount; 
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that  the  persons  credited  from  time  to  time,  took  goods  and  paid 
for  them;  and  afterwards  reoeived  another  parcel,  for  which 
they  gaTe  their  note,  and  to  recover  the  amount  of  which  a  suit 
was  now  brought  on  the  preceding  contract;  the  court  was  of 
the  opinion  that  the  defendants  were  not  liable.  **  It  would  be 
unjust  and  unreasonable  to  extend  the  engagement  to  one  in- 
definite ciedit,  for  an  indefinite  time.  The  plaintiffs  probably 
did  not  understand  it  so;  for  after  goods  had  been  at  several 
times  taken  upon  credit  and  paid  for,  they  took  a  note  for  the 
last  parcel,  which  was  above  a  year  and  a  half  after  the  first 
transaction/'  None  of  the  peculiar  features  of  the  preceding 
case  are  to  be  found  in  the  one  before  the  court. 

In  Suickinson  v.  Bell,  1  Taun.  558,  an  action  was  sustained 
upon  the  false  representations  of  a  person's  credit,  to  whom 
goods  had,  from  time  to  time,  in  confidence  of  its  being  true, 
been  delivered,  and  a  recovery  was  had  for  the  amount  of  the 
last  parcel  of  goods  delivered. 

The  case  of  MoBon  v.  PrUchard,  2  Campb.  436,  was  an  action 
of  assumpsit  on  a  guaranty,  by  which  the  defendant  promised 
the  plaintiff  to  be  responsible  to  him  for  any  goods  "  he  hath, 
or  may,  supply  my  brother  William  Pritchard,  of  Hay,  to  the 
amount  of  one  hundred  pounds."  After  this  engagement,  the 
plaintiff  supplied  William  Pritchard  with  goods  above  the 
value  of  one  hundred  pounds,  for  which  he  had  been  regularly 
paid;  and  continuing  to  deal  with  him,  he  furnished  him  with 
goods  for  which  the  present  action  was  brought.  A  verdict 
was  rendered  in  favor  of  the  plaintiff,  and  the  case  was  brought 
before  the  court  of  king's  bench:  12  East,  227.  <'  This,"  said 
they,  "  was  a  continuing  or  standing  guaranty  to  the  extent  of 
the  one  hundred  pounds,  which  might  at  any  time  become  due 
for  goods  supplied  until  the  credit  was  recalled."  The  above 
case  is  obviously  co-extensive  with  the  one  under  discussion, 
and  goes  beyond  it. 

In  Merle  v.  Wells,  2  Campb.  413,  a  determination  was  had, 
in  a  case  resembling  the  one  on  trial.  It  was  an  action  of  as- 
sumpsit on  a  guaranty  contained  in  a  letter  from  the  defendant 
to  the  plaintiffs,  in  which  he  said:  ''I  consider  myself  bound 
to  you  for  any  debt  my  brother  may  contract,  not  exceeding 
one  hundred  pounds,  after  this  date."  The  plaintiffs  continued 
to  supply  the  defendant's  brother  with  goods  in  his  business 
for  more  than  a  year;  during  which  time  they  had  several  times 
balanced  accounts  with  Lim,  and  he  had  paid  them  more  than 
the  sum  of    one  hundred  pounds.     A  question  was  raised 
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'wkMmt  ths  ditedaaf  s  grnnnty  was  limited  to  the  fint  ana 
Imdred  pooads  adfuoed  bj  the  plamtiib»  or  extended  to  any 
msm  of  that  amooaty  wbaA  the  defmidaiit  should  thereafter  owe 
them.  ^1  thiak/'  aaid  Losd  Ellenborough,  '*the  defendant 
was  answerable  for  any  debt  not  exceeding  one  hnndzed 
pounds,  whic\  William  Wells  might,  from  time  to  time,  con- 
tract with  the  plaintiffi  in  the  way  of  his  business.  The  guar- 
anty is  not  confined  to  one  instance,  bat  applies  to  debts 
soccessiTBly  ranewed.  If  a  party  means  to  be  a  surety  only  for 
«  single  dealing,  he  should  take  care  to  say  so.  By  such  an 
instrument  as  this,  a  continuing  suretyship  is  created  to  the 
epedfio  amount  That  this  decision  embraces  the  case  in  hear- 
ing, and  extends  beyond  it,  no  person  can  doubt.  On  the  whole, 
tiie  construction  of  the  defendant's  contract  is  so  indispntahly 
obvious,  that  a  determination  in  his  fsTor  would  be  in  the  face 
4)i  the  clearost  language  and  the  dearest  intention 

The  other  judges  were  of  the  same  opiniQa. 

New  trial  not  to  be  granted. 


Prentiss  v.  Daniblson. 

[5  con.  178.] 
A  BXiAXK   ImWSSBHUIT   OF    A  NoiT-NBOOTIABLS   NOTB   impllM  ft  WktlVlij 

tiiat  the  maker  ii  »ble  to  pay  it,  and  that  it  ia  oolleetible  by  dae  dili- 


Dus  DiuosscB  in  snch  caae,  if  not  waiyed  or  excoaed,  conaiBti  in  a  demand 
from  the  maker  at  matority,  and,  if  payment  Ib  not  made,  immediate 
Bait  by  attachment,  followed  by  the  most  rigoroua  meaaores  for  collect- 
ing the  debt.  Accordingly,  where  the  holder  of  auch  a  note  n^lected 
to  put  it  in  snit  nntil  nearly  four  montha  after  it  was  due,  it  was  held  tc 
be  auch  lachea  aa,  in  the  aheenoe  of  waiver  or  ezooae,  would  diachaxgs 
the  indoraer. 

AoruAi.  Damags  vbom  the  TiAITHTW  of  the  holder,  in  aoeh  caae^  need  not  be 
shown  by  the  indoraer. 

Total  Insoltenct  of  thb  Makjer  will  ezcnae  the  holder'a  neglect  to  sue 
him. 

Waiver  bt  Aocefttno  Assionmsnt. — An  indoraer,  by  accepting  an  aaaign- 
mant  of  all  the  maker'a  property  before  the  note  is  dne,  waivea  legal 
diligence  by  the  holder;  and  by  receiving  Becoiity  againat  a  particnlar 
indorsement,  he  waives  diligence  aa  to  that  indorsement.  Bat  where  an 
indoraer,  after  having  been  discharged  by  the  holder's  laches,  takes  an 
aaaignment  of  the  maker's  property  as  secarity  against  liabilitiea  in- 
coxred  for  him,  and  it  appears  that  he  is  under  other  liabilities  on  tht 
maker^B  aoeoont,  aaide  from  the  indorsement  in  qacBtion,  aofllciant  tf 


July,  1823.]  Pbentibs  v.  Danielson.  6$ 


cover  the  eeearity,  he  will  not  be  deemed  to  hsee  ^leived  the  prior 
lechei^  eo  ae  to  levive  hii  raspoiMibility  on  the  note^ 
As  ImxutSER  ALBTtADY  DTSCHARGgp  BT  Laohes  o£  the  holder  doM  not  waiT» 
BQch  lachee  and  revive  his  liability  by  adviaing  the  holder,  alter  th* 
maker'a  aneat,  not  to  commit  him  to  prison. 

Ajciioh  against  an  indoiser  of  a  non-nogotiahle  note;  tned  hj 
the  court.  The  facts  were:  One  Pariahy  on  Ifaroh  25, 1818^ 
made  the  note  in  question  payable  to  the  defendant  in  six. 
months,  and  the  defendant  immediately  indorsed  in  blank  and 
delivered  it  to  the  plaintiff.  The  note  not  being  paid  at  m^> 
toritj,  the  defendant  guaranteed  it  for  another  six  months,  end- 
ing Harch  25,  1819.  The  plaintiff  held  the  note  without  pro- 
ceeding against  the  maker  or  giving  notice  of  non-payment  to 
the  defendant  until  in  July,  1819,  when  he  commenced  suit 
against  the  ftiaker  and  attached  his  body.  This  suit  was  pros- 
ecuted to  judgment  and  execution  issued,  and  the  officer  find- 
ing no  property  was  proceeding  to  commit  the  debtor  to  prison^ 
but  desisted  in  consequence  of  a  letter  from  the  defendant  ex- 
pressing the  opinion  that  it  would  serve  no  good  purpose.  On 
October  19, 1819,  the  defendant  took  from  Parish  a  deed  for  a 
certain  life-estate  and  a  bill  of  sale  of  certain  household  goods 
as  security  against  his  indorsements  and  other  liabHities  for 
said  Parish,  but  the  property  assigned  was  no  more  than  enough^ 
to  cover  the  defendant's  other  liabilities  on  Parish's  account 
aside  from  his  indorsement  on  said  note.  The  plaintiff  claimed 
that  Parish  was  a  total  bankrupt  on  March  25,  1819,  but  the 
court  found  that  he  was  not  such  a  bankrupt  as  to  excuse  the 
plaintiff  from  due  diligence  against  him  by  suit.  The  court 
further  found  that,  by  the  plaintiff's  laches  in  omitting  to  sue,, 
the  defendant  was  discharged  and  that  his  liability  was  not  re- 
vived by  his  subsequently  taking  security  from  Parish^  such  se- 
curity being  no  more  than  sufficient  to  cover  his  other  respon- 
sibilities incurred  for  Parish's  'accommodation.  Judgment  for 
the  defendant,  and  motion  for  a  new  trial. 

Cleaveland  and  Holbrooh,  for  the  motion,  cited  Bond  t.  Fam^ 
ham^  5  Mass.  170  [4  Am.  Dec.  47],  and  Tower  v.  Darrell,  9  Id. 
332,  as  to  the  defendant's  waiver  of  laches  by  taking  security. 

Ooddard  and  Brainard,  oordra, 

HosMEB,  G.  J.  An  indorsement  of  a  note  not  negotiable  con* 
tains  a  warranty  by  the  indorser  that  the  maker  is  of  ability  tc 
pay  it,  and  that  it  is  collectible  by  the  use  of  due  diligence: 
Swift's  Ev.  342;  Bradley  v.  Phetps,  2  Root,  325;  HurUinglon  v. 
Harvey,  4  Conn.  124;  Welton  v.  ScoU,  Id.  527. 
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The  terms  due  diligence,  as  applicable  to  this  subject,  haye 
often  been  defined,  and  have  an  established  signification.  They 
import,  unless  when  the  note  arrives  at  maturity  the  maker  is 
utterly  insolvent,  so  that  process  against  him  must  be  unavail- 
able, that  the  indorsee  must  put  it  in  suit  by  an  attachment, 
and  pursue  the  most  rigorous  measures  for  the  collection  of  the 
debt,  or  the  indorser  is  exonerated  from  his  contract:  Swift's 
Ev.  347;  Huntington  v.  Harvey,  4  Conn.  124;  Welion  v,  SctUt, 
Id.  527.  Uudoubtedly,  the  indorser,  in  any  explicit  manner 
may  waive  the  bringing  of  suit  upon  the  note  and  take  the  re- 
sponsibility upon  himself,  but  the  waiver  is  oanded  on  a  man- 
ifested intention  to  relinquish  and  must  be  clear  and  satisfac- 
tory. In  Bond  v.  Farnham,  3  Mass.  170  [4  Am.  Dec.  47],  it 
was  decided,  and  in  my  opinion  correctly,  that  if  the  maker  of 
a  promissory  note  before  it  becomes  due,  assigns  all  his  prop- 
erty to  his  indorser,  the  latter  is  considered  as  waiving  demand 
and  notice.  So,  if  an  indorser  receives  security  to  meet  a  par- 
ticular indorsement,  he  waives  a  demand  and  notice  in  respect 
of  that  indorsement,  but  not  as  to  any  others:  Vide  the  case 
above  cited,  and  Carney  v.  Mendez  Da  Coata,  1  Esp.  302;  Ibujer 
V  Durrell,  9  Mass.  332,  334;  Barton  v.  Baker,  1  Serg.  &  B.  3  4 
[7  Am.  Dec.  G20].  But  as  we  said  in  Tower  v.  Durrell,  "It 
would  be  going  too  far  to  say  that  an  mdorser,  who,  supposing 
a  regular  demand  and  notice  to  have  been  made  and  given 
(that  is,  who  considers  his  responsibility  fixed),  and  believing 
himself  chargeable,  takes  measures  for  his  indemnity  against  his 
supposed  liability,  becomes  thereby  chargeable." 

In  the  case  before  us.  Parish  was  found  not  to  be  such  a 
bankrupt  as  to  excuse  the  plaintiff  from  due  diligence  by  legal 
process.  From  the  lapse  of  time  subsequent  to  the  period 
when  the  guaranty  expired,  before  the  commencement  of  an 
action  against  the  maker,  the  indorser  became  exonerated  from 
his  responsibility,  unless  there  *was,  on  his  part,  a  waiver  of 
smt. 

An  endeavor  has  been  made  to  change  the  well-established 
principle  on  this  subject,  by  obliging  the  defendant  to  show 
that  he  has  been  subjected  to  damage,  by  reason  of  the  plaint- 
iff's omission  to  sue.  The  law  always  implies  damage  from  the 
breach  of  an  obligation  arising  out  of  a  contract;  and  neither 
justice  nor  convenience  will  admit  of  an  inquiry  whether  actual 
damage  was  sustained.  It  was  formerly  held  that  it  was  incum- 
bent on  the  x>6rson  insisting  on  the  want  of  notice,  or  other 
omission,  to  prove  that  he  had  really  sustained  damage  by  the 
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lacbes  of  the  holder;  but  it  has  been  settled  by  later  decisions 
that  such  damage  is  to  be  presumed,  and  that  the  only  excuse 
for  the  omission  is  the  proof  of  the  want  of  effects  in  the  hands 
of  the  drawer  of  a  bill  of  exchange:  Chit,  on  Bills,  358  (Phil, 
ed.  of  1821).  Under  the  same  principle,  the  only  excuses  for 
the  omission  of  suit  is  the  utter  insolvency  of  the  maker  of  a 
promissory  note,  or  a  satisfactory  waiver  by  the  indorser. 
This  rule  presents  a  land-mark,  to  test  the  obligation  of  an  in- 
dorser, while  the  other  principle  would  produce  utter  uncer- 
tainty and  endless  controversy. 

A  waiver  by  the  defendant  has  been  supposed  to  arise  from 
the  omission,  with  his  approbation,  to  imprison  the  debtor,  and 
from  the  indemnity  obtained  by  him  against  certain  specified 
claims.  As  to  the  first,  the.  imprisonment  of  Parish,  if  the  in- 
dorser was  exonerated  from  responsibility,  woold  not  have 
availed  the  plaintiff,  and  this  was  the  precise  fact.  Now,  the 
omission  to  do  that,  with  the  defendant's  assent,  which,  if  it 
had  been  done,  would  not  have  rendered  him  responsible,  can 
have  no  effect  in  the  case. 

From  the  indemnity  supposed  to  be  acquired,  no  intention  to 
rehnquish  any  measure  requisite  to  exonerate  the  indorser  can 
rationally  be  inferred.  If  the  defendant  believed  himself 
chargeablei  and  took  measures  for  his  indemnity  against  a  sup- 
posed liability,  this  did  not  resuscitate  an  extinguished  right, 
nor  revive  a  contract  that  had  expired.  The  fact,  in  my  opin- 
ion, is  not  supported,  that  the  defendant  received  a  conveyance 
of  property  to  indemnify  himself  from  the  indorsement  of  the 
note  in  suit,  but  from  other  liabilities  only.  This  point,  how- 
ever, is  not  worth  insisting  on,  as  the  transaction,  if  the  note 
in  suit  was  the  object  of  the  indemnity  acquired,  was  founded 
in  mistake,  or  resorted  to  from  abundant  caution;  and  never 
was  designed  to  give  life  to  a  demand  which  had  no  existence. 

The  other  judges  were  of  the  same  opinion. 

New  trial  not  to  be  granted. 


Blank  Ikdobsement  of  Non-neootiabls  Note. — ^The  Iaw  reUting  to  the 
contract,  implied  from  a  hlank  indorsement  of  non-negotiable  paper,  is  well 
settled  in  CTonnecticub  in  accordance  with  the  doctrine  laid  down  in  this  case. 
Says  Huntington,  J.,  in  delivering  the  opinion  of  the  court  in  Perkins  v.  Co/- 
liny  li  Conn.  213:  "At  an  early  period  of  our  judicial  history,  we  find 
that  the  legal  nature  and  effect  of  a  blank  indorsement  of  a  note  not  negotia- 
ble, became  a  subject  of  investigation  and  decision.  It  was  always  the  law 
in  this  state,  that  such  an  indorsement,  prima  facUf  implies  a  contract  on 
the  part  of  the  indorser,  that  the  note  is  due  [unpaid];  that  the  maker  shall 
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be  of  ability  to  pay  it  wboi  it  comM  to  maturity,  and  that  it  la  ooUaetible 
by  the  nae  of  dne  diligenoe.  On  this  pointy  the  deciaioiia  haro  been  waiiann 
in  Oonneeticat.  And  if  it  be  said,  that  aacfa  oonstroction  of  a  blank  indorao- 
ment  ia  peculiar  to  thia  state,  it  is  not  the  leas  definitely  and  judicially  set- 
tled, beoaoae  it  ia  confined  to  our  own  joriadiction.  We  baTa  ahraya  xejected 
the  doctrine  that  each  an  indoraement  oonatitates  the  indoraer  a  joint  mafaar 
of  the  note,  or  an  absolute  goarantor,  creating  a  liability  at  all  events,  on  the 
diahonor  of  the  note  by  the  maker,  or  a  aeoond  indoraer  of  the  note* 
and  bable  only  to  the  anbaeqnent  partiea  to  it.  Whatever  views  of  this  sub- 
ject may  have  been  entertained  by  the  oonrta  of  other  atataa,  the  judicial 
deciaiona  of  our  own  oourta  have  given  to  anch  an  indoiaement  an  unqoea- 
tionable  aignification  and  legal  meaning,  which  no  power,  except  that  which 
makea  law,  can  alter.  We  are  not  at  liberty,  therefore,  to  oonault  the  adju- 
dicationa  of  other  judicial  tribonala,  however  enlightened,  to  aid  ua  in  aaoer- 
taining  what  ia  our  law,  aa  applied  to  this  aubjeot "  It  waa  held,  however, 
in  that  case  that  a  blank  indoraement  is  only  prima  /ade  evidence  of  such 
implied  contract,  and  that  it  is  competent,  between  the  parties  to  such  in- 
dorsement, to  prove  what  the  contract  really  was  between  them.  This  ac- 
cords with  the  doctrine  laid  down  in  HUl  v.  Elp,  9  Am.  Dec.  376;  and  Miner 
V.  Bobinmm,  12  Id.  694.     See  the  notes  to  those  cases. 

In  Lqfiin  v.  Pomeray,  11  Conn.  440,  the  rule  as  to  what  contract  the  law 
impliea  from  a  blank  indoraement  of  non-negotiable  paper  waa  again  affirmed 
and  applied  to  an  indorsement  made  by  a  third  person  for  the  better  security 
of  the  holder.  So,  in  Castle  v.  Candee,  16  Conn.  223,  where  ^e  indorsement 
waa  of  a  note  payable  on  demand. 

In  other  atatea  the  rule  on  thia  aubject  ia  not  uniform.  In  South  Carolina 
a  blank  indorsement  of  a  nou-negotiable  note  creates  no  liability  whatever: 
WiUon  V.  MuUen,  3  McCord,  236;  Benton  v.  Gibson,  1  Hill,  56;  PraU  v. 
Thomas,  2  Id.  654.  In  Ohio  the  indorsement  of  such  a  note,  by  a  person  not 
a  party,  is  a  guaranty;  but  such  an  indorsement  by  the  payee  makes  him 
liable  as  in  the  caae  of  negotiable  paper:  Parker  v.  RiddU,  11  Ohio,  102; 
Oreenough  v.  Smead,  3  Ohio  St.  415.  In  Maaaachuaetts,  if  the  payee  of  a 
non-negotiable  note  indoraes  it  in  blank,  the  holder  may  fill  out  the  indorse- 
ment, with  a  promiae  to  pay  to  himaelf,  and  may  aue  the  payee  thereon  as 
an  original  promisor  or  guarantor:  Josselyn  v.  AmM,  3  Mass.  274;  Sweetser  v. 
French,  13  Met  262;  S.  C,  2  Cush.  309.  And  if  the  payee  makes  such  in- 
dorsement without  consideration  and  delivers  the  note  so  indorsed,  for  a  par- 
ticular purpose,  he  will  nevertheless  be  liable  to  a  subsequent  bona  fide  holder 
who  takes  it  without  notice  of  the  particular  purpose  for  which  it  was  in- 
dorsed: Wareham  Bank  v.  Lincoln,  3  Allen,  192.  A  stranger  indorsing  a 
note  in  blank,  before  it  is  actually  negotiated,  whether  it  be  negotiable  or 
not,  is  presumed,  in  Massachusetts,  to  have  indorsed  it  at  the  time  it  was 
made,  and  is  held  liable  as  an  original  promisor:  Union  Bank  v.  WiUis,  8 
Met.  504;  WhUe  v.  Howland,  9  Mass.  314;  Motes  v.  Bird,  11  Id.  436;  Baker 
v.  Briggs,  8  Pick.  122;  Chc^fee  v.  Jones,  19  Id.  263;  NarraganseU  Bank  v. 
Atlantic  Silk  Co.,  3  Met  282;  Riley  v.  Gerrish,  9  Cush.  104;  National  Bank 
V.  Lougee,  108  Mass.  371.  In  New  York,  an  indorser  in  blank  of  a  non- 
negotiable  note  ia  liable  as  a  guarantor  or  maker,  and  is  not  entitled  to  notioe 
of  demand  or  non-payment:  Richards  v.  Warring,  1  Keyea,  575;  Cromwell 
V.  Hewitt,  40  N.  Y.  491,  with  reporter's  note;  Seymour  v.  V<m  Slyck,  8  Wend. 
404.  In  Wisconsin,  a  stranger  to  a  note  not  negotiable,  who  writes  his  name 
on  the  back  of  it  for  the  purpose  of  giving  it  credit  with  the  payee,  is  held 
not  as  an  indorser,  but  as  a  joint  maker:  Houghton  v.  Bly,2li  Wis.  181;  Gor- 
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man  r.  KHdumi^  33  Id.  427.  In  Iowa»  the  indoneiiMnt  of  a  noa-iiegotiable 
myte  is  regiurded  m  the  making  of  a  new  note,  and  the  indoner  ia  not  en- 
titled to  have  demand  made  npon  the  maker  or  notice  of  non-payment  given 
to  hhnBelf :  FtZmm  ▼.  Raifh,  3  Iowa,  450;  Long  v.  Bmymr^  Id.  286;  Hall  v. 
Mimdhan,  6  Id.  216;  Bilimghan  t.  Bryan,  10  Id.  317;  Htm  ▼.  HaiMm,  29 
Id.  fiOl.  In  Pennsylvania,  the  indoraer  of  sach  a  note  is  liable  only  to  his 
il«Tn<M^^«iA  indorsee:  Baymcmd  v.  Middleton,  29  Pa.  St  529:  Leidy  v.  Tam- 
many^  9  Watts,  353.  And  it  seems  that  where  the  indorser  is  a  stranger  to 
the  note,  the  indonement  is  to  be  ooniitnied  according  to  the  intention  of  the 
parties  at  the  tune;  if  it  was  intended  as  a  guaranty,  the  indorsee  may  write 
ofer  the  indarser's  name  an  engagement  to  that  effect:  Leech  v.  Hill,  4 
Watts,  448;  see  Stcoy  on  Promissoiy  Notes,  sees.  128-131,  and  notes. 

Ifdobskb  Taxino  SBOfUBirr. — Upon  the  efEect  of  an  indarser's  taking 
•ecnrity,  as  a  waiver  of  laches  by  the  holder  against  the  maker,  see  Bond  v. 
Famhamy  4  Am.  Dec  47,  sad  note;  and  Mead  v.  8maU^  11  Id.  62.  and  note. 


Gilbert  v.  Bulklet. 

[6  Gon.  963.] 

BiBAGH  OF  CSOYKNAiTT  ow  8xi8iK. — The  defendant  conveyed  certain  land, 
with  covenants  of  warrant  and  seisin,  and  his  grantee,  without  taking 
possession  or  recording  his  deed,  mortgaged  the  land  to  another,  who 
immediately  recorded  his  mortgage,  and  the  first  grantee  afterwards 
sarrendored  his  nnrecorded  deed  to  the  defendant  and  took  back  his 
notes  for  the  pordhase^money,  whereupon  the  defendant  ezeonted  a 
deed,  with  covenant  of  seisin,  to  the  plaintiff,  and  it  was  held  that  this 
covenant  was  broken  at  the  execntion  of  the  deed. 

The  SiTBBSirDEK  on  Bestbuctidk  of  a  Died  unrecorded  does  not  revest 
the  title  in  the  grantor. 

A  TxRBAL  AoBXEMEMT  BT  A  Grantee,  at  the  delivery  of  the  deed,  not  to 
take  possession  or  record  the  deed  until  the  first  installment  of  purchase- 
money  is  paid,  is  inoperative. 

Daicaoxs  oh  Breach  of  a  Covenant  of  Seisin,  arising  from  the  existence 
of  a  prior  mortgage,  are  detennined  by  the  amount  due  on  the  mortgage, 
though  the  ordinary  measure  of  damages  for  breach  of  this  covenant  is 
the  consideration  money  and  interest. 

AcnoH  on  a  oovenant  of  Beisin  in  a  deed,  executed  by  the 
defendant  and  his  wife,  April  24,  1819. 

The  facts  were:  Prior  to  the  deed  to  the  plaintiff  the  defend- 
ant and  wife  executed  a  deed  of  the  same  land,  with  covenants 
of  warranty  and  seisin,  to  one  Dunscombe,  who,  without  taking 
posaession  or  recording  his  deed,  made  a  mortgage  of  the 
premisk^  to  one  Dayton,  which  was  immediately  recorded. 
Dmiacombe  afterwards  surrendered  his  unrecorded  deed  to  the 
defendant  and  took  back  his  notes  for  the  purchase-money, 
•Iter  which  the  deed  to  the  plaintiff  was  made.     The  defend- 
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ant  claimed  that  it  was  mutually  agreed  between  Dunacombe 
and  himself,  at  the  delivery  of  the  deed  to  him,  that  it  was  not 
to  be  recorded  nor  posaeesion  taken  until  the  first  installment  of 
purchase-money  was  paid,  but  this  was  denied  by  the  pLuntiffl 
The  judge  instructed  the  jury  that  the  deed  to  Dnnscombe 
took  effect  from  delivery,  and  that  any  verbal  agreement  made 
at  the  time  was  inoperative;  that  Dunscombe  had  the  title 
when  he  mortgaged  to  Dayton;  that  the  surrender  of  Duns- 
combe's  deed  did  not  revest  the  title  in  the  defendant,  and 
that  the  plaintiff  was  entitled  to  recover  the  consideration 
money  and  interest.  Verdict  for  the  plaintiff  accordingly,  and 
a  motion  for  a  new  trial  on  the  ground  of  misdirection. 

Backus  and  Sherman,  for  the  motion. 

N,  Smithy  contra. 

HosMEB,  C.  J.  The  first  question  in  this  case  is,  whether  the 
defendant  and  ¥fife,  at  the  execution  of  the  deed  to  the  plaint- 
iff, were  well  seised  of  the  premises.  The  answer  to  the  in- 
quiry is  so  obviously  clear  and  irresistible,  that  it  can  never 
admit  of  a  doubt,  unless  tho  mind  is  first  perplexed  by  the  ad- 
duction of  irrelevant  considerations. 

The  plaintiff's  action  is  founded  on  the  covenant  of  seisin,  in 
which  the  defendant  stipulated  that  he  and  his  wife,  Clara,  at 
the  execution  of  the  deed,  were  well  seised  of  the  premises. 
Were  they  well  seised  ?  Most  unquestionably  they  were  not. 
They  had  several  months  before  executed  a  deed  of  the  land, 
with  covenants  of  seisin  and  warranty  to  one  Dunscombe;  and 
by  this  act  deprived  themselves  of  the  seisin  of  the  premises, 
so  that  their  covenant  was  untrue,  and  broken  instantaneously 
so  soon  as  it  was  made.  Whether  the  plaintiff,  by  the  admis- 
sion of  Dunscombe  to  record  his  deed,  and  by  procuring  his 
own  to  be  recorded,  had  acquired  a  title  as  against  Dunscombe, 
is  a  very  irrelevant  question. 

If,  by  facts  subsequent  to  the  delivery  of  his  deed,  he  had, 
the  position  would  not  be  the  less  true  that  the  defendant  and 
wife  were  not  seised  at  the  execution  of  the  deed  to  the  plaint- 
iff. The  plaintiff  had  right  to  the  full  benefit  of  his  covenant; 
and  is  not  obliged  to  enter  into  a  legal  controversy  with  Duns- 
combe or  Dayton,  in  which  he  may  be  foiled  by  proof,  that  at 
the  date  of  his  deed  he  knew  of  the  deed  to  Dunscombe.  The 
surrender  of  the  deed  to  the  defendant  is  likewise  a  perfectly 
immaterial  fact.  If  by  this  act,  the  defendant  had  acquired 
title,  it  would  have  no  bearing  on  the  above  question  in  this 
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caae,  -wbich,  let  it  be  remembered,  is  merely  this,  whether  the 
defendiuit  and  -wife,  at  the  execution  of  his  deed  to  the  plaintiff, 
were  well  seised.  But  no  title  was  thus  acquired.  The  legal 
eTidence  of  title  was  giyen  up;  but  the  title  in  Dunscombe  re- 
mained. Land  once  conveyed  cannot  be  re-transferred  by  a 
destruction  of  the  conyeyance;  but  a  deed  executed  with  all 
legal  solemnities,  is  as  requisite  for  this  purpose  as  if  the  evi- 
dence had  not  been  destroyed :  Botsford  t.  Morehouse,  4k  Oonn. 
550;  Coe  y.  Turnery  5  Id.  86.  The  verbal  agreement,  at  the 
delivery  of  the  deed  to  Dunscombe,  was  null,  and  of  no  legal 
effect. 

In  respect  of  the  damages,  it  is  a  general  rule  that  the  con- 
sideration is  recoverable  with  interest,  and  this  usually  is  just; 
but  it  may  and  must  admit  of  exceptions,  where  justice  does 
not  sanction  the  principle.  The  deed  to  Dunscombe  was  not 
recorded;  of  consequence,  the  plaintiff,  unless  he  had  knowl- 
edge of  this  deed  at  the  time  of  the  conveyance  to  him,  ob- 
tained a  good  title  by  the  registration  of  her  deed.  Now,  what 
did  the  plaintiff  know?  Assuming  that  her  knowledge  was 
commensurate  with  those  facts,  which  the  exercise  of  common 
prudence  and  ordinary  dUigence  must  have  apprised  her  of. 
the  recorded  deed  to  Dayton  being  sufficient  to  put  her  on  in- 
quiry (Sug.  Yend.  498;  Newland  on  Oon.  511),  she  must  be 
presumed  to  have  known  that  there  was  an  incumbrance  on  the 
land  in  question;  that  the  deed  of  Dunscombe  was  given  up; 
that  he  could  never  substantiate  a  claim  to  any  property;  and 
that  the  equitable  title  was  in  the  defendant,  to  which  he  could 
at  pleasure  superadd  the  legal  title  by  coercing  a  deed  from 
Dunscombe.  Subjecting  the  plaintiff,  then,  to  the  extent  of 
her  knowledge  of  the  facts,  she  is  injured  only  by  the  mortgage 
of  Dayton;  and  indeed,  this  is  the  only  incumbrance  on  the 
title.  The  just  damages  to  which  she  is  entitled  is  the  amount 
of  the  debt  by  mortgage,  be  that  greater  or  less;  and  if  that 
has  been  paid,  the  debt  is  nominal  only. 

A  reconsideration  of  the  point  of  damages  renders  it  neces- 
Baiy  that  there  should  be  a  new  trial. 

Petbbs,  Brainabd,  and  Bbistol,  JJ.,  concnned. 

New  trial  to  be  granted. 

Damagxs  on  Breach  of  Ck>V£NANT  of  Snaur. — Ab  to  the  mearare  ol 
damages  on  a  breach  of  the  covenant  of  eeisin,  see  Jlor^ord  v.  Wright,  1 
Am.  Bee.  8,  and  note;  Stoats  v.  Tm  Eyck,  2  Id.  254;  Afarstan  v.  Hobhs,  3 
Id.  61;   i9«fiiiier  v.  WUUams,  5  Id.  83;  ^Za  v.  Card,  9  Id.  46. 
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Gamp  v.  Gamp. 

rs  Ooav.  «i.j 
Adtebo,  BzoLirannii  afb  UimrrMBKunxD  PosBEsnoir  of  a  loi  m 


Booage  lot  by  the  minister  of  an  eoclesiagtical  eociety  and 

by  authority  of  the  society,  for  more  than  fifty  yean,  giw  the  scwety 

an  xnoontiovertible  title  to  sooh  lot. 

AoGKFTANcn  OF  Lbasb,  EvxDKirGB  OF.— The  law  pieaomea  aooeptanoe  of  a 
lease  made  and  delivered  for  the  leaaee'a  nae,  if  heiwificial  to  hiu,  but 
the  qaestion  of  benefit  is  to  be  determined  not  merely  from  the  inntni- 
ment  itself,  but  from  all  the  circomstanoes.     Aooordingly,  where  it  did 
not  appear  that  at  the  mating  of  the  lease  the  lessor  had  any  title  by 
deed,  record,  or  pasaession,  and  the  leasee  had  had  ezdnaiTe  and  imin- 
termpted  posssssion  for  more  than  tiie  statntory  time,  it  waa  held  thatt 
the  lease  waa  not  beneficial  to  the  lessee,  and  that  there  being  no  evi- 
dence of  acceptance  beyond  that  derived  from  these  circomstanoea,  there 
was  not  safficient  evidence  to  warrant  the  sobminion  of  that  qaestion 
to  the  jury. 

Tdtakt  Dxntivo  Laitdlord'b  Thul— That  a  tenant  is  estopped  to  deny 
his  landlord's  title  is  a  universal  rule  founded  on  sound  principles;  and 
a  person  once  becoming  a  tenant  is,  prima  f  adit,  deemed  to  continue  so 
while  he  cenuuns  in  possession.  But  such  tenant  may  show  that  the 
relation  has  been  dissolved,  and  may  then  controvert  the  landlord's 
title. 

Pbisumption  of  Ouster  bt  Tekant  at  Will. — ^Where  a  tenant  at  will 
remained  after  the  lessor's  death  in  exclusive  and  unintermpted  posses- 
sion, claiming  the  land  as  his  own  for  fifty-seven  yesis,  it  was  held  that 
the  jury  were  authorised  to  presume  a  restoration  of  it  to  the  lessor's 
heirs,  and  an  actual  ouster  immediately  after  his  death,  so  that  the  ten- 
ant's adverse  possession  would  give  him  a  perfect  title. 

EjJBOTment  for  a  piece  of  land  in  Durham.  The  defendants 
were  in  possession  as  tenants,  under  the  ecdesiastieal  society 
in  Durham.  The  plaintiff  claimed  as  heir  at  law  of  Ezekiah 
Talcott,  and,  having  produced  in  evidence  a  lease  from  the  said 
Talcoit,  dated  November  4,  1762,  letting  the  said  lot  to  Rev. 
Elizur  Goodrich,  the  minister  of  the  ecclesiastical  society,  dur- 
ing his,  Talcott's  ''natural  life,  and  for  the  use  and  benefit  of 
the  ministry  during  his  successor's  good  pleasure,"  insisted  that 
the  defendant's  lessors  having  entered  as  tenants  under  Talcott, 
were  estopped  to  deny  his  title.  The  other  facts  are  stated  in 
the  opinion. 

The  judge  instructed  the  jury,  that  the  lease  from  Talcott,  it 
executed  and  accepted,  created  a  tenancy  at  will,  which,  by 
Talcott's  death,  was  turned  into  a  tenancy  at  sufferance,  termi- 
nable by  an  entry  of  the  lessor  or  his  heirs,  or  a  surrender  by 
the  lessee;  that  such  tenancy  during  its  oontinuanoe  estopped 
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the  tenant  from  denying  the  landlord's  title;  that  after  the  ter- 
mination of  this  relation,  the  tenant  might  by  a  new  entry  and 
adTerse  possession  for  fifteen  years,  acquire  a  perfect  title;  and 
that  if  the  jury  believed  from  the  evidence  that  the  lease  was 
duly  executed  and  accepted,  and  that  the  society  after  the  ter- 
mination of  their  tenancy  had  not  acquired  a  title  by  fifteen 
years  adverse  poesessiony  they  should  find  for  the  plaintiff; 
otherwise,  for  the  defendants.  Verdict  for  the  plaintiff,  and  a 
motion  for  a  new  trial,  on  the  ground  of  misdirection. 

DaggeU  <md  Sherman^  tot  the  motion,  cited  Merwin  v.  Camp; 
3  Conn.  35;  Adams  on  Eject.  9,  294;  3  Bl.  Com.  191*98,  205; 
1  Swift's  Dig.  507;  Co.  Lit.  47  b,  62  b. 

N,  Smith  and  Staples^  contra,  cited  BaUa  v.  Wesitoood,  2  Campb. 
11;  Vibbard  v.  Johnson,  19  Johns.  77,  79;  Jackson  v.  Beynolds, 
1  Cai.  444;  Jackson  v.  Oraham,  8  Id.  188;  Jackson  v.  McLeod, 
12  Johns.  182;  Jackson  v.  WhU/ordy  2  Cai.  215;  StorrsT.  Barker, 
6  Johns.  Ch.  166;  BuU.  N.  P.  104;  Brandt  v.  Ogden,  1  Johns. 
156. 


HofiKBB,  C.  J.  In  the  action  of  disseisin  before  the  court, 
the  plaintiff  claims  title  as  being  heir  to  Hezekiah  Talcott, 
deceased;  and  the  defendant  claims  to  possess  the  premises 
demanded,  as  tenant  of  the  ecclesiastical  society  in  Durham. 
It  is  admitted,  that  at  the  commencement  of  the  plaintiff's  suit, 
the  defendants  were  in  possession  under  a  claim  of  right;  and 
this  renders  it  necessary  only  for  the  plaintiff  to  show  that  be 
has  title  to  the  land  in  question. 

The  town  of  Durham,  by  the  act  of  its  incorporation,  in  the 
year  1708,  became  an  ecclesiastical  society;  and  has  remained 
in  existence  as  such  to  the  present  time.  In  1804  it  was 
reotganized  under  the  then  existing  law;  the  legal  effect  of 
which,  was  not  the  creation  of  a  new  society,  but  the  continua- 
tion of  the  old,  with  a  diminution  only  of  the  number  of  the 
members  which  belonged  to  it:  Merwin  v.  Gamp,  3  Conn.  35. 

From  the  motion,  it  appears  that  the  land  demanded  was 
considered  as  a  parsonage-lot  as  early  as  the  year  1708;  and 
that  from  1710,  to  the  commencement  of  the  plaintiff's  suit, 
it  has  been  in  the  exclusive  and  uninterrupted  possession  of  the 
ecclesiastical  society  before  mentioned,  either  actually,  or  by 
the  agents  of  the  corporation.  No  claim  was  advanced  to  th€ 
land  until  the  fourth  of  November,  1762,  when,  as  it  is  now 
contended,  a  lease  was  made  of  it  to  the  Bev.  Mr.  Goodrich^ 
and  was  accepted  by  the  above  corporation. 


62  Oamp  v.  Oamp.  [Conn. 

Bj  a  statute  passed  in  1684,  which  has  ooniinaed  in  ezistenoe 
ever  siDce,  it  was  enacted  that  no  person  or  persons  should,  at 
any  time,  make  entry  into  any  lands  within  this  state,  but 
within  fifteen  years  next  after  his  or  their  right  or  title  should 
first  descend  or  accrue  to  the  same;  and  in  default  of  such  entry, 
that  person  or  persons,  or  their  heirs,  should  be  utterly  excluded 
and  disenabled  from  such  entry  after  to  be  made.  By  the 
terms  of  the  act,  the  right  of  entry  only  is  barred;  but  by 
invariable  construction,  an  adverse  possession  of  fifteen  years 
extinguishes  the  title  of  the  former  owner,  and  Tests  a  fee-Gdm- 
pie  estate  in  the  person  who  has  thus  possessed.  From  the 
exclusive  and  uninterrupted  possession  of  the  ecclesiastical 
society,  in  1708,  to  the  date  of  the  supposed  lease,  in  November, 
1762,  a  period  of  fifty-four  years,  it  necessarily  results  that  at 
the  time  last  mentioned,  their  title  to  the  premises  was  incon- 
trovertible. 

It  is  claimed  by  the  plaintiff  t^iat  Hezekiah  Talcott,  who  had 
never  been  in  the  occupation  of  the  land  demanded,  nor  had 
any  right  or  title  to  the  same,  by  deed  or  record,  on  the  fourth 
day  of  November,  1762,  made  a  lease  of  it,  in  the  following 
terms:  **  I,  Hezekiah  Talcott,  for  a  valuable  (Consideration  to  my 
satisfaction  received  of  the  town,  do  let  and  release  to  the  Rev. 
Elizur  Goodrich,  my  lot  lying  iu  Durham,  bounded,  etc.,  for 
Lis  use  and  improvement,  during  my  natural  life,  and  for  the 
use  and  benefit  of  the  ministry,  during  my  successor's  good 
pleasure."  That  this  was  signed  by  Talcott,  is  admitted;  and 
likewise  that  it  was  found  in  the  month  of  July,  1818,  among  a 
number  of  papers  in  the  desk  of  G-en.  James  Wadsworth,  of 
Durham,  some  time  after  his  death.  It  further  appears,  that 
from  1755  to  1785,  the  said  Wadsworth  was  town  clerk  of  the 
said  town;  and  that  in  the  desk  before  mentioned,  were  deeds 
and  au  ancient  book  of  records,  and  other  writings,  some  per- 
taining to  the  town  clerk's  office,  and  others  of  a  different 
nature;  some  of  value,  and  some  of  no  value.  When  the  sup- 
posed lease  purports  to  bear  date,  it  is  conceded  that  the  Kev. 
Mr.  Goodrich  was  the  settled  minister  of  the  ecclesiastical 
society  of  Durham. 

At  the  trial  of  the  cause  there  arose  upon  the  preceding  fact 
two  general  questions:  First,  whether  the  writing  purporting 
to  be  a  lease  was  accepted  by  the  ecclesiastical  corporation  be- 
fore mentioned;  and,  secondly,  if  it  was  accepted,  what  were 
the  legal  effects  and  consequences. 

1.  In  respect  of  the  first  inquiry,  the  proof  of  acceptance  is 
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diTisible  into  that  which  was  direct,  and  that  which  was  pre- 
sumptive. There  exists  no  pretense  that  any  direct  proof  of 
acceptance  was  exhibited.  The  writing  was  not  made  with  the 
knowledge  of  the  ecclesiastical  society,  or  with  its  assent  by 
vote  or  in  any  other  manner.  With  the  town  clerk  it  was  de- 
posited for  some  purpose;  but  whether  to  be  delivered  to  Mr. 
Goodrich,  on  the  performance  of  some  precedent  act,  or  the 
entering  into  some  compact  beneficial  to  Talcott;  or  whether  it 
was  left  with  General  Wadsworth  for  the  absolute  use  of  the 
ecclesiastical  society,  the  evidence  furnishes  no  means  of  de- 
termining. The  transaction  is  veiled  in  so  much  obscurity  as 
not  to  manifest  the  intention  of  the  supposed  lessor.  If  the 
writing  was  delivered  unqualifiedly  for  the  use  of  the  ecclesiastical 
corporation,  it  has  not  been,  and  cannot  be,  pretended  that  the 
town  clerk  was  the  general  agent  of  the  corporation,  or  in- 
vested with  authority  to  contract  in  its  behalf.  His  powers  are 
derived  from  the  statute  on  this  subject;  and  this  makes  him 
the  recording  officer  of  the  corporation,  to  enter  the  votes  of 
the  town,  and  to  register  deeds,  births,  marriages  and  deaths. 
It  results^  then,  with  the  most  irresistible  certainty,  that  there 
was  no  direct  evidence  proving,  or  conducing  to  prove,  that  the 
lease  was  accepted  by  the  ecclesiastical  society. 

As  little  ground  is  there  for  the  assertion  that  there  is  any 
presumptive  evidence  to  this  effect.  Beference  being  had  to 
the  place  in  which  the  writing  was  deposited,  the  manner  in 
which  it  was  kept,  and  the  person  who  had  it  in  custody,  it  is 
an  unwarrantable  inference  that  it  was  received  for  the  unqual- 
ified use  of  the  corporation.  If  it  were  not  thus  delivered  by 
Talcott,  it  is  perfectly  irrelevant  what  legal  presumption  would 
arise,  provided  such  delivery  had  existed.  There  must  first 
have  been  a  delivery  of  the  writing  for  the  corporation's  use, 
before  a  presumptive  assent  on  their  part,  founded,  as  it  neces- 
sarily must  be,  on  such  antecedent  fact,  can  legally  be' 
deduced. 

Admitting,  however,  the  fact  of  such  delivery,  it  would  not, 
in  my  judgment,  vaiy  the  case  in  the  minutest  degree.  It  is 
not  a  correct  assertion  that  the  acceptance  of  a  lease  is  presum- 
able, because,  on  the  face  of  it,  it  appears  to  be  beneficial  to 
the  lessee.  On  such  principle,  the  title  of  any  person  to  his 
property  might  be  weakened,  and  subjected  to  doubt,  at  the 
election  of  any  one  who  should  choose  to  assume  the  character 
of  lessor.  The  presumption  of  assent  is  not  founded  on  the 
face  of  an  instrument,  but  in  the  nature  and  circumstances  of 
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the  eniin  oMe;  Mid  it  is  an  iiidi8p«iittfale  inqinxy,  wheUur  Urn 
person  olaimed  u>  assent  deriTee  a  benefit  from  the  traiWflHon^ 
Tkompmm  t.  LeaOi,  2  Yent.  198,  209;  MuUon'Motm,  2  Iieon.  323, 
Treadwdl  t.  BuUOey,  4  Day,  895  [4  Am.  Dee.  225].  Now,  vpooi 
the  facts  apparent  on  the  motion,  what  poeaible  advaiitage  cofold 
the  eoolesiastieal  corporation  derive  from  the  lease  of  Taleott? 
It  was  the  lease  of  a  man  who  had  no  right  by  deed,  record,  or 
possession;  and  who,  therefore,  had  nothing  to  oonrej;  and 
was  made  to  those  who  had,  hj  an  exdasiye  and  aninteimptod 
possesBion  of  more  than  half  a  eenturj,  acquired  an  imqnon 
tionable  title;  and  who,  therefore,  had  nothing  to  want.  From 
such  a  lessor  an  accepted  lease  might  be  productive  of  injury, 
but  could  be  of  no  possible  benefit  The  judge  should  hare 
informed  the  juiy  that,  on  the  point  of  acceptanoe,  there  wbb  no 
direct  or  presumptive  proof  of  assent;  or,  at  least,  the  princi- 
ples of  law  upon  the  subject  should  have  been  stated  to  th«n, 
that  they  might  have  been  enabled  to  esereise  tibeir  jurisdiction 
in  an  enlightened  manner. 

2.  If  the  supposed  lease  was  accepted  by  the  ecdseiastical 
society,  what  were  its  effects  and  consequences  ?  For  the  par- 
pose  of  the  present  argument  I  shall  consider  the  lease  as  if  the 
society  hod  been  the  lessee  by  name.  I  am  well  aware  that  the 
objection  to  this  view  of  the  subject  is  of  great  weight,  but  as 
my  opinion  is  not  varied  by  the  above  supposition,  I  rather 
choose  to  make  it  than  to  enter  into  the  discussion  of  an  imma- 
terial question. 

It  is  an  uudoubted  consequence  arising  from  the  relation  of 
landlord  and  tenant,  that  the  tenant  is  estopped  from  denying 
the  title  of  his  landlord.  This  is  a  universal  rule,  not  merely 
technical,  but  founded  in  public  convenience  and  policy:  Hodmm 
V.  Sharpe,  10  East,  350.  Whether  the  person  in  possession  is 
tenant  at  will,  at  sufferance,  or  claiming  under  them,  the  legal 
consequence  is  precisely  the  same.  The  person  once  a  tenant, 
so  long  as  he  remains  in  the  occupation  of  the  land  demised, 
must  be  deemed  to  continue  in  that  character  unless  he  has 
surrendered  the  possession  to  his  landlord :  Jackaon  v.  Whiifbrd, 
2  Cai.  215;  or  has  solenmly  renounced  the  tenancy  and  com- 
menced a  fresh  holding:  Balls  v.*  Westwood,  2  Oampb.  11;  or 
until  he  shows  an  actual  disseisin  or  disclaimer  on  his  part: 
Jackson  v.  Stemebergh,  1  Johns.  Cas.  153,  156.  In  the  forcible 
language  of  Lord  Bedesdale:  "A  person  intrusted  with  the  pos- 
session of  properi;y  shall  not  betray  that  possession."  The  rule 
is  founded  in  sound  policy;  because  it  tends  to  encourage  hon* 
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est  J  and  good  faith  between  landlord  and  tenant:  OdUovoay  y. 
Ogle,  2  Binn.  468,  472;  and  it  is  intended  to  give  the  former  a 
security,  which  otherwise  would  be  infinitely  endangered. 
While  the  protection  of  landlords  is  reasonably  insured  by  the 
rule  before  mentioned,  it  has  never  been  carried  so  far  in  disre- 
gard of  the  rights  of  the  tenant  as  to  operate  an  absolute  estop- 
pel against  his  claim  of  title.  The  object  of  its  being  accom- 
plished by  the  tenant's  restoration  of  the  possession  to  the  land- 
lord, or  any  fact  dissolving  the  rule  above-mentioned,  the  rela- 
tion between  them  is  functtus  officio,  and  the  (ormer  tenant  may 
controvert  the  title  under  which  beheld  without  any  embarrass- 
ment, except  so  far  as  a  presumption  may  be  derived  from  his 
implied  recognition  of  such  title:  OaXloway  v.  Ogte^  2  Binn. 
468,  471;  Jackson  v.  McLeod,  12  Johns.  182.  This,  I  consider 
an  undisputed  point,  and  necessarily  resulting  from  the  general 
doctrine  of  estoppels  to  which  I  shall  presently  recur.  He  who 
denies  this  principle  must  advance  another  equally  repugnant 
to  equity  and  common  sense,  and  that  is,  that  a  misapprehen- 
sion relative  to  the  title  of  a  person,  if  accompanied  with  the 
reception  of  a  lease  from  him,  has  the  operation  of  a  presump- 
tion jurigc^jurie,  which  may  never  be  rebutted. 

The  lease  from  Talcott  to  Mr.  Goodrich  expired  in  the  year 
1764,  on  the  death  of  the  former.  It  has  not  been  contended 
that  an  estate  at  will,  after  the  determination  of  the  estate  for 
life,  has  been,  or  could  be,  created  by  the  lessor;  but  it  is 
admitted  that  on  the  death  of  Talcott  there  was  a  termination 
of  the  estate  arising  from  a  lease.  This  point,  however,  is 
perfectly  immaterial;  as  whether  the  lessees  were  tenants  at 
will  or  sufferance,  the  heirs  in  either  case  had  a  right  of  entry 
on  the  land  demised:  2  Bl.  Com.  146,  150.  From  the  death  of 
Talcott  in  1764,  to  the  year  1821,  at  which  time  the  plaintiff's  suit 
was  commenced,  comprising  a  period  of  fifty-seven  years,  the 
ecclesiastical  society  held  the  land  in  question  adversely.  Dur» 
ingmore  than  half  a  century  they  claimed  their  own,  and  had  the 
sole  and  undisturbed  possession  of  it,  without  the  payment  of 
rent,  or  any  claim  made  on  the  part  of  Talcott's  heirs,  either  of 
the  land  or  of  the  profits.  From  the  premises,  the  juiy  were 
authorized  to  presume  a  restoration  of  the  land  in  question  to 
the  heirs  of  Talcott,  and  afterwards  an  actual  ouster  of  them, 
by  the  ecclesiastical  society;  and  to  this  effect  they  should  have 
been  instructed. 

I  am  not  acquainted  with  any  decision  which  contradicts  the 
principle  assumed.     The  case  that  comes  nearest  it  is  that  of 
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Lisle  y.  Harding^  determined  in  the  common  pleaB  as  far  back 
as  the  year  1727 :  Boll.  N.  P.  104.  It  was  said  bj  the  oonrt. 
in  this  case:  *'If  a  cottage  was  built  at  first  by  permission  of 
the  lord  of  a  manor,  or  an  acknowledgment  of  his  title  baa 
since  been  made  (though  it  were  a  hundred  years  since)  the 
statute  of  Jac.  1,  c.  16,  will  not  run  against  him;  for  the  pos- 
session of  a  tenant  at  will,  for  ever  so  many  years,  is  no  dis- 
seisin; there  must  be  tortious  ouster."  I  am  inclined  to  think 
the  court  intended  merely  to  assert  this  principle;  that  the  poe- 
sessiou  of  a  person  in  the  character  of  a  tenant  at  will,  for  any 
assignable  lapse  of  time,  constitutes  no  disseisin;  and  the 
reasoning  of  Lord  Mansfield,  in  Doe  t.  Prosser,  Oowp.  217, 
confirms  the  opinion.  Undoubtedly,  to  enable  the  statute  of 
limitations  to  run,  there  must  be  an  actual  disseisin;  but  the 
perception  of  the  rents  and  profits  of  land,  without  accounting 
for,  to  any  one,  is  eyidenoe  of  an  ouster.  In  Story  y.  Lord 
Windaor,  2  Atk.  630,  it  was  said  by  Lord  Hardwick:  "In  the 
ca.se  of  a  fine  and  non-claim,  by  one  tenant  in  common,  it  will 
bar  his  companion,  or  him  who  claims  a  share,  if  he  does  not 
call  the  person  buying  to  an  account  of  the  profits;  for  this 
has  always  been  admitted  to  be  eyidence  of  an  actual  ouster.*' 
In  the  case  of  Doe  v.  Prosser,  before  alluded  to  (which  on 
this  subject  may  be  deemed  a  leading  case),  it  was  determined 
that  thirty-six  years  sole  and  uninterrupted  possession  by  one 
tenant  in  common,  without  any  account  to,  or  demand  made, 
or  claim  set  up,  by  his  companion,  is  a  sufiScient  ground  for  a 
jury  to  presume  an  actual  ouster  of  the  co-tenant.  In  deliyer- 
ing  bis  opinion,  it  was  said  by  Lord  Mansfield:  '*  It  is  yery 
true  I  told  the  jury  they  were  warranted,-  by  length  of  time,  in 
this  case,  to  presume  an  adyerse  possession  and  ouster,  by  one 
of  the  tenants  in  common,  of  his  companion;  and  I  continue 
still  of  the  same  opinion.  Some  ambiguity  seems  to  haye 
arisen  from  the  term  actual  ouster,  as  if  it  meant  some  act 
accompanied  by  real  force,  and  as  if  a  turning  out  by  the 
shoulder  were  necessary.  But  that  is  not  so.  A  man  may 
come  in  by  rightful  possession,  and  yet  hold  oyer  adyersely, 
without  title.  If  he  does,  such  holding  oyer,  under  any  cir- 
cumstances, will  be  equiyalent  to  an  actual  ouster.  In  the 
case  of  tenants  in  common,  the  possession  of  one  tenant  in 
common  eo  nomine,  as  tenant  in  common,  can  neyer  bar  his 
companion;  because  such  possession  is  not  adyerse  to  the  right 
of  his  companion;  but  in  support  of  their  common  title;  and 
by  paying  him  his  share,  he  acknowledges  him  co-tenant.   Nor, 
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indeedy  is  a  refusal  to  pay,  of  itself,  sufficient  mthout  denying 
his  title.  But  if,  upon  demand  by  the  co-tenant  of  his  moiety, 
the  other  denies  to  pay,  and  denies  his  title,  saying  he  claims 
the  whole,  and  will  not  pay,  and  continues  in  possession,  such 
possession  is  adverse,  and  ouster  enough.  The  question,  then, 
is  whether  the  possession  in  this  case,  after  the  death  of  Stevens, 
in  the  year  1734;  that  is,  after  the  particular  estate  ended,  was 
a  possession  as  tenant  in  common  eo  nomine y  or  adverse?  It  is 
a  possession  of  near  forty  years,  which  is  more  than  quadruple 
the  time  given  by  the  statute  for  tenants  in  common  to  bring 
their  action  of  account,  if  they  think  proper.  But  in  this  case, 
no  evidence  whatever  appears  of  any  account  demanded,  or  of 
any  payment  of  rents  and  profits,  or  of  any  claim  by  the  lessors 
of  the  plaintiff,  or  of  any  acknowledgment  of  the  title  in  them, 
or  in  those  under  whom  they  would  now  set  aright.  Therefore, 
I  am  clearly  of  opinion,  as  I  was  at  the  trial,  that  an  undis- 
turbed and  quiet  possession  for  such  a  length  of  time,  is  a  suf* 
ficient  ground  for  the  jury  to  presume  an  actual  ouster,  and 
that  they  did  right  in  so  doing."  In  the  same  case  it  was  said 
by  Justice  Aston:  "What  is  adverse  possession  or  ouster,  if  the 
uninterrupted  receipt  of  the  rents  and  profits,  without  account, 
for  near  forty  years  is  not  so?"  And  by  Justice  A^hurst: 
**  After  so  long  an  acquaintance,  I  think  the  jury  were  well 
warranted  to  presume  anything  in  support  of  the  defendant's 
title;  and  they  might  presume  either  an  actual  ouster,  or  a  con- 
veyance." To  a  determination  equally  luminous  and  forcible, 
I  shall  subjoin  no  observations. 

The  analogy  betweei^  the  above  case  and  the  one  in  question 
is  so  direct,  and  the  principle  recognized  so  entirely  applicable 
to  both,  that  I  shall  not  waste  time  by  any  remarks  on  these 
subjects.  From  the  premises  it  is  indisputable,  that  the  judge 
should  have  told  the  jury  that  they  were  warranted,  from  the 
length  of  possession  by  the  ecclesiastical  society,  without  any 
claim  made  upon  them,  to  presume  an  actual  ouster  of  the  heirs 
of  Talcott. 

It  remains  to  inquire,  if  the  plaintiff  was  actuaUy  ousted  by 
the  corporation,  and  the  relation  of  landlord  and  tenant  was 
dissolved,  what  legal  consequences  result  from  the  facts  appar- 
ent on  the  motion.  The  first  consequence  has,  in  some  meas- 
ure, been  anticipated.  The  title  which  the  ecclesiastical  cor- 
poration was  invested  with,  at  the  date  of  the  lease,  remains 
in  full  force,  except  so  far  as  it  may  be  shaken  by  the  presump- 
tion resultiDg  from  the  acceptance  of  that  instrument.     If  a 
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l6M6  for  life  or  jean  is  made,  bj  deed  poll,  of  lands  wheiwii 
the  lessor  has  nothing,  this  does  not  estop  the  leasee  from 
averring  that  the  lessor  had  nothing  in  the  lands  at  the  date  of 
the  lease;  and  the  same  law  is  applicable  to  an  indentoie, 
"which  is  the  deed  of  both  parties,  with  this  difference  onlj» 
that  in  the  latter  case  the  estoppel  operates  until  the  deter- 
mination of  the  estate:  Co.  Lit.  47  b.;  Shep.  Touch.  &3,  4; 
Com.  Dig.  78;  4  Bac.  Ab.  189,  190.  Upon  the  facts  apparent 
on  the  motion,  the  relation  of  landlord  and  tenant  haTin^ 
ceased,  the  ecclesiastical  corporation  have  an  indisputable  title 
to  the  demanded  premises. 

The  next  consequence  is,  that  the  actual  ouster  being  carried 
back  to  the  period  immediately  subsequent  to  Talcott's  death, 
in  1764,  which,  for  ought  I  can  perceive,  is  inevitable  on  the 
facts  appearinof,  the  ecclesiastical  society  have  acquired  title,  if 
it  did  n^bef*^  eriat.  by  an  adverse  pLeadon^f  moie  than 
fifteen  years.  I  am  of  opinion  that  there  ought  to  be  a  new 
trial. 

PxTVBS,  Brahtabd,  and  Bbistol,  JJ.,  concurred. 

New  trial  to  be  granted. 

AcGEFTAiTCB  OF  LsASE  BT  Ons  IK  PosBSBSiOK. — ^Theie  IS  miie  oooflict 
In  the  decisions  upon  the  point  as  to  whether,  when  one  who  is  already  in 
poaseflsion  of  land  accepts  a  lease  thereof  from  a  claimant  of  the  same  £rom 
whom  he  did  not  receive  the  possession)  he  is  or  ia  not  estopped  from  denying 
the  title  of  such  claimant;  and  whether,  if  he  is  estopped,  such  estoppel 
endures  after  the  expiration  of  his  term.     The  difficulty  npon  this  head 

.arises  from  the  fact  that  the  estoppel  of  a  tenant  to  deny  his  landlord's  title 
is  commonly  founded  upon  the  position  that,  having  received  the  possession 
under  such  title,  he  is  bound  in  equity  and  good  conscience  to  restore  the  pos- 
session to  him  from  whom  he  had  it,  before  he  undertakes  to  dispute  the  title. 
Says  Erskine,  J.,  in  Agar  v.  Young,  1  Car.  A,  Marsh,  78,  where  a  person  "has 
taken  land  from  one  who  had  no  right  to  give  it,  his  first  duty  is  to  surrender  it 
back,  not  to  deny  the  title  of  his  donor  or  lessor:'*  See,  also,  Rogers  y,  WaUtr^ 
9  Am.  Dec.  758.  This  ground  fails  apparently  where  the  tenant  is  already  in 
possession,  perhaps  under  a  different  title.  The  better  opinion  on  this  sub- 
ject, however,  is  probably  that  where  one  in  possession  accepts  a  lease  from 
a  party  who  did  not  give  him  the  possession  originally,  it  is  tantamount  to  a 
surrender  of  the  premises  and  an  acceptance  of  them  again  at  the  hands  of 
the  new  lessor.     In  other  words,  he  voluntarily  abandons  his  original  posses- 

<  sion  and  oomes  into  a  fresh  possession  under  the  lease.  Or  if  this  is  not  the 
proper  construction  to  be  put  upon  the  transaction,  it  is  at  least  certain  that, 

-  although  the  tenant  may  not  have  received  possession  from  the  new  lessor, 
by  accepting  the  lease,  his  possession  is  protected  from  acts  of  the  lessor  dur- 
ing the  continuance  of  such  lease.  The  majority  of  the  cases  hold,  there- 
fore, that  the  aoceptance  of  the  lease,  if  there  be  no  fraud,  mistake,  imposi* 
tion  or  doxMS,  works  an  estoppel  at  least  until  the  term  expires:  JadBmm  t. 
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Afrtt^  14  JoiuM.  224;  Ingraham  t.  Baldwin,  9  N.  Y.  47;  PrecoCv.  Lawrence^ 
51  Id.  219;  MeCoimeU  y.  Bowdrff,  4  T.  B.  Mon.  400;  Patienon  ▼.  Hcmael,  4 
Bull,  654;  CoM  ▼.  Arnold,  8  Met  998;  ^aioef  ▼.  /Sftatr,  100  Mass.  187;  Lueaa 
V.  Brooks,  18  Widl.  436;  i7aff  v.  BtUUr,  10  Ad.  &  EI.  205. 

AocsFTANGB  Ikduged  bt  Fr4ci>,  Miszakx,  BU8a{^^hanB0ii  ol  the  facte 
as  to  the  state  of  the  title  or  by  doiess  or  other  impcopeT  means  used  by  th» 
lessor,  works  no  estoppel.  This  is  a  well  settled  doctrine  testing  on  the  most 
satisfactoiy  grounds.  The  relation  of  landlord  and  tenant  arises  oat  of  oon- 
tract,  Little  v.  Libby,  11  Am.  Dec  68;  and  this,  like  other  contracts,  ia 
Titiated  by  fraad,  overreaching  or  imposition.  Therefore  if  fnad  is  used  t» 
udnce  the  tenant  to  accept  the  lease  no  estoppel  arises:  Miller  ▼.  McDrier, 
14  Sei^.  ft  H.  382.  So,  where  the  acceptance  occurs  throa^  mistaJfft  on  tb» 
part  of  t!ie  lessee:  Jackson  v.  Cuerden,  2  Johns.  Ca&  353;  WasImigUm  t.  Con* 
rod,  2  Humph.  662;  ShuUz  v.  EUioU,  11  Id.  183;  Swi/t  v.  Dean,  11  Vt  323; 
or  where  it  is  procured  by  miarepresentatioa:  (72etm  ▼.  Bim,  6  Watts,  44;  or 
by  menaces  of  violently  turning  the  lessee  out  of  possnssifln;  Hamiiton  v. 
MarsdoH,  6  Binn.  45;  Broum  v.  Dyanger,  1  Bawle,  408;  or  where  the  tenant 
accepted  to  escape  a  threatened  ejectment:  HaU  v.  Beamer,  1  Pean.  402; 
Grarenor  v.  Woodhouse,  1  Bing.  38L  But  mere  ignoraBoe  of  a  better  title 
outstanding  has  been  held  not  to  be  sufficient  to  allow  the  leasee  afterwards^ 
without  surrendering  possession  or  attorning  to  the  holder  of  the  better  titlaw 
to  escape  the  estoppel  and  defeat  his  lessor  by  provii^  the  existence  of  sudi 
better  title:  HawMY,  Shaw,  100  Mass.  187. 

Cases  Denting  t9e  ESstoppel. — ^l%ere  sre  oases,  howwer,  in  which  it  is 
denied  that  any  estoppel  exists  where  one  in  possessioii  under  a  good  title  ac- 
cepts a  lease  from  another  claimant  or  gratuitously  pays  him  rent;  but  that» 
notwithstanding  such  acceptance  or  payment,  the  tenant  may  show  the  true 
character  of  his  possession.  Thus  where  one  in  possession  of  land  in  right  of 
his  wife,  as  widow  of  the  fonner  owner,  imtil  assignment  oi  dower,  gratui- 
tously paid  rent  to  the  heir  at  law,  it  was  held  that  he  was  not  estopped  to 
prove  the  true  character  in  which  he  occupied  the  premises:  JS^lUm  v.  Carroi, 
16  Ala.  148.  The  groond  upon  which  this  case  was  put,  however,  was  that 
the  relation  of  landlord  and  tenant  did  not,  in  fact,  exist;  the  payment  of  rent 
being  mere  presumptive  evidence  of  such  relation,  which  was  rebutted  by  the 
other  eircumatances  of  the  case.  In  seversl  Bhigiish  cases,  also,  iiie  cstuppd 
has  been  denied  to  exist  alter  acoeptance  of  a  lease  by  one  already  in  possea- 
mon,  where,  to  say  the  least,  the  evidenoe  of  fraud,  misrepresentation  or 
miBtakf*,  as  the  ground  for  such  acceptance,  was  very  faint:  Bogers  v.  Pitcher,. 
6  Tann.  202;  CfteUle  v.  Pond,  1  Ld.  FUyrn.  746;  ComiBk  v.  SeareU,  6  Bam.  & 
G.  471.  And  in  JacksoH  v.  Speew,  7  Wend.  401,  it  was  held,  that  a  party  in 
possession,  who  recognized  the  title  of  a  certain  claisuuit  and  offered  to  pur- 
chase  it,  was  not  estoi^Md  to  dispute  such  title. 

CALiF0R2nA  DocTBiins. — ^In  two  well  considered  cases  in  California,  th» 
broad  doctrine  is  laid  down  that  a  person  in  possession  accepting  a  lease- 
from  one  who  did  not  put  him  in  possession  is  not  estopped  to  dispute  the 
title  of  such  lessor:  Tewkaburi/  v.  Magro,ffi  33Cal.  237;  Franklin  v.  Merida, 
35  Id.  558.  In  both  cases  the  opinion  was  delivered  by  Sanderson,  J. ,  and 
Sawyer,  C.  J.,  dissented.  The  ground  of  this  doctrine  is  thus  ably  stated 
by  Sanderson,  J.,  in  Franklin  v.  Merida,  35  Cal  558:  *'The  doctrino  (of 
estoppel)  is  a  harsh  one,  and  is  never  to  be  applied,  except  when  to  allow  the 
truth  to  be  told  would  consnmmato  a  wrong  to  the  one  party,  or  enabio  the 
other  to  secure  an  unfair  advantage.     If  A.,  being  in  possession  of  land,  de- 
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liirer  the  poMesuon  to  B.,  upon  hxi  reqneat,  and  upon  hii  praniM  to  ratan 
it,  with  or  without  rent,  at  a  specified  time,  or  at  the  will  of  A.,  B.  cannoC 
be  allowed,  while  atiU  retaining  poeaenion,  to  diapute  A. 'a  title,  beoanae  to 
allow  him  to  do  ao,  would  be  to  allow  him  to  work  a  wrong  againat  A.,  by 
depriving  him  of  the  advantage  which  hia  poaseaaion  afforded  him,  and  with 
which  he  would  not  have  parted,  but  for  the  promise  of  B.  that  he  would 
hold  it  for  him,  and  in  his  place  and  atead.  But  the  maxim,  'eeMonte  ra- 
Hone  legia,  eeawU  ipsa  lex,*  must  not  be  overlooked.  'Reason  is  the  aool  of 
the  law,  and  when  the  reaaon  of  any  particular  law  ceases,  so  does  the  law 
itself. '  If  B.  is  in  possession,  and  ti^es  a  leaae  from  A. ,  the  Utter  parte  with 
nothing,  and  the  former  haa  obtained  nothing  by  the  transaction.  .  I^  how- 
ever, either  haa  gained  anything,  it  is  A.  He  haa  gained  mat,  and  in  the 
event  of  a  controversy,  a  prima  /aeU  case  as  against  B.,  without  proof  of 
title,  while  B's  case  is  weakened  by  so  much  as  a  prima  fade  case  is  worth. 

A.  may  have  gained  more,  for  he  may  have  served  an  adverse  posses- 
sion,  and  stayed  the  running  of  the  statute  of  limitations;  for  there  can  be 
no  adverse  possession  while  the  lease  subsists,  or  until  there  haa  been  an 
open  repudiation  and  disavowal  of  the  tenancy  by  B.  A.'s  right  to  sue  for 
possession  is  postponed,  it  is  true.  In  that  respect  only  is  his  relation  to  the 
property  affected  by  the  transaction,  except  beneficially;  but  for  the  poesea- 
sion  which  he  might  have  obtained,  the  rent  promised  by  B.  is  a  l^gal  equiv- 
alent. Having  thus  obtained  no  advantage  over  A.  by  the  transaction,  why 
should  R  be  estopped  from  showing  precisely  what  he  would  have  been  per-' 
mitted  to  show  if  the  transaction  had  never  occurred?  If  A.  is  in  no  worse 
plight  than  he  was  before  the  transaction,  upon  what  principle  in  law  or 
ethics  can  the  truth  be  kept  back  ?  Upon  what  rational  ground,  either  in 
an  action  upon  the  lease  for  rent,  or  in  an  action  for  the  possession,  should 

B.  be  denied  the  right  to  show  that  A.  had  no  title,  and  therefore  no  right 
to  the  rent  or  poesession?  If  B.  has  promised  to  pay  rent,  or  hold  the  pos- 
session for  it,  he  having  no  title,  where  is  the  consideration  for  R's  promise? 
Suppose  the  title  is  in  C. ,  B.  is  then  legally  bound  to  pay  the  value  of  the 
use  and  occupation  to  C,  and  surrender  to  C,  notwithstanding  the  leaae 
from  A.  If,  then,  he  cannot  be  allowed  to  dispute  A.'s  title,  B.  can  be 
legally  made  to  pay  rent  to  A.,  and  the  value  of  the  use  and  occupation  to 
0.  The  doctrine  of  estoppel  between  landlord  and  tenant  was  never  designed 
to  work  such  a  result.  It  was  designed  merely  as  a  shield  for  the  protection 
of  the  landlord,  and  not  as  a  sword  for  the  destruction  of  the  tenant." 

The  learned  judge  then  proceeded  to  examine  the  English  cases  above 
cited  which  seem  to  favor  this  view  of  the  law.  Mr.  Chief  Justice  Sawyer 
in  his  dissenting  opinion  in  Tewlabury  v.  Magraff,  33  CSal.  237>  also  reviews 
the  cases  with  great  ability  and  deduces  from  them  the  doctrine  that  the 
estoppel  fails  only  when  there  is  fraud,  imposition,  mistake,  or  some  other 
circumstance  which  vitiates  the  contract  between  the  lessor  and  lessee.  Mr. 
Bigelow,  in  his  treatise  on  Estoppel,  examines  these  California  decisions  with 
much  critical  acumen  and  coincides  with  the  opinion  of  Judge  Sawyer,  that 
the  doctrine  laid  down  by  the  majority  of  the  court  is  not  in  accordance  with 
either  the  earlier  or  the  later  cases.  He  says:  "  It  therefore  seems  to  be  a 
difficult  matter  to  sustain  the  California  cases  upon  the  authority  of  the  later 
decisions,  even  if  it  were  conceded,  that  the  earlier  ones  were  not  opposed  to 
the  doctrine,  which  is  not  conceded  notwithstanding  the  skillful  handling 
they  have  received  from  Mr.  Justice  Sanderson:**  Bigelow  on  Estoppel,  370. 
He  thinks  the  fact  that  in  such  cases  the  lessor  forbears  to  assert  his  claim 
against  the  lessee  by  reason  of  the  lease,  and  that  he  is  induced  by  the  lea- 
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•ee's  aooeptanoe  of  the  reUtioii  of  tenant  to  him  to  pnnae  a  diffeient  line  of 
conduct  from  what  he  would  otherwise  have  pursued,  furnishes  a  sufficient 
foundation  for  the  estoppel. 

In  subsequent  California  decisions  it  is  held  that,  although  the  acceptance 
of  a  lease  under  such  circumstances  does  not  work  an  estoppel  of  itself,  still 
it  affords  prima  facie  evidence  against  the  lessee  and  compels  him  to  show 
sfiBrmatively  a  paramount  title  out  of  the  leaser:  Peralta  v.  Oinochio,  47 
CaL  4o9;  HaUoway  v.  GiUiiac,  Id.  474.  But  if  the  aooeptance  of  the  lease  is 
induced  by  fraud  or  imposition,  it  is  not  prima  /ctde  evidence  of  the  lessor's 
titie:  JahMon  v.  Cheby,  43  CaL  306. 

Duration  of  thb  Estofpil. — Ordinarily  the  estoppel  of  the  tenant  to  deny 
hiB  landlord's  title  continues  as  long  as  he  remains  in  possession,  even  after 
the  tezm,  if  there  is  no  disclaimer  or  attornment  to  another.  "A  tenant  in 
possession,  even  after  his  lease  has  expired,  cannot  deny  his  landlord's  title, 
without  either  surrendering  possession  to  him,  or  attorning,  or  at  least  giv- 
ing notice  to  his  landlord  that  he  shall  claim  under  another  and  a  valid  title: 
UHbovtrn  v.  Fogfj^  ante^  11;  Moth,  v.  Ooddard,  13  Met.  177;  Boston  v.  Bin- 
neff,  11  Pick.  8;  Zellert  v.  Eckert,  4  How.  295;"  per  Gray,  J.,  in  Miller  v. 
Lang,  99  Mass.  13.  It  was  held,  however,  in  a  recent  English  case  that  this 
doctrine  did  not  apply  where  one  in  possession  under  a  good  title  became 
tenant  and  paid  rent  to  another,  but  that  the  tenant  in  such  case  was  not 
estopped  to  deny  the  lessor's  title  after  the  term:  Accidental  Death  Ins,  Co. 
r.  Maxhemit,  10  Com.  Bench,  N.  S.  870.  And  it  would  certainly  seem  at 
first  view  to  be  reasonable  that  where  the  tenant  has  not  derived  his  posses- 
sion from  the  lessor,  but  being  in  possession  already,  has  accepted  the  pro- 
tection of  a  lease  during  a  definite  term,  he  should  be  estopped  only  during 
the  continuance  of  the  contract,  for  as  he  was  in  possession  before  the  lease 
his  remaining  in  possession  afterwards  cannot  be  said  to  flow  from  the  lease. 
Bat  if,  as  suggested  above,  the  acceptance  of  the  lease  is  an  abandonment  of 
the  original  possession,  and  if  fresh  possession  is  to  bo  regarded  as  having 
been  taken  under  the  lease,  all  the  consequences  would  ensue  which  would 
have  followed  if  the  lessee  had  been  actually  out  of  possession  at  the  time  of 
the  lease.  Under  this  view  {he  estoppel  would  run  to  the  end  of  the  poeses- 
non  as  in  ordinary  cases. 

It  is  probably  the  safer,  better,  and  more  consistent  doctrine  that  the 
acceptance  of  a  lease  fairly  and  xmderstandingly,  should  have  the  same  effect 
b  all  cases,  whether  the  lessee  is  in  or  out  of  possession  at  the  time.  The 
protection  furnished  to  the  tenant  in  cases  of  fraud,  imposition,  mistake,  or 
undue  advantage,  seems  to  be  sufficient  for  all  practical  purposes.  If  one 
in  possession,  will  freely,  and  with  a  full  knowledge  of  his  rights,  become 
tenant  to  a  stranger,  he  ought  to  abide  by  the  consequences  of  his  folly. 

Presumption  of  AccEPTAycK. — The  doctrine  laid  down  in  this  case,  that 
where  a  lease  or  conA'eyance  is  delivered,  which  is  beneficial  to  the  lessee  or 
grantee,  its  acceptance  will  be  presumed  until  the  contrary  is  shown,  is  ap- 
proved and  applied  in  Stewart  v.  Spenser,  1  Curt.  157;  Thome  v.  San  Fran- 
djKo,  4  CaL  127;  and  Merrills  v.  Sw\ft,  18  Conn.  257. 

That  Surrender  and  Ocster  will  Bk  Presumed  from  a  long  contin- 
ued adverse  holding,  where  the  party  originally  went  into  possession  by 
consent,  or  under  a  claim  not  hostile  to  the  true  owner,  was  held  again  in 
Hai^ord  v.  Fitcli,  41  Conn.  48C,  where  the  doctrine  of  the  principal  case  on 
this  point  was  fully  approved.  In  that  case  it  appeared  that  a  husband  and 
wife  made  a  mortgage  of  the  wife's  land,  and  then  removed  from  the  state 
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•nd  nudad  elsewhere  until  the  hatband's  death.  Ttnmediatsly  afior  tbs 
execution  of  the  mortga^  a  creditor  of  the  hoshand  levied  npon  his  eetste 
by  the  curtesy  in  the  Und,  and  had  it  set  off  to  him  in  satisfaction  of  his 
debt.  He  then  bought  in  the  mortgagee's  interest  in  the  land,  and  after- 
wards oonreyed  to  another,  being  in  possession  at  the  tima  On  the  wife'a 
filing  a  bill  to  redeem  many  yean  afterwards^  it  was  held,  on  the  anthoritj  <d 
the  principal  case,  that  from  the  great  length  of  time  of  the  advene  poeses 
sion,  it  would  be  presumed  that  the  creditor  had,  when  he  bought  the  mort- 
gage, surrendered  his  possession  under  the  ezecutiont  and  taken  a  new 
session  under  the  mortgage^  so  as  to  bar  the  ri^t  of  reden^timi. 


Stouqhton  V.  Pasco. 

[C  Oomr.  44S.] 

MoBTaAOS  A8  NoTiCB  OF  IvcuxBRAKCB.— To  be  Tslid  agsinst  atrangen,  a 
mortgage  must  give  reasonable  notice  of  the  incumbrance,  but  the  con- 
dition need  not  be  so  certain  as  to  preclude  the  necessity  of  extraneoua 
inquiry;  it  is  sufficient  if  enon^  is  stated  to  enable  one,  by  ordinary 
prudence  and  diligence,  to  ascertain  the  extent  of  such  incumbrance. 

Idbk. — ^Where  one  of  two  joint  trustees  of  the  property  of  a  deceased  per^ 
son  for  the  benefit  of  legatees,  executed  a  mortgage  to  the  other  to  ren- 
der a  true  account  and  pay  over  and  deliver  to  the  mortgagee  all  moneys* 
notes  and  securities  of  the  estate  in  the  mortgagor's  hands,  such  mort- 
gage was  held  a  valid  incumbrance  to  the  amount  due,  which  was  found 
to  be  three  thousand  one  hundred  and  thirty-seven  doUazs,  as  against  a 
subsequent  mortgagee  with  actual  notice  of  an  adjustment  between  the 
mortgagor  and  first  mortgagee,  and  that  there  was  mora  than  two  thou* 
sand  eight  hundred  doUan  due. 

Bill  to  redeem  certain  mortgaged  premises.  The  facts  were: 
The  plaintiff  and  Jonathan  Pasco  were  trustees  for  the  benefit 
of  certain  legatees  of  the  effects  of  one  Heath,  deceased,  ac- 
cording to  his  last  will.  In  Febniaiy,  1812,  the  property 
inventoried  amounted  to  six  thousand  five  hundred  and  one 
doUars  and  twenty-eight  cents;  not  inventoried,  three  hundred 
and  two  dollars  and  fifty  cents.  On  February  8, 1823,  Jonathan 
Pasco  being  largely  indebted,  as  such  trustee,  to  the  plaintiff, 
executed  a  mortgage  of  the  premises  in  question,  in  this  suit, 
to  secure  said  indebtedness,  the  condition  of  which  was,  in 
substance,  that  the  said  Pasco  should  pay  over  to  the  plaintiff, 
Stoughton,  all  moneys  in  his  hands  belonging  to  Heath's  estate, 
and  deliver  to  him  all  notes  and  securities  of  the  estate  in  his 
hands,  and  that  the  said  Pasco  should,  within  twenty  days, 
render  a  true  account  of  all  moneys  and  securities  belonging  to 
the  estate,  and  also  pay  a  certain  note  of  two  hundred  and  ten 
dollars  due  to  the  plaintiff.    The  court  found  that  the  amount 
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due  from  Pasco  to  the  plaintiff,  which  aaid  mortgage  was  in* 
tended  to  seoure,  was  three  thousand  one  hundred  and  thirty- 
seTen  dollars  and  eighty-five  cents,  in  addition  to  the  note 
mentioned.  On  the  eighth  and  twenty-second  of  February, 
1823,  after  a  computation  between  the  said  Jonathan  Pasco  and 
the  plaintiff  ascertaining  the  amount  due,  the  said  Jonathan 
executed  two  mortgages  of  the  same  premises  to  Ashna  Pasco, 
the  said  Ashna  having  been  informed  by  Jonathan  before  the 
mortgages  were  executed,  of  the  above-mentioned  computation, 
and  that  the  amount  due  the  plaintiff  was  over  two  thousand 
eight  hundred  dollars.  Both  the  Pasoos  were  made  defendants. 
The  court  decreed  a  foreclosure  against  Jonathan,  but  denied 
relief  against  Ashna,  deeming  the  plaintiff's  mortgage  void  as 
to  him;  to  review  which  decree  the  plaintiff,  pursuant  to  statute, 
brought  the  record  to  this  court. 

Daggeti  and  T.  S,  Williams,  for  the  plaintiff,  cited  Pettibone  v. 
Grigwold,  4  Conn.  158  [10  Am.  Dec.  106];  and  Beekman  v.  FrosL 
18  Johns.  564  [9  Am.  Dec.  246]. 

N,  Smith  and  Scarborough,  for  the  defendants. 

H(WH£B,  C.  J.  The  general  question  in  this  case  is,  whether 
ihe  mortgage  made  by  Jonathan  Pasco  to  the  plaintiff  is  void 
with  respect  to  Ashna  Pasco,  a  subsequent  mortgagee,  except 
as  regards  a  small  debt  by  a  promissory  note« 

The  objection  made  on  the  defendant's  part,  to  the  granting 
of  the  prayer  of  the  plaintiff's  bill  is  founded  on  the  law  re- 
quiring the  recording  of  deeds.  It  is  insisted  that  the  policy 
of  the  recording  system  will  be  violated  by  giving  validity  to  a 
mortgage,  containing,  as  the  one  in  question  is  supposed  to  do, 
no  reasonable  certainty  in  the  description  of  the  debt  intended 
to  be  secured.  The  determination  of  this  court  in  Pettibone  v. 
Qriawold,  4  Conn.  158  [10  Am.  Dec.  1C6],  is  principally  relied 
on,  and  is  claimed  to  sustain  the  defendant's  objection. 

There  are  two  questions  embraced  in  the  present  case.  The 
first  is,  whether  the  demand  of  Stoughton  is  of  such  a  nature 
as  to  authorize  the  mortgage  security;  and  the  second  is, 
whether  it  is  described  with  such  reasonable  certainty  that  in 
respect  of  it  a  subsequent  mortgagee  is  legally  affected  with 
notice: 

1.  In  Peiiibone  v.  Griswold,  before  cited,  it  was  said  that  a 
mortgage  may  be  taken  "  for  existing  debts,  existing  liabilities, 
and  perhaps  for  debts  to  be  contracted  in  future."  The  court 
has  found  that  Jonathan  Pasco  was  justly  indebted  to  the 
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plaintiff,  as  trostee  on  Heath's  estate,  in  the  sum  of  tbiee 
thousand  one  hundred  and  thirtj-seyen  doUars  and  eighty-five 
cents;  and  that  this  sum  was  intended  to  be  secured  by  the 
mortgage  deed  to  Stoughton.  The  precise  sum  of  money  due 
to  the  plaintiff  had  not  been  ascertained  at  the  date  of  the 
mortgage,  and  hence  the  phraseology  of  the  condition,  that  if 
Jouathan  Pasco  should  pay  to  Stoughton  all  the  moneys,  and 
deliver  to  him  all  the  securities  for  money  in  his  hands  belong- 
ing to  Heath's  estate,  and  render  a  true  account,  the  deed 
should  be  void.  That  Jonathan  Pasco  was  imder  a  legal  obli- 
gation to  do  what  he  stipulated,  and  that,  as  to  him,  Stoughton 
had  a  just  demand,  to  the  extent  of  the  stipulation,  must  be 
implied  by  every  one  who  reads  the  above  condition.  It  would 
not  enter  into  the  imagination  of  any  one  that  the  mortgage 
was  for  a  sum  of  money  not  due;  and  that,  contrary  to  com- 
mon sense  and  universal  usage,  Pasco  had  made  a  pledge  of 
his  estate  to  secure  to  the  plaintiff  a  mere  gratuity.  But  this 
point  need  be  pursued  no  farther,  as  the  court,  in  the  decree 
passed,  considered  the  mortgage  valid  as  between  the  parties. 

2.  The  question  remains  whether  the  demand  of  the  plaintiff 
is  described  in  the  mortgage.^  with  such  reasonable  certainty  as 
from  the  record  to  affect  a  subsequent  mortgage  with  notice. 
Now  what  would  such  person  understand  from  reading  the 
aforesaid  condition  ?  On  the  principle  of  constructive  notice  oi 
the  record,  the  subsequent  mortgagee  must  be  supposed  to 
have  read  the  deed  with  its  condition;  and  hence  the  propriety 
of  the  proposed  question.  On  such  perusal  he  must  be  pre- 
sumed to  know  that  the  mortgage  was  for  a  debt,  in  some  man- 
ner resulting  from  the  trust  estate  in  the  mortgagor's  hands, 
due  to  the  co-trustee,  the  plaintiff;  that  the  precise  amount  at 
the  date  of  the  mortgage  was  not  ascertained;  that  it  embraced 
all  the  moneys  and  securities  of  Heath,  in  the  hands  of  Pasco; 
and  that  this  person  had  bound  himself  to  render  a  true  ac- 
count of  his  indebtedness.  In  addition  to  this,  let  it  be  remem- 
bered that  Ashna  Pasco,  previous  to  the  delivery  of  either  deed 
to  him,  had  information  from  his  mortgagor  that  the  account 
between  Jonathan  Pasco  and  Stoughton  had  been  adjusted,  and 
that  the  sum  now  claimed  as  a  debt  was  acknowledged  to  be 
due. 

That  the  condition  of  a  mortgage  deed  must  give  reasonable 
notice  of  the  incumbrance  on  the  land  mortgaged,  is  an  estab- 
lished principle.  This  is  the  undoubted  criterion  by  which,  in 
respect  of  third  persons,  the  validity  of  the  mortgage  is  to  be 
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tested.  What,  then,  is  reasonable  notice?  Is  it  requisite  that 
the  condition  should  be  so  completely  certain  in  every  particu- 
lar as  to  preclude  the  necessity  of  all  extraneous  inquiry?  Cer- 
tainly not.  It  was  adjudged  in  Pettibone  v.  Oriawold^  before 
cited,  that  a  mortgage  to  indemnify  a  surety  for  the  official 
good  conduct  of  another,  is  valid  uniyersally;  and  yet  the  event 
on  which  an  indebtedness  may  arise,  as  well  as  the  amount, 
are  utterly  unforeseen  and  contingent.  Without  a  specifica- 
tion of  either  of  these  facts,  there  exists  that  reasonable  notice, 
which,  in  favor  of  those  who  are  not  parties  to  the  mortgage, 
the  law  demands.  The  object  of  the  recording  law  is  to  pre- 
vent fraud  on  purchasers  and  creditors;  and  such  facts  must 
be  reasonably  notified  as  are  sufficient  for  this  purpose;  but  as 
has  been  shown,  notice,  perfect  and  complete,  vnthout  any  in- 
quiiy  dehors  the  record,  is  not  required. 

One  head  of  presumptive  notice  is  this:  that  the  law  imputes 
to  the  purchaser  the  knowledge  of  n  fact,  of  which  the  exercise 
of  common  prudence  and  ordinary  diligence  must  have  apprised 
him.  Hence  it  has  become  a  principle  in  a  court  of  equity, 
that  the  notice  which  presents  a  certain  object  concerning 
which  successful  inquiries,  without  unreasonable  inconvenience, 
may  be  made,  is  sufficient.  In  Peters  v.  Goodrich ^  3  Conn.  150, 
the  above  principle  was  recognized  and  applied.  Ourtis  exe- 
cuted a  mortgage  deed  to  Goodrich,  which  was  duly  recorded, 
with  condition  to  indemnify  him  against  a  promissory  note,  of 
which  the  latter  was  an  indorser.  To  foreclose  the  equity  of 
redemption,  a  bill  was  brought  by  Goodrich,  from  which  it  ap- 
peared that  the  mortgage  was  variant  from  the  note,  both  in 
respect  of  its  date  and  of  the  person  to  whom  it  was  payable. 
The  defendant  who  was  a  subsequent  mortgagee,  objected 
against  the  correction  of  these  mistakes,  upon  the  specific 
ground  that  the  description  in  the  mortgage  deed  must  be  pre- 
cisely adhered  to,  pursuant  to  the  supposed  policy  of  the  re- 
cording ^stem.  In  the  delivery  of  their  opinion,  the  court  ob- 
served that  *'  as  between  the  parties,  it  is  unquestionably  clear 
that  the  misconception  of  the  date  of  the  note,  and  of  the 
promisee,  admitted  of  correction,  on  the  common  principles 
applied  in  chancery  in  similar  cases;  and  the  second  mortgagee 
had  such  constructive  notice  of  the  fact  from  the  recorded  deed 
as  placed  him  in  no  better  condition  than  the  mortgagor. 
Whatever  is  sufficient  to  put  a  person  on  inquiry  is  considered 
in  equity  to  convey  notice;  for  the  law  imputes  to  a  person  the 
knowledge  of  a  fact,  of  which  the  exercise  of  common  prudence 
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and  ordinary  diligence  mast  have  apprised  him.  Had  the 
second  mortgagor  applied  to  Goodrich  for  information,  as  it 
was  his  intention  to  represent  the  facts  correctly,  relatiTe  to 
the  mistakes,  he  would  have  had  a  communication  of  all  the 
knowledge  he  now  possesses." 

The  same  principle  was  recognized  bj  the  court,  in  Petttbone 
v.  Cfriswold,  before  cited.  After  having  declared  it  to  be  the 
policy  of  our  law,  that  the  title  to  real  estate  should  be  regis- 
tered for  the  benefit  of  creditors  and  all  others  interested,  it 
was  observed  by  the  court:  "  That  it  is  the  object  of  this  law 
(the  act  requiring  deeds  to  be  recorded)  to  prevent  fraud,  and 
give  security  and  stability  to  title.  It  results,  unquestionably, 
that  the  condition  of  a  mortgage  deed  must  give  reasonable 
notice  of  the  incumbrances  on  the  land  mortgaged.  A  creditor 
is  not  obliged  by  law  to  make  inquiry  in  pais  concerning  the 
liens  on  the  property  of  his  debtor;  but  on  application  to  the 
record,  be  may  acquire  all  the  information,  which  his  interest 
demands;  at  least,  he  must  have  the  power  of  knowing  from  this 
source,  the  subject-matter  of  the  mortgage,  that  his  investiga- 
tion may  be  guided  by  something  which  will  terminate  in  a 
certain  result.  And,  what  is  not  of  less  importance,  the  incum- 
brance on  the  property  must  be  so  defined,  as  to  prevent  the 
substitution  of  everything,  which  a  fraudulent  grantor  may  de- 
vise, to  shield  himself  from  the  demands  of  his  creditors.*' 

In  the  argument  of  this  case,  it  has  been  supposed  that  the 
court,  in  Fettibone  v.  Orisux)ld,  had  required  perfect  and  com- 
plete certainty  in  the  condition  of  a  mortgage,  so  far  as  relates 
to  strangers  to  the  transaction ;  and  to  such  a  degree  as  to  pre- 
clude the  necessity  of  any  further  inquiry.  But  the  error  is 
most  obvious,  and  resulted  entirely  from  the  construction  of  a 
single  sentence  in  the  opinion  expressed,  disjoined  from  all 
other  parts  of  it,  as  if  it  had  been  declared  in  the  form  of  an 
axiom,  and  were  insulated  and  alone.  I  readily  admit  that  the 
paragraph  immediately  succeeding  the  rule  relative  to  notice, 
was  not  expressed  with  a  precision  that  defies  all  criticism.  In- 
stead of  the  expression  '*  concerning  the  liens,'*  more  correctly 
it  should  have  been  "  concerning  the  existence  of  liens."  It 
was  expected,  however,  to  receive  its  construction  as  being  the 
part  of  an  entire  subject,  each  sentence  contributing  something 
to  the  precise  development  of  the  court's  opinion,  in  pursuance 
of  the  maxim,  JEx  antecedentibus  et  consequentibuaJU  optima  inter- 
preiaiio.  More  especially  may  it  be  demanded  that  it  be  read 
with  this  qualification,  "  at  least,  he  must  have  the  power  of 
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knowing  from  this  souree,  namely,  from  the  condition  of  the 
deed,  the  subject-matter  of  the  mortgage,  that  his  inyestigation 
may  be  guided  by  something  which  will  terminate  in  a  certain 
result."  It  is  extremely  obvious  that  the  case  of  PeUibone  v. 
Chriswold  was  not  affected  by  the  preceding  principles,  and  this 
may  account  for  their  being  perhaps  more  loosely  expressed 
than  they  would  have  been,  had  a  close  application  of  them 
been  required.  The  mortgage  in  that  case  embraced  all  future 
notes  and  receipts,  without  the  designation  of  any,  and  supplied 
neither  information  nor  the  probable  means  of  successful  in- 
quiry, and  as  there  was  no  imaginable  check  on  the  substitution 
of  notes  and  receipts  at  pleasure,  and  without  limitation  of  time, 
the  policy  of  the  recording  system,  if  such  mortgage  were  valid, 
would  effectually  be  defeated.  A  condition  to  a  deed  made  to 
secure  all  future  supplies,  debts  and  liabilities,  would  not  be 
more  dangerously  lax  and  indefinite. 

The  piindple  contended  for  by  the  defendants  is  refuted  by 
the  case  of  Peters  y.  Cfoodrich ;  by  the  expressions  already  re- 
cited from  PeUibone  y.  Oriswold  ;  and  by  other  parts  of  the  same 
case.  The  latter  case  requires  that  the  record  should  contain 
sufficient  information  relative  to  the  subject-matter  of  a  mort- 
gage to  direct  the  inquirer  to  the  necessary  intelligence,  and  to 
prevent  a  debtor,  by  extreme  indefiniteness  and  generality,  from 
the  substitution  of  every  possible  demand  at  his,  pleasure.  "  I 
am  well  aware,"  said  the  judge,  when  delivering  the  opinion  of 
the  court,  **  that  absolute  certainty  is  not  to  be  expected  from 
an  examination  of  the  records  of  land  titles;  but  there  always 
maj  and  ought  to  be  a  certain  object,  after  which  suitable  in- 
quiries may  be  made.  A  mortgage  may  be  given  to  indemnify 
a  person  from  damages  arising  by  reason  of  his  having  become 
the  sarety  of  another,  in  the  office  of  sheriff  or  collector,  or  as 
administrator  on  an  estate.  In  all  these  cases,  an  inquiring 
creditor  cannot  know  from  the  record  the  precise  incumbrance; 
but  he  has  notice  of  certain  definite  facts  which  point  to,  and 
guide  him  in,  the  necessary  investigation  on  the  subject.  Cases 
of  this  description  must  not  be  confounded  with  conditions  to 
deeds,  which  neither  communicate  any  certain  information,  nor 
designate  any  track  in  pursuance  of  which  information  may  be 
obtained." 

In  the  transaction  of  business,  the  exigencies  of  it  not  un- 
frequently  require  that  the  conditions  of  mortgage  deeds  should 
be  as  uncertain  as  the  one  under  discussion;  and  such  mort- 
gages are  unquestionably  legal.     Both  private  justice  and  the 
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eonTenienoe  of  the  public  demand  that  tbej  should  be  consid- 
ered Talid.  The  case  of  mortgages  for  the  indemnity  of  sure- 
ties has  already  been  mentioned.  A  mortgage  to  seeore  an 
unliquidated  book  debt»  or  the  fidelity  of  a  factor  or  bailiff, 
whose  business  it  is  to  receive  money  and  pay  it  over,  ondoubt* 
ediy  would  be  good;  and  yet  there  is  nothing  certain  here  bat 
the  subject-matter  of  the  stipulation. 

What,  then,  is  the  fatal  uncertainty  existing  in  the  descrip- 
tion of  the  debt  and  obligation  of  Jonathan  Pasco?  The  sum 
of  the  indebtedness  was  not,  and  could  not  be  specified,  nor 
was  it  necessary  that  it  should  be,  but  the  subject-matter  of  the 
mortgage  was  expressly  stated.  The  subsequent  mortgagee 
had  notice  from  the  record  that  Jonathan  Pasco  was  indebted, 
and  that  he  was  accountable  to  the  plaintiJDT  for  all  the  moneys, 
and  securities  for  money,  of  Heath.  What  the  original  amount 
was,  the  inventoiy  of  Heath's  estate  would  inform  him,  and 
he  would  have  experienced  no  difficulty  in  ascertaining  the 
precise  sum  and  manner  of  Jonathan  Pasco's  iDdebtedneas. 
He  was  informed  by  the  mouth  of  his  mortgagor  that  a  settle- 
ment had  been  made  between  him  and  the  plaintiff,  and  that 
the  balance  due  surmounted  twenty-eight  hundred  dollars.  In- 
stead of  effectuating  the  policy  of  the  recording  system,  by  an 
invalidation  of  the  plaintiff's  mortgage,  the  court  would,  in  that 
event,  be  instrumental  in  the  perpetration  of  a  hardship  most 
inequitable.  The  free  use  and  disposal  of  a  person's  property, 
where  neither  law  nor  policy  forbids,  would  be  inhibited;  the 
exigencies  of  business  in  promotion  of  the  general  convenience, 
disregarded;  and  the  impracticable  principle,  in  all  cases,  that 
mortgage  conditions  must  contain  within  themselves,  not  rea- 
sonable certainty  only,  but  certainty  to  a  certain  intent  in  every 
particular,  adopted.  This  would  be  conformable  neither  to  cor- 
rect principles,  nor  to  our  own  adjudications. 

Petebs,  J. ,  was  of  opinion  that  this  case  was  not  distinguish- 
able in  principle  from  Pettibone  v.  Orisux>ld,  and  would,  there- 
fore, affirm  the  decree  of  the  superior  court. 

Bradyabd,  J.,  concurred  with  the  chief  justice. 

Bristol,  J.,  said  that  aside  from  the  case  of  Pettibone  y.  Oris 
vx)ld,  he  should  have  no  doubt  that  the  mortgage  in  question 
was  good,  but  that  case  had  produced  some*  hesitation  in  his 
mind,  and  he  was  inclined  to  think  that  the  present  case  must 
be  governed  by  it. 

Decree  reversed. 
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Sec  the  note  to  PeUibcne  v.  CfrUwold,  10  Am.  Dec.  106.  In  Ricketson  v. 
RkhardsoHy  19  CaL  330,  where  the  principal  case  was  cited  and  reHed  upon 
as  an  anthority,  it  was  held  that  literal  exactness  is  not  necessary  in  descrih. 
ing  the  indebtedness  secured  by  mortgage,  if  the  description  is  correct  as  far 
as  it  goes,  and  if  enough  is  said  to  direct  those  subsequently  dealing  with  the 
property  to  sources  of  accurate  and  fall  information. 


Pitkin  v.  Brainerd. 

C6  Oomi.  451.] 

LuBiUTT  07  OwFER  OF  Chartxred  VBSSXL.—The  general  owner  of  a 
▼essel  hired  by  another  for  a  particular  voyage  by  a  contract  of  charter- 
party,  stipulatiiAg  that  the  hirer  is  to  have  the  exclusive  possession  and 
management  of  the  vessel,  and  the  exclusive  profits  of  the  voyage,  ia  not 
liable  for  the  non-delivery  of  goods  shipped  for  such  voyage  after  the 
execution  of  the  charter-party. 

False  Colobs  Hbli>  Out  bt  thb  Owker  inducing  a  reasonable  belief  in 
the  shipper,  that  the  vessel  will  sail  on  the  owner's  account  and  under 
his  direction,  will  render  him  liable,  even  without  any  fraudulent  intent 
on  luspari. 

Pacts  Insufficient  to  Make  Owner  Liable. — Where  the  chartering  and 
surrender  of  control  and  possession  of  the  vessel  are  clearly  proved, 
although  the  custom-house  papers  showing  ownership  of  the  same  are  not 
changed,  it  will  not  be  sufficient  evidence  to  show  a  fraudulent  intent  on 
the  owner's  part^  or  to  warrant  a  reasonable  belief  that  he  is  interested  in 
the  voyage,  to  prove  that  he  was  introduced  by  the  charterer  to  certain 
merchants  as  owner,  and  did  not  disclaim  any  concern  in  the  voyage, 
but  made  inquiries  as  to  the  prospect  of  procuring  f rei^^t  from  said  mer- 
chants. 

Pabol  Evidsnce  Atfbctino  Charter-party. — ^In  an  action  by  a  shipper 
against  the  owner  of  a  chartered  vessel  for  non-delivery  of  the  goods, 
parol  evidence  is  not  admissible  to  prove  a  verbal  agreement  between 
the  charterer  and  owner  as  to  the  conduct  of  the  voyage,  different 
from  that  contained  in  the  charter-party,  such  agreement  appearing  to 
have  been  reduced  to  writing;  for  if  the  writing  referred  to  is  not  the 
charter-party  it  should  be  produced;  if  it  is  the  charter-party  it  cannot 
he  varied  by  paroL 

AcnoN  on  tho  case  for  the  non-delivery  of  goods  shipped  on 
a  schooner  belonf^g  to  the  defendants,  from  Middletown,  Con- 
necticut, to  Petersburgh,  Virginia. 

The  defendants  proved  that  the  vessel  was  chartered  by 
Wagner,  the  master,  for  that  voyage  by  a  charter-party,  stipu- 
lating that  for  the  consideration  of  two  hundred  dollars  the 
owners  were  to  fit  her  for  sea,  but  that  Wagner  was  "  to  sail  at 
bis  own  expense,  exclusive  of  any  company  or  copartnership 
between  the  above-mentioned  parties  whatever."    TL  t^  dt^fend- 
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ants  ftdmitied  their  ownership  of  the  tomoI,  and  the  cobuxl- 
house  papers  on  board  during  the  voyage  showed  them  to  be 
owners,  bat  they  claimed  that  by  reason  of  said  charter-party 
they  were  not  concerned  in  said  voyage  or  liable  for  any  ship- 
ments made  thereon. 

The  plaintiffs  offered  the  deposition  of  Wagner,  the  master, 
which  was  admitted  against  the  defendants'  objection,  the  ma- 
terial portion  of  said  deposition  being  as  follows:  "  In  the  fall 
of  the  year  1820,  the  owners  of  the  sloop  Bising  Sun,  of  Chat- 
ham, agreed  with  me  that  I  should  take  the  vessel,  as  master, 
to  Norfolk  and  Petersbargh,  if  a  sufficient  freight  could  be  ob- 
tained for  those  places.     Accordingly,  I  went  to  Hartford  to 
obtain  a  freight  for   her,   and  found  encouragement  to  the 
amount  of  four  hundred  dollars  or  thereabouts.     The  owners 
then  proposed  that  I  should  allow  them  two  hundred  doUars 
for  their  part  of  the  freight,  leaving  me  to  man  and  victual  as 
usual,  and  also  to  pay  pilotage  and  lightage,  and  other  expenses 
at  my  own  risk  and  charge.    Knowing  about  the  amount  of 
freight  to  be  obtained,  I  agreed  they  should  receive  the  two 
hundred  dollars  and  I  would  receive  the  remainder  to  myself, 
and  made  a  writing  to  that  effect     I  consider  the  agreement  as 
an  arrangement  between  me  and  the  owners,  determining  the 
amount  of  freight  they  should  receive  to  make  them  satisfied, 
and  that  it  would  make  but  little  difference  with  me  in  the  re- 
sult.    The  agreement  was  supposed  to  be  known  only  to  our- 
selves; and  I  never  considered  it  as  affecting  the  interest  of  the 
shippers;  nor  did  I  ever  mention  it  to  them.     One  of  the  own- 
ers sailed  in  the  vessel  with  me,  and,  as  I  understood,  to  sell 
her  if  he  could,  or  to  calculate  for  further  employment  for 
her." 

The  plaintiff  also  proved  by  one  Morgan,  a  merchant  at  Hart- 
ford, and  owner  of  another  vessel,  that  Wagner  had  applied  to 
him  for  freight,  and  asked  him  to  advertise  the  vessel  at  Hart- 
ford for  freight,  which  was  not  done;  that  subsequently  Wag- 
ner came  to  him,  in  company  with  Silas  Bndnerd,  one  of  the 
defendants,  whom  he  introduced  as  one  of  the  owners  of  the 
sloop  Rising  Sun;  that  Brainerd  asked  him  what  the  proba- 
bility was  of  obtaining  his  freight  for  the  vessel;  that  the  wit- 
ness informed  him  that  the  plaintiff  had  some  freight  which 
Captain  Wagner  could  probably  have;  that  something  was 
again  said  about  advertising  the  vessel  for  freight  at  Hartford, 
but  whether  by  Wagner  or  Brainerd  the  witness  could  not  say; 
that  afterwards  he  did  advertise  for  freight  in  two  newspapers; 
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that  be,  witneee,  snbseqiienily  saw  the  plaintiff,  and  informed 
him  that  the  Rising  San  was  a  staunch  Tessel,  and  that  the 
plaintiff's  goods  could  go  in  her  as  well  as  in  witness's  own; 
that  the  plaintiff  accordingly  consented  that  the  witness  should 
ship  the  goods  in  that  vessel,  in  Wagner's  charge;  that  he 
shipped  them  on  hoard  accordingly;  and  that  he,  witness,  knew 
from  Wagner  that  the  defendants  owned  the  vessel.  The  bill 
of  lading  was  in  the  usual  form,  and  signed  by  Wagner,  as 
master. 

The  defendants  proved  by  one  Erastus  Brainerd  that  Wag- 
ner had  never  been  in  the  defendants' service;  that  said  vessel  had 
never  been  employed  before  in  carrying  freight;  that  he,  the  wit- 
ness, wrote  the  agreement,  or  charter-party,  executed  between 
the  parties,  and  that  it  was  in  accordance  with  the  verbal  agree- 
ment between  them;  that  the  defendants  repaired  the  vessel, 
but  that  Wagnet  took  entire  charge  of  the  voyage,  received  the 
freight,  employed  the  hands,  etc.,  and  that  the  defendants 
had  no  agency  in  getting  her  to  sea;  that  Silas  Brainerd  did 
not  go  to  Hartford,  at  the  time  spoken  of  by  the  witness,  Mor- 
gan, in  company  with  Wagner,  but  by  a  different  road,  and  on 
other  basiness.  The  defendants  also  proved  that  one  of  the 
owners  did  sail  in  the  vessel,  as  testified  by  Wagner,  but  that 
he  went  as  a  hand,  and  was  paid  as  such  in  common  with  the 
other  hands  by  Wagner.  There  was  some  other  evidence  not 
material  to  notice. 

It  was  admitted  that  plaintiff's  goods  were  not  delivered,  and 
no  excuse  for  non-deliveiy  was  proved.  Verdict  for  the  plaint- 
iff. The  judge,  not  being  satisfied  therewith,  returned  the 
jury  to  a  second  and  third  consideration,  but  they  adhered  to 
their  verdict.  Motion  for  a  new  trial,  on  the  ground  that 
Wagner's  deposition  was  improperly  admitted,  and  that  the 
Terdict  was  against  evidence. 

Daggett  and  Stanley,  for  the  motion,  cited  HdUelt  v.  Columbia 
Ins,  Co.,  8  Johns.  272,  276;  Mclnfyre  v.  Bourne,  1  Id.  238;  James 
T.  c/ones,  3  Esp.  27;  S.  C.  Abbott,  23,  24;  Grade  v.  Palmer,  8 
Wheat.  632;  Fraaer  v.  Marsk,  13  East,  238;  Christ  v.  Lewis, 
6  Serg.  &  Lowb.  (Eng.  C.  L.)  186. 

N,  Smith  and  T.  S,  WiUiams,  contra,  cited  Anon.  1  Wils.  22; 
Ashley  v.  Ashley,  2  Str.  1142;  Smith  v.  Farkhurst,  And.  315, 
826;  S.  C.  2  Str.  1105;  Palmer  v.  Eyde,  4  Conn.  426;  Bich  v. 
Coe,  Cowp.  636;  Starr  v.  Knox,  2  Oonn.  229;  230;  WUliams  v. 
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KeUey,  Id.  218,  220  n;  Parish  y.  Crawford,  AbboU,  25,  2t 
(Story's  ed.).  PhU.  Ey.  95. 

Bbistol,  J.  The  plaintiff's  churn  is  foimded  npon  the  geneiml 
liability  of  the  ship-owDera  to  respond  in  damages  for  the  bob- 
deliveiy  of  goods,  which  the  master  engaged  to  transport,  and 
if  no  sufficient  reason  exists  for  exempting  the  defendants  front 
this  liability,  under  the  circumstances  of  the  present  case,  the 
verdict  ought  not  to  be  disturbed. 

But  it  appears  that  the  defendants,  who  were  the  general 
owners,  by  a  contract  of  charter-party  entered  into  previous  to 
any  contract  madevnth  the  plaintiff  for  the  transportation  of 
his  goods,  had  let  the  vessel  to  Jacob  Wagner  for  the  voyage  in 
question;  and  that  the  defendants,  by  that  contract,  were  to 
have  no  concern,  either  in  navigating  the  vessel^  or  in  the  profits 
of  the  voyage.  In  pursuance  of  this  contract  of  charter-party, 
the  vessel  was  taken  possession  of  by  Wagner,  and  the  defend- 
ants had  no  concern  in  the  voyage.  The  charterer  of  the 
vessel,  according  to  the  uniform  language  of  writers  upon  mer- 
cantile law,  became  owner  pro  hoc  vice  ;  and  the  general  owners 
ceased  to  have  auy  control  or  authority  over  the  vessel,  during 
the  period  of  the  charter-party.  If  they  are  liable  to  the 
plaintiffs  at  all,  such  liability  caunot  be  founded,  either  on  the 
benefit  which  the  defendants  might  derive  from  transporting 
the  goods  safely,  or  from  any  authority  they  possessed  over  the 
master  and  crew.  It  was  immaterial  to  the  defendants,  whether 
Wagner  obtained  more  freight  or  less;  for  the  price  which  the 
defendants  were  to  receive  for  the  hire  of  the  vessel,  would  be 
neither  increased  nor  diminished  by  the  amount  of  freight;  but 
depended  entir  ly  on  the  contract  with  Wagner. 

It  may  be  useful  to  review  some  of  the  leading  authorities  on 
this  subject.  In  the  case  of  Parish  v.  Crawford,  2  Str.  1251; 
Abbott  on  Ship.  22  (or  25  of  Story's  ed.),  the  defendant,  who 
was  general  owner,  had  let  the  vessel  to  Fletcher  for  the  voyage, 
who  was  to  have  the  freight  of  goods;  but  Crawford  was  to  have 
the  freight  of  passengers,  and  he  appointed  the  master,  and 
covenanted  for  his  good  behavior.  For  the  non-delivery  of 
certain  moidores  shipped  by  Parish,  the  action  was  brought 
against  Crawford;  and  the  question  was  whether  he  was  liable, 
or  the  shipper  must  look  to  Fletcher  and  the  captain.  The 
court  decided,  under  the  circumstances  of  this  case,  that  Craw- 
ford was  liable,  and  this  opinion  is  not  opposed  to  that  now 
pronounced  in  this  case.     The  opinion  delivered  by  Chief  Jus- 
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tioe  Ijee,  shows  the  grounds  on  which  owners  are  held  liable, 
and  impliedly  admits,  that  had  the  circumstances  of  the  case 
been  like  this,  the  owner  would  not  have  been  responsible. 
"The  true  consideration,"  says  the  judge,  ''is  whether,  by 
anything  done,  Crawford,  in  chartering  it  to  Fletcher,  has  dis- 
charged himself  from  liability  as  owner.  Crawford,"  contin- 
nee  he,  "  considers  himself  as  govemor  of  the  ship,  and  so 
coTenants  for  the  government  of  it,  during  the  voyage;  and  the 
ship  was  navigated  by  his  master.  Upon  what  foundation, 
then,  is  an  owner  chargeable,  but  upon  these  two  considera- 
tions: First.  The  benefit  arising  from  the  ship,  which  is  the 
equitable  motive;  Second.  The  having  of  the  direction  of  the 
persons  who  navigate  it?  And  it  is  upon  these  two  things, 
taken  together,  that  the  implied  contract  arises." 

Neither  of  these  reasons  is  applicable  to  the  case  under  con* 
sideration.  The  defendants  are  not  benefited  by  the  freight 
which  Pitkin  engaged  to  pay  Wagner;  for  the  compensation 
to  the  defendants  for  the  use  of  the  vessel,  was  not  dependent 
on  the  amount  of  freight  Wagner  might  obtain;  but  was 
equally  due,  whether  Wagner  obtained  a  full  freight  or  took 
the  vessel  in  ballast  to  Yiirginia.  Unlike  the  case  of  Parish  v. 
Crawford,  in  another  particular  very  material,  here  the  de- 
fendants neither  appointed  the  master  nor  employed  the  crew; 
and,  of  course,  had  no  authority  or  control  over  one  or  the 
other.  Neither  of  the  two  grounds  relied  on  in  the  above  cited 
case  for  making  the  owners  liable,  exists  in  the  present;  for 
here  is  no  benefit  to  the  defendants  arising  from  the  freight  of 
the  plaintiff's  goods;  nor  have  the  owners  any  direction  and 
control  of  those  who  navigated  the  vessel. 

It  is  true  that  in  the  case  last  referred  to,  it  is  observed  by 
the  chief  justice :  '*  That  although  Crawford  had  not  that  freight, 
which  merchants  pay  for  their  goods,  yet  as  he  has  the  benefit 
of  the  freight  in  general,  he  has  that  equitable  motive  which 
makes  him  liable."  It  is  probable  that  this  remark,  uncalled 
for  by  the  case  under  consideration,  may  have  led  to  those 
serious  doubts  which  have  sometimes  been  entertained  respect- 
ing the  decision  itself.  It  is  not  easy  to  comprehend  how  a 
ship-owner,  having  let  his  ship  for  a  certain  time,  or  a  certain 
voyage,  and  for  a  stipulated  price,  which  can  neither  be  in- 
creased or  diminished  by  the  quantity  of  freight,  or  any  other 
thing,  in  relation  to  the  transportation,  can  still  be  equitably 
interested  in  the  transportation  of  goods  taken  on  board  by  the 
charterer.     The  one  contract  being  perfect  and  independent  of 
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the  ottiior,  UiA  owhat  oan  b«¥e  no  motiTa  Miher  in  obtoiiring 
freiglii,  or  in  canjing  iba  goods  taken  on  freigliL  It  ia  worthy 
of  ramaik  that  the  papers  of  the  Teasel  oontinning  in  the  name 
of  Crawfozd,  was  deeoMd  of  sufficient  importance  to  he  even 
mentioned,  aa  one  of  the  grounds,  npon  which  owners  are  held 
reaponsihle  to  the  ahippos. 

In  the  caae  of  *FaUe^  ▼.  Wheeler ^  Cowp.  143,  and  other  cases, 
it  is  decided  that  a  deviation  made  by  the  master,  with  the 
knowledge  of  the  general  owner,  and  which,  therefore,  could 
not,  ftCflOTding  to  the  law  of  England,  be  banatiy  as  against 
him,  is  nsTertheleBs  an  act  of  barratrj  with  reference  to  a  third 
person,  who  had  hired  the  ship;  and  who  was,  therefore,  con- 
sideied  aa  owner  for  the  particular  voyage:  VaUpjo  v.  Wheder, 
Cowp.  143;  ChriaiiB  ▼.  Letois,  6  Serg.  A;  Lowb.  Abr.  186.  And 
on  the  contrary,  any  act  of  the  c^tain  ^vith  the  privity  of  the 
charterer  cannot  be  barratzy  in  reference  to  the  latter.  An 
attempt  has  been  made  to  distingnish  these  cases  from  those 
where  the  question  arises  respecting  the  liability  of  owners  for 
supplies  furnished  to  the  vessel,  or  for  goods  shipped,  and  not 
transported  agreeable  to  the  contract.  Without  fully  discuss- 
ing the  grounds  on  which  the  distinction  is  attempted  to  be 
maintained,  it  may  be  proper  to  remark  that  this  distinction  is 
totally  rejected  by  English  judges.  In  both  the  cases  of  sup- 
plies furnished  to  a  vessel  when  let  to  hire,  and  of  the  charterer 
failing  to  convey  goods  on  board  the  chartered  vessel,  agree- 
able  to  the  biU  of  lading,  the  general  owners  have  been  holden 
not  responsible. 

In  the  case  of  James  v.  Jone  ,  3  Esp.  27,  it  was  decided  that 
the  general  owners  were  not  liable  for  the  non-delivery  of  arti- 
cles shipped  on  board  a  vessel  which  was  let  to  charterers;  and 
in  the  case  of  Fraaer  v.  F^ench^  13  East,  288,  before  the  court 
of  king's  bench,  it  was  also  holden  that  the  registered  owners 
of  a  ship,  having  chartered  her  to  the  then  captain,  at  a  certain 
rent  for  a  number  of  voyages,  were  not  liable  for  supplies  fur- 
nished to  the  vessel  by  order  of  the  charterer.  The  register 
acts,  in  that  case,  as  the  custom-house  papers,  in  the  present, 
were  pressed  into  the  service  of  the  plaintiffs;  but  Lord  Ellen- 
borough  observed,  ''  That  the  register  acts  were  passed  divert 
iniuUu;  but  to  say  that  the  registered  owner,  who  divests  him- 
self, by  the  charter-party,  of  all  control  and  possession  of  the 
vessel  for  the  time  being,  in  favor  of  another  who  has  all  the 
use  and  benefit  of  it,  is  still  liable  for  stores  furnished  by  the 
order  of  the  captain,  would  be  pushing  the  effect  of  those  acts 


Jane,  1825.]  Pttkih  v.  Bbaikebd.  85 

much  too  far.  The  question  is,  whether  the  captain,  in  tins 
instance,  who  ordered  the  stores,  was,  or  was  not,  the  servant 
of  the  defendant,  who  is  sued  as  owner?  And  as  they  did  not 
stand,  at  the  time,  in  the  relation  of  master  and  owner  to  each 
other,  the  captain  was  not  the  defendant's  serrant,  and  there- 
fore the  defendant  is  not  liable  for  his  act." 

The  sapreme  court  of  the  United  States  has  also  adopted  the 
same  principles,  and  decided  that  where  the  owner  has  parted 
with  the  entire  eontrol  and  possession  of  the  yessel,  his  Habilitj 
BB  owner,  for  the  time  being,  also  ceases;  and  vessels  are  placed 
an  the  same  ground  in  respect  to  the  owner's  liability  as  other 
vehicles,  such  as  wagons  or  stages  used  for  the  transportation 
of  property.  These  cases,  though  not  of  binding  authority, 
are  to  be  treated  with  great  respect;  and  I  think  the  principles 
on  which  they  rest  are  as  just  and  sound  as  the  source  from 
which  they  proceed  is  respectable  and  enlightened. 

The  next  question  respects  the  admissibility  of  Wagner's  de« 
position.  This  was  admitted  at  the  circuit,  on  the  supposition 
that  it  conduced  to  show  that  the  written  agreement  between 
Wagner  and  the  defendants,  respecting  the  vessel,  was  in- 
tended merely  for  the  purpose  of  delusion,  and  that  a  parol 
agreement  was  entered  into  between  them  which  embraced  the 
written  contract,  notwithstanding  the  real  contract  between  the 
parties.  Upon  this  idea  it  was  decided,  that  third  parties  had 
a  right  to  prove  what  was  the  real  contract  between  the  parties, 
and  that  the  voyage  was  conducted  upon  the  principles  stated 
in  said  deposition,  and  not  in  pursuance  of  the  written  con- 
tract. But  upon  a  more  careful  examination  of  the  deposition, 
it  appears  that  the  argument  of  which  Wagner  speaks,  was  re- 
duced to  writing.  If  that  agreement  was  not  in  truth  the  char- 
ter-party produced  in  evidence  by  the  defendants,  but  another 
distinct  written  agreement  respecting  the  same  subject-matter, 
such  written  agreement  ought  to  be  produced,  and  the  contents 
of  it  cannot  1>e  proved  by  parol.  But  if  Wagner,  in  his  deposit 
tion,  refers  to  the  charter-party  read  in  evidence  by  the  de- 
fendants, as  appears  most  probable,  then  his  testimony  was  in- 
admissible, because  it  went  to  vary,  construe  or  explain  a 
written  instrument,  neither  of  which  ought  to  be  permitted  to 
be  done  by  parol  testimony. 

It  remains  to  inquire,  whether  the  verdict,  these  principles 
of  law  notirithstanding,  was  warranted  by  any  testimony  in  the 
ease;  or  rather,  whether  the  verdict  is  not  so  decidedly  against 
the  weight  of  testimony,  that  a  new  trial  ought  to  be  granted  f 
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No  doubt,  any  fake  colors  held  out  by  the  defendants  calcu- 
lated to  induce  a  belief  that  the  vessel  was  to  sail  on  their  ac- 
count, and  under  their  direction  and  control,  ought  to  maka 
the  defendants  liable  to  the  plaintiffs  for  the  property  shipped; 
and  I  am  not  certain  that  any  fraudulent  intention  on  their  part 
in  holding  out  such  colors,  is  necessary  to  be  proved  in  order 
to  make  them  liable,  provided  their  conduct  is  such  as  to  induce 
a  reasonable  belief  on  the  part  of  shippers  that  the  voyage  is 
undertaken  and  prosecuted  by  them.  But  in  the  present  case, 
the  court,  after  a  careful  examination  of  the  testimony  bearing 
on  this  point,  has  come  to  the  conclusion  that  the  facts  relied 
on  by  the  plaintiff,  are  not  such,  as  either  proceeded  from  any 
fraudulent  motive,  or  ought  to  have  induced  the  plaintiff  or  his 
agent  to  conclude  that  the  defendant  had  any  direct  concern  in 
the  voyage  to  Virginia. 

It  should  be  borne  in  mind  in  considering  this  point,  that  the 
custom-house  papers  which  were  on  board  this  vessel,  and 
which  showed  the  defendants  to  be  general  owners,  did  not 
prove  that  the  defendants  had  any  concern  in  this  particular 
voyage.  In  deciding  that  the  owner,  Avhen  he  lets  his  vessel  for 
hire  to  the  charterer,  and  surrenders  both  the  possession  of  the 
vessel  and  control  of  the  voyage,  is  not  liable  to  the  shipper  for 
property  shipped  on  freight;  the  court  has  decided  that  this  is  all 
which  the  owner  need  do  to  exempt  himself  from  liability  to 
the  shipper  of  goods.  To  say,  then,  that  because  the  custom- 
house papers  remain  unchanged,  and  because  from  them  the 
defendants  appear  as  general  owners,  that  is,  holding  themselves 
out  as  concerned  in  the  voyage  in  question,  would  be  in  effect 
saying,  that  though  the  owner  may  charter  the  vessel  and  di- 
vest himself  of  all  control  over  the  master  and  crew,  still  the 
manner  in  which  this  was  done  in  the  present  case,  and  must 
necebsorily  be  done  in  all  others,  would  render  the  owner  liable 
as  holding  out  false  colors  to  the  world.  Such  a  principle  of 
evidence  would  at  once  defeat  the  rule  of  law  which  we  have 
endeavored  to  establish,  and  which  we  consider  of  no  small  im- 
portance to  the  prosperity  of  commerce  and  the  security  of  ship- 
owners. 

It  can  hardly  be  pretended  that  the  introducing  Mr.  Brainerd 
to  Mr.  Morgan  as  one  of  the  owners  of  a  schooner,  is  a  fact  of 
any  serious  importance  in  the  case.  It  was  a  mere  act  of  civil- 
ity; and  it  could  hardly  be  expected,  that  because  he  was  intro- 
duced as  one  of  the  owners,  this  should  have  made  it  necessary 
for  Brainerd,  either  then  or  at  any  subsequent  time,  to  disclaim 
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any  concern  in  the  vojage.  His  being  an  owner  did  not  neces- 
aarily  imply  any  concern  in  the  voyage,  and  of  course,  it  was 
unnecessary,  if  not  improper,  to  disclaim  it. 

The  natural  inquiry  which  Brainerd  afterwards  made,  relative 
to  the  probability  of  obtaining  freight,  is  a  circum^ance  entitled 
to  little  weight.  It  was  an  inquiry  which  a  passenger,  one  of 
the  crew,  or  even  an  entire  stranger,  might  have  made,  without 
implying  that  the  person  making  the  inquiry  had  any  concern 
whatever  in  the  voyage,  and  it  wotild  be  a  most  alarming  con- 
sideration, if  such  an  inquiry,  without  anything  else,  should 
incur  the  heavy  responsibility  of  being  liable  to  every  shipper 
of  property.  Would  it  not  be  more  reasonable  if  the  shipper  of 
property  was  not  satisfied  with- the  responsibility  of  the  ( aptain, 
and  found  that  the  general  owners  took  no  part  either  in  navi- 
gating the  vessel,  or  procuring  freight,  that  he  should  satisfy 
himself,  by  inquiry  of  the  owner,  whether  the  voyage  was  really 
on  his  account,  or  whether  the  vessel  was  chartered  ?  And  if 
so,  who,  pro  hoc  vice,  was  the  owner? 

I  would  advise  that  a  new  trial  be  granted. 

HosMEB,  C.  J.,  and  Bbainard,  J.,  concurred. 

Peters,  J.,  concurred  with  respect  to  the  admissibility  of 
Wagner's  deposition,  but  dissented  with  respect  to  the  liability 
of  the  defendants. 

New  trial  to  be  granted. 


1.JABJ1JTY  OP  Owner  or  Hired  Vessel. — ^Tbe  doctrine  here  laid  down  that 
where  the  general  owner  of  a  vessel  has  let  it  to  another  for  a  particular 
rcyage;  the  cliarter- party  stipulating  that  the  hirer  is  to  have  entire  posses- 
sion and  control,  such  owner  is  not  responsible  for  the  carriage  of  freight 
shipped  for  that  \royage  unless  he  holds  himself  out  to  shippers  as  being  con- 
cerned in  the  voyage,  seems  to  be  based  on  satisfactory  grounds.  The  hirer 
becomes  the  owner  for  the  time  being  and  is  the  responsible  party :  3  Kent 
Com.  138;  1  Parsons  on  Shipping,  2S0.  Says  Harris,  J.,  in  Tuckerman  v. 
Brown,  17  Barb.  191:  "The  owner  of  a  vessel  is  never  made  liable  as  a 
carrier,  merely  by  virtue  of  his  ownership.  The  vessel  must,  also,  have  been 
in  Ids  employment,  so  as  to  make  him  a  party  to  the  contract  for  carriage. 
Thus,  if  the  owner  charter  his  vessel  to  another,  the  charterer  alone  is  liable. 
The  criterion  of  liability,  therefore,  is  not  ownership  but  employment.  The 
party  who  has  the  control  of  the  vessel,  and  in  whose  business  it  is  engaged, 
is  regarded  as  the  owner  pro  Itac  vice,  and  as  such  is  answerable  to  the 
freighter:  See  3  Kent,  138,  and  cases  there  cited.  Kor  is  it  material  to  the 
question  of  liability  whether  the  owner  of  the  vessel  receive  for  its  use  a 
stipulated  sum,  or  a  share  of  its  earnings.  In  either  case,  the  party  who  by 
contract  with  the  owner  is  entitled  to  the  possession,  command  and  naviga- 
tion of  the  ship,  and  not  the  owner,  is  liable  in  an  action  for  not  delivering 
foods.     CtUler  v.  Winsor,  6  Pick.  335,  cited  in  the  opinion  of  the  judge  who 
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triad  th«  otm,  is  to  this  effect  See,  alK>»  Thot^pmm  ▼.  HamOiom,  IS  Piek. 
424;  Taggard  ▼.  Lorimg,  16  Maaa.  336  [8  Am.  Dec.  140];  Sigmoids  t.  Toppan^ 
15  Id.  370  [8  Am.  Dec.  110];  Manter  v.  Holmeg,  10  Met  402." 

A  well-considered  esse  on  this  subject  is  Fini  KaiioiuU  Bami  of  Mar- 
quette  t.  Stewart,  26  Mich.  83,  where  it  wss  held  thst  the  hirer  of  a  iFcssgl  nn- 
dertsking,  by  the  charter-party,  to  msn  and  equip  her  at  his  own  eEKpenae  f  of 
certain  specified  voyages,  to  load  and  unload  and  pay  all  the  expenses  of  the 
voyages,  becomes  responsible  as  the  owner  pro  hae  vice,  and  is  liable  inateayd 
of  the  general  owner  for  the  carriage  of  freight,  etc.,  for  such  voymgea. 
Co<dey,  J.,  delivering  the  opinion  said:  "In  no  sense  was  defeodant  {tbm 
owner)  a  carrier  for  Ward  (the  charterer).     He  f  nxnished  a  vessel  for  a  speci- 
fied compensation,  which  he  was  entitled  to,  whether  anything  was  carried 
or  not;  and  Ward,  during  the  voyage,  had  the  exclusive  possession  and  nae, 
and  having  carried  his  own  cargo,  was  to  deliver  up  the  vessel  to  defendant 
after  the  cargo  had  been  discharged.    What  Ward  was  to  psy  wss  not  for 
cargo  carried,  but  for  vessel  hired;  it  was  oonsequently  not  freigfat  or  in  the 
nature  of  freight;  and  the  loss  of  the  vessel  did  not  affect  his  liability  to  pay. 
As  therefore  defendant  had  no  control  of  the  vessel,  or  of  its  master  or  crew, 
end  was  only  concerned  in  the  compensation  agreed  upon,  and  in  ^e  safe 
return  of  his  vessel  at  the  conclusion  of  the  return  voyage,  the  oondnsiQD 
would  seem  inevitable  that  his  rights  and  obligations  as  owner  were^  pro  hae 
9ice,  superseded.    This  oondusioii  is  supported  by  the  anthoritiea.    In  Paritk 
V.  Cratqfordf  2  Str.  1251,  the  foundation  of  an  owner's  liability  is  said  to  be 
*upon  these  two  considerations:  1.  The  benefit  arising  from  the  ship,  which 
is  the  equitable  motive;  2.  The  having  of  the  direction  of  the  penons  who 
navigate  it.     And  it  is  upon  these  two  things,  taken  together,  that  the  im- 
pUed  contact  arises.' 

"In  VaWjo  v.  WheeUr,  1  Cowp.  143,  a  deviation  by  the  master,  with  the 
knowledge  of  the  general  owner,  was  held  barratry  with  reference  to  a  third 
person  who  had  hired  the  ship,  and  who  consequently  was  considered  owner 
for  the  particular  voyage.  The  same  doctrine  was  recognised  in  Taggetrd  v. 
Loring,  16  Mass.  336  [8  Am.  Dec.  140].  In  Reynolds  v.  Toppan,  15  Id.  370 
[8  Am.  Dec.  110],  'it  is  said  that  to  render  a  general  owner  liable  for  the  con- 
tracts of  the  master,  it  is  not  enough  to  prove  that  the  vessel  was  owned  by 
the  defendant;  it  must  appear  also  that  she  was  in  his  employment  It 
must  likewise  be  proved  that  the  master  was  appointed  by  the  owner,  and 
acted  within  the  scope  of  his  authority;  for  no  one  is  answerable  for  the  un- 
authorized acts  and  doings  of  another.*  It  was  therefore  held  in  that  case 
that  one  who  had  hired  the  vessel,  and  himself  employed  and  paid  the  mar- 
iners, and  the  expenses  of  navigating  the  vessel,  was  to  be  deemed  owner, 
pro  hae  vice,  though  the  compensation  to  the  general  owner  was  to  be  a  cer- 
tain proportion  of  the  earnings.  The  question  was  considered  in  Mclntgre  v. 
Bourne,  1  Johns.  239,  in  which  the  correct  doctrine  is  stated  by  Mr.  Justioe 
Thompeon,  as  follows:  'I  apprehend  the  distinction  to  be,  that  where,  by  the 
terms  of  the  charter,  the  ship-owner  appoints  the  m'aster  and  mariners,  and 
retains  the  management  and  control  of  the  vessel,  the  charter  is  rather  to  be 
considered  a  covenant  to  carry  goods;  but  where  the  whole  management  is 
given  over  to  the  freighter,  it  is  more  properly  a  hiring  of  the  vessel  for  the 
voyage,  and  in  such  case  the  hirer  would  be  deemed  owner  pro  hoc  vice.* 
And  this  distinction  is  also  taken  and  enforced  in  the  carefully  considered 
case  oi  PHkiii  \,  Brainenl,  5  Conn.  451,  and  in  many  other  cases:  See  Botuton 
V.  DarliTiQ,  16  Me.  413;  Cutler  v.  WiMor,  6  Pick.  335;  McaUer  v.  Bolmes^  10 
Met.  402;  Oracie  v.  PeUmer,  8  Wheat.  605;  ffaUeU  v.  CobuMan  InM,  Co.,  8 
Johns.  272;  Clarhton  v.  Edes,  4  Cow.  478." 


June,  1825.]  PnxiN  v.  Bbainebd.  89 


Ai  a  dedoctim  fron  these  prisciplet  it  was  held  in  that  oaae,  lint  Net- 
Bank  of  Marquette  ▼.  Stewart,  that  where  the  veHel  was  east  ashore 
dnring  the  voyage  and  the  master,  in  order  to  keep  the  men  to  their  dntj  in 
saving  what  they  ooold  from  the  wreck,  borrowed  money  to  pay  them  and  to 
return  them  to  their  homes,  the  general  owner  was  not  liable  for  snch  loan 
onless  he  gave  the  master  express  aathority  to  borrow  the  money,  and  that 
the  owner's  subsequently  undertaking  to  abandon  the  wreck  to  the  under- 
writers would  not  amount  to  a  ratification  of  the  master's  act  in  effecting 
the  loan. 

The  distinetioiL  between  the  cases  where  the  owner  is  to  be  regarded  as 
liable  after  chartering  his  vessel  to  another,  and  those  where  he  is  not,  is 
very  accurately  stated  by  Mr.  Justice  Field  in  Leary  v.  United  States,  14 
W^L  607:  "There  is  no  doubt  that  under  some  forms  of  a  oharter-party  the 
charterer  becomes  the  owner  of  the  vessel  chartered  for  the  voyage  or  service 
stipaiated,  aad  consequently  beoomes  subject  to  the  duties  end  responsibili- 
tiea  of  ownershipL  Whether  in  any  particular  case  such  result  follows  must 
depend  upon  the  terms  of  the  charter-party  considered  in  connection  with 
the  nature  of  the  service  rendered.  The  question  as  to  the  character  in  which 
the  charterer  is  to  be  treated  is,  in  all  cases,  one  of  construction.  If  the 
charter-party  let  the  entire  vessel  to  the  charterer  with  a  transfer  to  him  of 
its  command  and  possession,  and  consequent  control  over  its  navigation,  he 
will  generally  be  considered  as  owner  for  the  voyage  or  service  stipulated. 
But,  on  the  other  hand,  if  the  charter-party  let  only  the  use  of  the  vessel, 
the  owner  at  the  same  time  retaining  its  command  and  possession,  snd  oon« 
fcrol  over  its  navigation,  the  charterer  is  regarded  as  a  mere  ooutractor  for  a 
designated  service,  aad  the  duties  and  responsibilities  of  the  owner  are  not 
changed.  In  the  first  case  the  charter-party  is  acontract  for  the  lease  of  the 
vessel;  in  the  other  it  is  a  contract  for  a  special  serrioe  to  be  rendered  by  the 
owner  of  the  veeseL  In  examining  the  adjudged  cases  on  this  subject,  we 
find  some  differences  of  opinion,  especially  in  the  earlier  cases,  as  to  the  effect 
to  be  given  to  certain  technical  terms  used  in  the  charter-party,  in  determin- 
ing whether  the  instrument  parts  with  the  entire  possession  and  control  of 
the  vessel,  but  no  difference  as  to  the  rule  of  law  applicable  when  the  con- 
struction is  settled.  All  the  cases  agree  that  entire  command  and  possession 
of  the  vessel,  and  consequent  control  over  its  navigation,  must  be  surrendered 
to  the  charterer  before  he  can  be  held  as  special  owner  for  the  voyage  or  other 
service  mentioned.  The  return  by  the  general  owner  of  such  command,  pos- 
session, and  control,  is  incompatible  with  the  existence  at  the  same  time  of 
such  special  ownership  in  the  charterer:  Christie  v.  Lewis,  2  Brod.  k  Bing. 
410,  4ii;  Mareardier  v.  Chesapeake  Insurance  Co,,  8  Cranoh,  39,  49;  Seheoner 
Volunteer  and  Cargo,  1  Sumn.  551,  556;  Drinkwater  v.  Freight  and  Cargo  of 
Brig  Spartan,  Ware^  149,  154;  Donahoe  v.  KetteU,  1  Cli£  135;  Holt  on 
Shipping.  4^-471.*' 

It  WM  there  held,  in  aooordanoe  with  this  pnueiple;,  that  where  a  vessel 
was  chartered  to  the  government,  the  charter-party  stipulating  that  the 
whole  vessel,  with  the  exception  of  room  necessary  for  the  crew,  etc.,  should 
be  at  the  sole  use  and  disposal  of  the  government;  that  no  goods  should  be 
taken  on  bossd  except  from  the  govenunent  or  its  agent,  on  pain  of  forfeiture 
of  moneys  due  on  the  charter,  and  that  the  owners  would  receive  on  board 
all  such  goods  and  merchandise  as  the  government  might  think  proper,  the 
command  and  control  of  the  vessel  were  retained  by  the  owners.  *'The 
sfeipiilatiooa^'*  saya  Jadgs  Field,  ''here  designated  on  the  part  of  the  owners 
iaaply  the  poasaaBon  aad  command  of  the  vessel  by  them,  and  would  be  in- 
consistent with  such  possession  and  command  by  the  government." 
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TbftI  the  owner's  liability  depencle  npon  the  £act  u  to  whether  he  hiui  oi 
not  the  po— eetion  and  command  of  the  venel  is  held  alao  in  Campbeli  v.  Sice, 
8  N.  T.  490.  In  order  to  exempt  himself  from  the  ordinary  responsibility 
incident  to  ownership^  he  most  surrender  to  the  charterer  the  complete  pos- 
session, oommand  and  management  of  the  vessel:  Siuiw  v.  United  States,  d5 
U.  S.  255.  The  mere  fact  of  ownership  is  prima /aeie  evidence  that  the  ves- 
sel is  under  the  owner's  control,  and  that  the  master  is  his  agent:  Uramn  v. 
FletcheTf  1  Gray,  125.  Courts  of  justice  are  not  inclined  to  hold  a  charter- 
party  to  be  a  demise  of  the  ship,  even  though  it  may  contain  express  words  of 
gi-ant,  unless  its  whole  tenor  clearly  caUs  for  that  construction.  They  pre- 
fer to  regard  it  as  a  contract  of  affreightment:  BieharcUony.  Wlntor,  3  Clifil 
3d5.  It  must  appear  to  have  been  the  intention  of  the  parties  that  the  char- 
terer should  have  exclusive  possession  and  control  in  order  to  exempt  the 
owner  from  liability:  Id.;  Robinmm  v.  CldUauUn^  69  K.  Y.  525. 

Other  cases  supporting  the  doctrine  of  the  prindpsl  case  are:  Baker  ▼. 
Hudana,  5  Gzay,  196;  ^irj^  v.  Hail,  121  Maaa.  278;  WUkmrnm  t.  Da/eres^ 
27  La.  Ann.  379. 


Mills  v.  Goodsell. 

[6  Ooni.  475.1 

OiiiCBB  PiTRCHASiNO  AT  EzBCUTioy  Salb.— An  officer  selling  property  on 
execution  cannot  himself  become  the  purchaser,  without  the  consent  of 
the  debtor  and  creditor,  and,  such  purchase  being  against  public  policy, 
the  fairness  or  unfairness  of  the  transaction  cannot  be  inquired  into. 

OmcEii  NOT  Liable  for  Dkficibnct. — An  officer  acting  with  discretion 
and  good  faith  in  taking  and  selling  property  on  execution,  is  not  liable 
for  any  deficiency  of  the  proceeds. 

AcnoN  of  trespass  for  a  horse.  The  plaintiff  claimed  the  prop- 
erty as  purchaser  of  the  same  at  a  sale  made  by  him  as  deputy 
sheriff  on  an  execution  against  one  Wilson.  The  defendant 
claimed  as  a  prior  bona  fide  purchaser  from  Wilson.  The 
plaintiff  offered  evidence  to  prove  that  he  exposed  the  property 
for  sale  at  auction  under  the  execution;  that  he  was  the  highest 
bidder;  that  the  defendant  in  the  execution  requested  him  to 
be  *a  bidder;  that  the  attorney  for  the  plaintiff  in  execution 
after  the  sale  approved  the  plaintiff's  acts  in  relation  thereto, 
and  received  the  proceeds;  but  it  was  admitted  that  the  plaintiff 
in  execution  had  no  knowledge  of  the  acts  done  by  the  plaintiff 
with  said  execution,  and  never  directed  or  approved  them.  The 
defendant,  objecting  to  the  evidence  offered  by  the  plaintiff,  it 
was  rejected  by  the  court.  Verdict  for  the  defendant;  and  a 
motion  for  a  new  trial  on  account  of  the  rejection  of  said 
evidence. 

Bacon,  for  the  motion,  cited  Clerk  v.  WiiherSy  6  Mod.  292; 
SmaUoamb  v.  Bvjckingham,  Com.  36;  Payne  v.  Drewe^  4  East, 
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54^;  1  Swift's  Dig.  497  a;  Benjamin  y.  Moore,  3  Conn.  529, 
OiMmpbeU  v.  WaUcer,  5  Tes.  jun.  678. 

•/.  IF.  ffurUingion,  contra,  cited  HoU  v.  Holt,  Ch.  Cas.  190, 
^eeck  y.  Sandford,  3  Eq.  Cas.  Ab.  741;  Whelpdale  v.  Cook»on, 

1  Tes.  9;  S.  C.  1  Ves.  jun.  682;  6  Id.  628;   Fox  v.  Mackreth, 

2  Bro.  Ch.  400;  5  Ves.  jiin.  52.  and  9  Id.  247;  Ayliffe  v.  Murray, 
2  Atk.  59;  '  anderson  v.  Walker,  13  Ves.  jun.  600;  Ex  parte 
IxMcey,  6  Id.  625;  Ex  parte  Hughes,  Id.  617;  LUster  v.  Lister,  Id. 
631;  Coles  v.  Trecoihick,  9  Id.  234;  Ex  parte  BenneU,  10  Id.  386; 
HandaU  v.  Errington,  Id.  423;  lfor«e  y.  ^oi/aZ,  12  Id.  355;  Lou)- 
ther  y.  Ixmther,  13  Id.  95;  JbrA;  Building  Co.  y.  Mackenzie,  8 
Hro.  P.  C.  42;  Davoue  y.  Fanning,  2  Johns.  Ch.  252;  ikimru^ 
V.  Bryson,  3  Binn.  54;  Denton  y.  i^itnn^ston,  9  Johns.  99; 
Keighiley  y.  Sirc^i,  3  Campb.  521,  524. 

Bbainabd,  J.  The  question  is,  whether  a  sheriff  haying  an 
execution  to  collect,  leyies  it  on  personal  property,  and  has 
occasion  to  sell  that  property  at  the  post,  can  be  a  purchaser,  a 
seller  and  a  buyer,  without  the  knowledge  and  consent  of  both 
creditor  and  debtor?  I  think  he  cannot.  The  objection  is 
founded  in  moral  policy.  The  plaintiff,  as  sheriff,  was  at  the 
auction  the  agent  of  both  creditor  and  debtor;  and  an  agent 
cannot  bid  at  the  auction  of  property  which  he  is  authorized  to 
sell,  and  thereby  become  the  purchaser  of  it.  And  the  reason 
is  that  great  frauds  might  be  practiced  without  detection.  The 
law  takes  from  this  agent  the  power  of  being  dishonest,  by  re- 
moying  the  means  of  temptation. 

It  is  idle  to  inquire  into  the  fairness  or  unfairness  of  trans- 
actions of  this  character;  whether  the  sale,  under  all  circum- 
stances, was,  or  was  not,  the  best  that  could  haye  been  made. 
A  captain  of  a  yessel,  meeting  with  such  disasters  that  he  is 
compelled  to  abandon,  becomes  the  agent  of  the  concerned, 
whether  owners  or  underwriters,  and  if  obliged  to  sell  the  wreck 
as  master,  he  must  act  in  that  capacity,  and  cannot  become  a 
purchaser.  Neither  can  an  executor  or  administrator,  under  an 
order  from  a  court  of  probate  for  the  sale  of  the  estate  of  the 
deceased,  whom  he  represents,  be  a  purchaser  of  it. 

It  is  in  yain  to  urge  that  he  gaye  more  than  any  one  else 
would;  that  there  were  no  bidders.  The  law  cuts  up,  root  and 
branch,  the  power  to  purchase,  and  the  temptation  to  defraud. 
It  will  not  permit  an  inquiry  into  the  fairness  or  unfairness  of 
the  transaction. 

These  points  are  so  well  settled,  not  only  in  our  own  courts,  but 
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in  the  courts  of  oar  neighboring  states,  and  of  Great  Sritain* 
that  I  will  not  refer  to  authorities.  I  will  not  say  Hmt  in  tba 
case  of  Davtme  v.  Fanning^  2  Johns.  Gh.  252,  the  sabject  is  ablj 
discussed. 

As  to  the  responsibility  of  a  sheriff,  that  he  must  be  account- 
able for  the  supposed  or  estimated  Talue  of  the  property  when 
taken,  and  therefore  has  a  right  to  bid  and  purchase  to  pro- 
tect himself.  I  think  the  principle  unfounded.  He  must  ad 
with  discretion,  with  honesty,  and  in  all  good  faith;  and.  when 
he  does,  he  is  not  answerable  for  casualties,  or  the  knaTish 
combinations  of  others.  He  is  answerable  only  for  the  resoil 
of  the  law,  the  highest  bid.  Because  a  sheriff  may  be  ^^uilty 
of  fraud  or  negligence,  or  imprudence,  in  the  first  instance,  the 
law  will  not,  to  save  himself,  give  him  a  license  to  be  £^iiilty  of 
dishonesty  in  the  second.  I  am  of  opinion  that  the  testimonj 
offered  was  properly  rejected;  and,  therefore,  I  would  not  ad* 
vise  a  new  trial. 

HosicEB,  G.  J.,  and  Petjebs,  J.,  were  of  the  same  opinion. 
Bristol,  J.,  dissented. 
New  trial  not  to  be  granted. 
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Barkhamsted  v.  Case. 

[6  Com.  fisn.) 

Failukb  or  Title  to  Land  sold,  if  there  be  no  fraud  or  wananty,  funisliaa 
no  ground  for  equitable  rehef  against  a  contract  for  tbe  payment  of  tiie 
purchase-money. 

For  ▲  Total  Fraud  in  thx  Cohsiz»ratxov  of  a  nota  there  is  an  adequate 
remedy  by  a  defense  against  the  note  at  law. 

Bill  for  relief  against  a  certain  promissoiy  note  given  by  the 
plaintiff  to  the  treasarer  of  the  town  of  Barkhamsted  as  the 
purchase-money  of  a  certain  lot  of  land.  The  facts  were: 
The  lands  of  the  town  being  originally  held  by  the  pro- 
prietors in  common,  were  laid  out  in  divisions,  tiers  and  lots, 
in  1780,  and  divided  among  the  proprietors  in  severalty,  a  por- 
tion of  the  land  between  the  tiers  being  reserved  for  highways. 
In  1814  the  agents  of  the  town,  duly  authorized,  agreed  to  sel) 
to  the  plaintiff  a  part  of  the  land  so  reserved,  declaring  and  be- 
lieving that  they  had  power  to  oonvey  tiie  fee.    ^ey  aoeord- 
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ingly  execated  a  deed,  oon^eying  all  the  town's  interest  therein, 
coTenanting  that  neither  the  town  nor  any  of  the  inhabitants 
woold  claim  a  right  or  title  to  the  premises  or  any  part  thereof; 
and  took  from  the  plaintiff,  in  payment  for  said  land,  the  note 
in  question.  At  the  time  of  executing  the  deed  the  plaintiff, 
Oase,  was  in  possession  of  the  land  and  of  other  lands  adjoining. 
The  defendants  haying  instituted  proceedings  to  collect  said 
note,  this  hill  was  filed  for  relief.  The  court  below  decided 
that  the  town  had  no  title  to  the  land  and  that  the  note  was 
without  consideration,  and  accordingly  decreed  that  the  suit 
thereon  be  discontinued,  and  that  the  note  be  delivered  up  to 
the  plaintiff  to  be  cancelled.  To  reyerse  this  error,  the  defend- 
ants sued  out  a  writ  of  error  from  the  superior  court,  the  ques- 
tions arising  thereon  being  reserved  for  the  consideration  and 
advice  of  this  court. 

W,  G,  WUliams  and  J,  W,  Huntington,  for  the  plaintiffs  in 
error,  cited  Moore  v.  EUaworth,  3  Conn.  483;  Bliss  v.  Negus,  8 
Mass.  46,  50;  Frisbee  v.  Eoffnagle,  11  Johns.  50;  Oreenleaf  v. 
<Jook,  2  Wheat.  13;  BiU  v.  Gray,  1  Stark.  434;  Bumpus  v.  PUU- 
ner,  1  Johns.  Ch.  213;  Mead  v.  Johnson,  3  Conn.  592;  Chester- 
man  V.  Gardner,  5  Johns.  29;  2  Swift's  Dig.  41,  45,  46,  47,  60, 
93,  94, 100. 

F.  Miner  and  MUler,  for  the  defendant  in  error,  cited  Pe<ik  v. 
SmUh,  1  Conn.  124;  SlUes  y.  Curtis,  4  Day,  328;  Jackson  v. 
ffalhaway,  15  Johns.  447;  Bingham  v.  Bingham,  1  Yes.  126;  1 
Hadd.  Ch.  62;  Gillespie  v.  Moon,  2  Johns.  Ch.  585  [7  Am.  Dec. 
559];  2  Swift's  Dig.  92,  94,  100. 

HosMEB,  C.  J.  The  ground  on  which  the  decree  in  this  case 
was  rendered  by  the  county  court  undoubtedly  was  that  the 
promissory  note  executed  to  Barkhamsted  was  totally  without 
•consideration,  by  reason  of  the  non-existence  of  the  title  to  the 
land  sold;  and  therefore,  that  such  note  was  fraudulent  and 
void.  If  there  was  no  fraud,  and  no  covenant  to  secure  the 
title,  the  purchaser  has  no  remedy  for  his  money,  even  on  fail- 
ure of  title,  either  at  law  or  in  equity:  Abbott  v.  AUen,  2  Johns. 
€h.  519  [2  Am.  Dec.  554];  Chesterman  v.  Gardner,  5  Id.  29  [9 
Am.  Dec.  265];  2  Swift's  Dig.  45.  The  grantee  of  land,  if  he 
take  no  covenants,  and  there  be  no  fraud  in  the  sale,  has  as- 
sumed on  himself  the  risk  of  title;  and  any  security  given  by 
him  for  the  purchase-money,  is  on  a  legal  consideration.  The 
bill  of  the  plaintiff  before  the  county  court  charged  no  fraud, 
without  which  allegation  fraud  was  not  in  issue;  James  y.  Mc» 


91  Bettb  v.  Stabb.  [Gonn. 

Kemon^  6  Johns.  648,  569;  Oouvemeur  t.  Ebnendorf,  5  JToIuib. 
Ch.  79,  83;  and  from  the  facts  exhibited  in  the  finding  of  the 
court  the  entire  case  seems  to  have  been  that  Barkhamsted 
beliered  and  aflSrmed  that  they  had  titles  when  in  fact  they 
had  none;  and  Case,  confiding  in  the  same,  purchased  the  land 
in  question,  and  ga^e  in  payment  the  note  now  in  suit.  The 
maxim  of  caveat  emptor  peculiarly  applies  in  this  case.  The 
defendant  in  error  should  have  taken  proper  covenants  to  g^uar- 
anty  the  title.  In  a  matter  embracing  neither  fraud  nor  cove- 
nant, the  purchaser  acts  at  his  own  risk,  and  Yoluntarily  fore- 
goes any  remedy,  if  the  title  should  fail. 

In  all  events,  the  county  court  was  authorized  to  grant  the 
prayer  of  the  plaintiffs  bill,  in  the  manner  that  they  did,  only 
on  the  basis  of  total  fraud  in  the  consideration.  Now  if  such 
fraud  existed,  there  was  adequate  remedy  at  law,  by  defense 
against  the  note  in  suit.  The  point  is  too  dear  to  admit  of  a 
question;  and  was  expressly  decided  by  this  court  in  More  t. 
Elsworth,  3  Conn.  483. 

PxTEBs,  Brainaio)  and  Bbistol,  JJ.,  concurred. 

Judgment  to  be  reversed. 

That  Failurs  of  TnxB  to  land  purchased,  where  there  is  no  £raad,  and 
no  covenant  has  been  taken  to  secure  the  title,  will  not  be  a  ground  of  relief 
either  at  law  or  in  equity  against  payment  of  the  purchase  money;  See  the 
note  to  AbboU  v.  AlUtif  7  Am.  Dec.  558.  And  where  there  are  covenants 
the  purchaser  will  not  be  relieved,  except  in  cases  of  frand,  so  long  as  he 
remains  in  undisturbed  possession  of  the  land:  Id.  The  doctrine  of  the 
principal  case  on  this  subject  is  approved  in  Laughery  v.  McLean^  14  Ind. 
106;  JarMS  v.  Hays,  34  Id.  272;  Coleman  v.  Boioe,  6  Miss.  (5  How.)  460; 
HUl  V.  ButUr,  6  Ohio  St.  207;  PhilUpa  v.  City  qfHudstm,  81  N.  J.  L.  (2  Vr.) 
143;  McNew  v.  Walker,  3  Humph.  186;  HoMama  v.  Dompier,  28  Vt.  32. 
See  Cook  v.  Mix^  11  Conn.  486.  The  principal  case  is  also  frequently  relied 
on  as  authority  for  the  general  proposition  that  money  which  has  been  paid 
voluntarily  without  fraud  or  imposition,  and  with  full  knowledge  of  the 
facts,  cannot  be  recovered  back  because  no  consideration  was  reoeived  for  it: 
Cahaba  v.  BumeU,  34  Ala.  400;  Sheldon  v.  South  School  Ditiriet,  24  Conn. 
88;  Stephan  v.  DanieU,  27  Ohio  St.  527. 


Betts  V.  Starr, 

[5  COHH.  560.] 

A  FoBMXB  JuDCfMBNT  of  a  court  of  competent  jurisdiction  direotly  deciding 
the  right  now  in  controversy  between  the  same  parties  is  admissible  and 
conclusive  evidence,  although  the  cause  of  action  and  the  object  of  the 
two  suits  be  different.     Accordingly,  where  usury  was  set  up  as  a  de< 
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fenae  under  the  general  iasae  to  an  action  of  ejectment  brought  by  a 
mortgagee  to  recover  the  mortgaged  premises,  it  was  held  that  a  jadg- 
ment  in  favor  of  the  plaintiff  in  a  former  action  against  the  defendant 
on  the  note  for  the  mortgage  debt,  in  which  non-assumpsit  was  pleaded 
with  notice  of  nsiiry,  wm  admissible  and  conclusive  against  the  defense. 

IiJECTMEKT  to  recover  the  possession  of  certain  premises  mort- 
gaged by  the  defendant  to  the  plaintiff  to  secure  a  promissoiy 
note  therein  specified.  Plea,  the  general  issae.  After  proof 
of  the  mortgage  by  the  plaintiff,  the  defendant  offered  evidence 
to  prove  that  the  note  mentioned  in  the  condition  was  usurious 
and  void;  to  which  the  plaintiff  objected,  chuming  that  the  de- 
fendant was  estopped  by  a  judgment,  the  record  of  which  was 
produced,  obtained  by  the  plaintiff  in  an  action  brought  by 
him  against  the  defendant  on  the  note  mentioned  in  the  mort- 
gage, in  which  action  it  appeared  that  the  defendant  pleaded 
non-assumpsit,  and  gave  notice  that  he  should  offer  evidence 
to  prove  that  the  note  was  usurious,  and  that  the  issue  was 
tried  by  a  jury,  and  a  verdict  found  against  the  defendant,  upon 
which  the  court  gave  judgment.  It  was  admitted  that  the  sole 
question  tried  by  the  jury  in  that  cause  was  the  sole  question 
on  this  trial.  The  judge  thereupon  excluded  the  evidence  of 
usury  offered  by  the  defendant.  Verdict  for  the  plaintiff,  and 
motion  for  a  new  trial. 

Sherwood  and  BisseU,  for  the  motion,  cited  Swift's  Ev.  17,  18; 
Church  V.  Leavenworth^  4  Day,  274,  277;  SirUaenick  v.  Lucas,  1 
Esp.  43;  Cowles  v.  J2arte,  3  Conn.  516,  522,  523;  SmUh  v.  Sher- 
wood, 4  Id.  276,  282,  283;  Byer  v.  Mwaier,  4  Day,  431;  Peake 
Ev.  37;  Bull.  N.  P.  224;  1  Gilb.  Ev.  27;  Ooulram  v.  mrewood, 
3  East,  364--66. 

Daggett  and  Sherman,  contra,  cited  Hopkina  v.  Lee,  6  Wheat 
109;  Phil.  Ev.  234;  HUchin  v.  CampbeU,  2  W.  Bl.  827, 831,  832. 

Bristol,  J.  The  note  specified  in  the  condition  of  the  mort- 
gage deed  to  the  plaintiff  had  been  put  in  suit  before  the  county 
court  of  Fairfield  county.  The  present  defendant  appeared  in 
that  suit,  pleaded  the  general  issue  of  non-assumpsit,  and  gave 
notice  that  under  that  issue  he  should  offer  evidence  to  prove 
that  the  note  was  given  upon  a  usurious  consideration,  and  was 
void.  This  issue  was  tried  by  a  jury,  who  returned  a  verdict 
against  the  defendant,  and  the  county  court  thereupon  rendered 
judgment  in  favor  of  the  plaintiff.  The  debt  not  being  satisfied, 
the  mortgagee  brings  the  present  action  to  recover  possession 
of  the  pledge,  and  the  defendant  again  offers  to  show,  as  he  be- 
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fore  attempted,  that  the  note  is  oatnioiia  and  Toid.  The  aape- 
rior  court  decided  that  the  judgment  of  the  coontj  oomrt  to  re- 
cover the  debt,  was  conclasive  in  this  action  so  tax  as  respected 
the  debt,  and  the  correctness  of  this  decision  ia  the  question 
before  us. 

There  is  a  great  difference  between  the  effects  of  judgments 
and  rerdicts  in  former  soits.  When  a  verdict  is  given  in 
dance  merely,  and  is  not,  or  cannot  be  pleaded  by  way  of 
toppel,  it  is  not  clear  that  it  is  ever  conclnsive;  indeed,  the 
better  opinion  seems  to  be,  that  it  is  merely  evidence  to  be 
weighed  by  a  jaiy  in  connection  with  other  evidence.  Not  so 
with  judgments,  for  in  many  instances  they  are  conclusive  when 
given  in  evidence.  If,  for  instance,  a  plaintiff  deriving  title  to 
two  pieces  of  land  by  the  same  deed,  should  bring  an  action  of 
ejectment  against  the  grantor  for  one  piece  of  the  land  con- 
veyed, and  the  defendant  should  plead  no  wrong  or  disseisin, 
although  the  defendant  might  proceed  on  the  ground  that  the 
deed  was  a  forgery  and  the  jniy  should  find  for  the  plaintiff; 
here  the  verdict  must,  indeed,  have  proceeded  on  the  ground 
that  the  deed  was  established;  but  neither  the  verdict  nor  the 
judgment  would  be  evidence  in  another  suit  brought  for  the 
other  piece  of  land  contained  in  the  same  deed.  The  judgment 
would  not  be  evidence,  because  it  only  affirmed  the  title  of  the 
plaintiff  to  the  land  in  litigation  in  the  first  suit.  The  verdict 
would  not  be  evidence  in  the  second  action,  because  the  validity 
of  the  deed  was  not  in  issue  directly,  and  was  only  involved  by 
way  of  inference  in  the  result. 

If,  however,  we  suppose  that  the  issue  in  the  first  action  was 
formed  directly  on  the  existence  and  validity  of  the  deed  by 
which  the  plaintiff  derived  title  to  both  pieces  of  land,  and  the 
]wry  should  specially  find  the  deed  to  be  the  act  of  the  grantor, 
here  the  verdict  would  be  evidence  in  the  second  action,  though 
probably  not  conclusive. 

In  the  action  on  the  note,  not  only  the  jury  found  that  the 
defendant  assumed  and  promised,  but  the  judgment  of  the  court 
was  a  direct  adjudication  that  the  plaintiff  should  recover  upon 
that  note.  The  making  of  the  promise  and  the  validity  of  it, 
were  not  points  drawn  incidentally  in  question,  nor  to  be  in- 
ferred argumentatively  from  the  judgment,  but  the  judgment 
itself  was  for  the  plaintiff  to  recover  the  very  money  secured  by 
the  mortgaged  deed. 

With  these  preliminary  remarks,  I  proceed  to  consider  the 
question,  whether  the  judgment  of  the  county  court  is  concln- 
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shre  ?  Though  TBidiets  mnst  generallj,  if  not  always,  be  spe- 
cially pleaded,  when  they  are  lelied  on  as  oonclnsiTe,  yet  a 
judgment  of  court,  when  properly  given  in  eTidenoe,  is  as  con- 
cldfliT'e  88  though  specially  pleaded. 

It  lias  been  nrged  in  the  argament  of  this  case  that  the  ob- 
ject of  the  first  suit  and  of  the  present  being  different,  the 
former  being  brought  to  recover  the  debt,  and  the  latter  to  re- 
cover the  land  mortgaged,  that  consequently,  the  judgment  in 
the  first  suit  cannot  be  either  condusiTe  endence,  or,  indeed, 
eridence  at  all«  in  the  present  action,  on  the  point  decided  in 
the  former  suit. 

For  this  position,  no  authority  was  cited  at  the  bar,  except 
Judge  Swift's  treatise  on  Evidence,  p.  17,  and  this  authority 
does  not  support  the  position  contended  for.     Where  the  cause 
or  object  of  two  actions  is  different,  though  the  matter  or  point 
in  dispute  is  the  same  in  both,  a  prior  judgment  is  no  bar  to  a 
subsequent  action;  but  the  verdict  may  be  matter  of  evidence 
to  prove  such  point  in  dispute.     This  is  the  doctrine  laid  down 
by  Judge  Swift;  this  has  been  already  conceded  in  giving  this 
opinion;  and  this  in  no  way  interferes  with  the  ground  of  this 
decision;  for  although  the  object  and  purpose  of  two  actions 
being  different,  the  judgment  in  one  cannot  be  used  by  way  of 
bar  to  the  other,  it  does  not  follow  that  in  the  second  action 
either  party  can  be  permitted  to  contradict  what  was  expressly 
adjudicated  in  the  first.      In  the  case  of  Hopkins  v.   Lee,  6 
Wheat.  109,  the  facts  were,  that  Lee  sold  Hopkins  an  estate 
called  ''Hill  and  Dale,"  then   under   certain  incumbrances, 
which  liee  agreed  to  remove;  and  Hopkins  was  to  pay  therefor 
eighteen  thousand  dollars,  partly  in  military  lands,  and  partly 
in  some  other  way,  as  soon  as  the  incumbrances  were  removed. 
Hopkins  filed  a  bill  in  chancery  against  Lee,  stating  that  Lee 
had  omitted  to  pay  the  incumbrances,  and  that  he,  Hopkins, 
had  been  compelled  to  pay  them.    Upon  the  hearing  of  this 
bill,  the  court  found  that  Hopkins,  the  petitioner,  had  satisfied 
the  incumbrances  on  the  Hill  and  Dale  estate,  but  with  the 
funds  of  Lee  advanced  for  that  purpose;  and  thereupon  decreed 
that  the  petitioner,  Hopkins,  should  pay  Lee  the  overplus  re- 
maining in  his  hands  after  paying  off  the  incumbrances.     Lee 
then  brought  an  action  of  covenant  against  Hopkins,  for  not 
conveying  the  military  lands  agreeable  to  covenant;   to  which 
Hopldns  pleaded  that  Lee  had  never  discharged  the  incum 
brances  on  the  estate  of  Hill  and  Dale. 

No  lawyer  can  suppose  that,  let  the  judgment  or  decree  on 
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the  hill  in  chanoezy  hA?6  been  either  way,  it  oonld  have  been 
pleaded  in  bar  to  tiie  last  action  of  ooTenant  bioogbt  hj  Lee 
against  Hopkins.  The  object  of  the  bill  in  chancery  was  to 
get  refunded  money,  which  the  purchaser  of  an  estate  alleged 
that  he  had  been  obliged  to  ex]>end  to  free  that  estate  from  in- 
cumbrances, which  the  seller  was  bound  to  remoTC.  The  ob- 
ject of  the  action  at  law  was  to  recover  damages  for  not  convey- 
ing the  militaxy  lands  which  were  to  be  taken  in  part  payment. 
Nothing  could  have  been  more  distinct  than  the  object  of  the 
two  suits;  they  were  not  for  the  same  matter,  cause  and  things, 
and  let  the  issue  of  the  bill  in  chanoeiy  have  been  as  it  might, 
the  decree  could  not  have  been  pleaded  in,  bar  of  the  action  at 
law. 

But  by  way  of  evidence,  the  decree  in  chanceiy  was  held 
condusive  to  prove  that  Lee  had  dischazged  the  incumbrances 
on  the  estate;  that  being  the  matter  directly  adjudicated  upon  in 
the  suit  in  chancery :  6  Wheat.  109.  It  is  not  sufficient,  then, 
for  the  defendant  to  show  that,  let  the  issue  of  the  suit  in  the 
county  court  have  been  for  the  defendant,  that  judgment  could 
not  have  been  pleaded  in  bar  to  the  present  action;  for  we  have 
seen  that  a  judgment  may  not  only  be  evidence,  but  conclusive 
evidence,  and  still  be  no  bar  to  a  second  action.  Nothing  can 
be  more  distinct  than  the  object  of  an  ejectment  in  England, 
and  the  action  of  trespass  on  the  case  of  mesne  profits;  yet  the 
judgment  in  ejectment  is  conclusive  against  the  defendant  upon 
the  right  of  possession  at  the  time  of  the  demise  laid  in  the 
declaration:  Phil.  Ev.  224;  Aidin  v.  Parker,  2  Burr.  666,  668; 
and  Lord  Mansfield,  in  giving  his  opinion,  says,  that  "the 
judgment  iu  ejectment,  like  all  others,  concludes  the  parties, 
only  as  to  the  subject-matter  of  it.  Therefore,  beyond  the  time 
laid  in  the  demise,  it  proves  nothing  at  all;  because  beyond  that 
time  the  plaintiff  has  alleged  no  title,  nor  could  be  put  to 
prove  any."  So  a  record  of  conviction,  on  an  indictment 
against  a  parish  for  not  repairing  a  road,  will  be  conclusive 
evidence,  on  a  plea  of  not  guilty  to  a  second  indictment,  of  the 
liability  of  that  parish  to  repair:  Phil.  Ev.  224;  BexY.  SL  Pan- 
eras,  Peake,  219. 

No  writer  has  laid  down  the  law  on  this  subject  with  more 
latitude,  or  more  justice,  than  Judge  Swift,  whose  dicta  have 
been  pressed  to  the  support  of  a  contrary  doctrine.  In  his 
treatise  on  Evidence,  p.  10,  he  says:  '*  It  is  an  established  rule 
of  law  that  when  a  fact  has  once  been  directly  decided,  it  shall 
not  be  again  disputed  between  the  same  parties;  and,  thereforSi 
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a  jnclgment  of  the  same  ooart,  or  one  of  oononnent  jiiriBdic- 
tioD,  if  direcUj  npon  the  point,  may  be  pleaded  in  bar,  in  cases 
where  special  pleading  is  required;  and  in  other  cases  given  in 
evidence  on  the  general  issue  as  conclusive  between  the  parties 
upon  the  same  matter  coming  directly  or  incidently  in  ques- 
tion." Peake  and  Phillips,  in  their  treatises  on  Evidence,  lay 
down  the  rule  substantially  in  the  same  language. 

I  know  of  no  case  which  comes  more  properly  within  the 
mle  than  the  present.  In  every  case  of  a  mortgage,  the  debt 
is  tbe  principal  thing,  and  the  land  and  the  securities  are  mere 
incidents  to  the  debt.  When  the  mortgage  is  extinguished  the 
land  in  equity  belongs  to  the  mortgagor.  I  see  no  use  or  pro- 
priety in  8u£fering  the  legality  of  this  debt  to  be  questioned 
after  being  once  directly  decided,  in  every  case  where  the  cred- 
itor finds  it  necessary  to  resort  to  law  to  get  possession  of  the 
collateral  securities.  The  existence  and  legality  of  this  debt 
have  been  once  directly  settled  by  a  court  of  competent  juris- 
diction, from  whose  decision  the  defendant  might  have  appealed 
if  be  had  just  cause  of  complaint.  But  having  neglected  to  do 
this,  the  judgment  of  the  county  court  is  binding  and  conclus- 
ive: Marrioa  v.  Hampton,  7  T.  B.  269;  Peake's  Ev.  84;  11  State 
Trials,  261. 

I  would  therefore  direct  that  the  rule  to  show  cause  be  dis- 
charged. 

HosKXB,  G.  J.,  and  Petebs,  J.,  concurred.  Bbadiabd,  J.«  was 
absent. 

New  trial  not  to  be  granted. 


Estoppel  bt  Judohent. — ^The  rale  here  Uid  down  that  a  former  jadg- 
meot  between  the  same  parties  and  involving  the  same  ianie,  thongh  the 
\  cause  of  action  was  different,  is  admissible  in  evidence  without  being  spe- 
cially pleaded,  and  is  oondnsive  as  to  every  matter  adjudicated  in  the  former 
action,  is  approved  in  Carpenter  v.  Schmidt,  26  CaL  479;  Jackaon  v.  Lodge, 
36  Id.  37;  Denkon  v.  Hyde,  6  Conn.  50S;  Belden  v.  Seymour,  8  Id.  304; 
Fairman  v.  Bacon,  Id.  418;  BeU  v.  Raymond,  18  Id.  91,  where  the  doctrine 
was  said  to  have  been  "  put  at  rest"  by  the  principal  case;  Percy  v.  Foote, 
36  Id.  102;  Hargua  v.  Goodman,  12  Ind.  629;   WhiteJiurst  v.  Bogera,  38  Md. 
503;  Walea  v.  Lyon,  2  Mich.  276;  Barker  v.  Cleveland,  19  Id.  230;  OffuU  v. 
John,  8  Mo.  120;  DivoU  v.  Atwood,  41  N.  H.  443;   WrigJU  v.  Butler,  6  Wend. 
284;  Kingland  v.  Spalding,  3  Barb.  Ch.  341;  Burliaua  v.  Van  Zandt,  7  K.  Y. 
S23;  Bank  of  BeloU  v.  Beale,  7  Bos.  611;  Finley  v.  Hanbeat,  30  Pa.  St.  190; 
Smiik  V.  Kernoehen,  7  How.  (U.  S.)  108;  see,  also,   VUea  v.  Moulton,  13  Vt. 
510;  Froeman  on  Jadgments,  sec.  253;  Bigelow  on  Estoppel,  37,  where  the 
principal  case  is  particularly  noticed  and  commented  upon  by  the  learned 
author. 


100  N.  Y.  FnaDOBi  Im.  Oo.  v.  Elt.  fOowi. 

K.  Y.  FiBSMBN  In&  Go.  v.  Elt. 

IfOonbMBL] 

BwiH  ov  CoKroftAnDiia. — ^A  eotporatioa  has  onlj  raoh  rigfiti  and  fMiwgaa 
as  are  oKpfaaily  conf erred  by  its  charter,  or  aa  are  neoeanry  to  oany  its 
expnam  xi^ta  and  powen  into  effect.  Hence  it  cannot  oontract,  nnlw 
it  ia  enabled  to  do  ao  by  its  charter,  and  then  only  in  the  mode  and  as  to 
the  subject-matter  prescribed. 

bmoRAifCB  GoHPANT  DtisoouifTEiro  NoTiB. — ^A  oorpontion,  anthoriaad  hy 
its  charter  to  make  contraota  of  fire  and  marine  insnranoe,  to  loAa 
aH>»ey  en  bottonuy,  respomdentia,  or  mortgage  of  real  eatate  or  chnttela 
real,  to  bay  in  mortgaged  property  when  neoessaiy  to  aeonre  debta*  nod 
generally,  to  purchaae  and  hold  property  neoeaaary  to  carry  on  ita  boci- 
neas,  but  being  expressly  prohibited  from  exercising  hanlring  powen, 
cannot  loan  money  on  the  discount  of  notes. 

AsguHPSiT  a^Qst  the  defendants  as  indoners  of  a  ptomissory 
Bote,  payable  by  Starges  and  Sherman,  of  New  York,  to  the 
order  of  the  defendants.  The  plaintiffs  were  a  corporation 
duly  incorporated  under  the  laws  of  the  state  of  New  York. 
The  provisions  of  their  original  charter  of  1810,  and  of  the  act 
amendatory  thereof  of  1818,  are  sufficiently  stated  in  the  opinion. 
The  note  in  question  was  diBcoontad  by  the  plain tiflfs  at  their 
office  in  New  York  in  part  payment  of  another  note  preyioualy 
discounted,  which  originated  in  a  loan  made  by  the  company  to 
Sturges  and  Sherman  some  time  before  the  amendment  of  plaint- 
iffs' charter  in  1818.  The  note  sued  was  discounted  by  deduct- 
ing a  sum  equal  to  seven  per  cent,  per  annum,  being  the  lawful 
interest  for  the  time  it  had  to  run,  including  days  of  grace,  com- 
puting thirty  days  to  a  month  and  three  hundred  and  sixty  days 
to  a  year,  according  to  the  custom  of  banks  in  New  York.  The 
defendants  claimed  that  the  plaintiffs  could  not  recover:  1.  Be- 
cause they  had  no  authority  to  loan  money  on  the  discount  of 
notes;  and,  2.  Because  the  discount  was  usurious.  The  judge 
instructed  the  jury  against  the  defendants  on  both  these  points. 
Verdict  for  the  plaintiffs,  and  a  motion  for  a  new  trial  on  the 
ground  of  misdirection. 

DaggeU  and  Sherman,  for  the  motion,  cited  People  v.  VHca 
Ins.  Co.,  15  Johns.  358  [8  Am.  Deo.  243]. 

2f.  Smith  and  Bissell,  contra. 

HosMKB,  0.  J.  In  the  opinion  now  to  be  ezpreaeed,  a  reoup* 
rence  to  the  questions  of  usury,  and  the  law  of  New  York, 
denominated  the  ''restraining  act,"  is  unnecessaiy.  I  have 
come,  most  satisfactorily,  to  the  result  that  the  note  in  question 
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is  Toid,  for  deficienoy  of  xigfat  in  the  plaintififs,  as  well  as  in  the 
former  oort:orat]oii,  to  loan  money  on  the  diaoonnt  of  notes. 

The  plaintifb  are  a  oorporation,  created  by  the  legislature  of 
New  York.  As  eaily  as  the  year  1810^  a  number  of  persons 
were  incorporated  as  an  insarance  company;  and  afterwards,  in 
the  year  1818,  their  charter  was  surrendered,  and  a  new  one 
was  grranted  to  the  plaintiffs,  comprising  the  powers  of  the  first 
incorporation,  with  the  addition  of  other  powers  ^ecified.  At 
present  I  state  the  facts  in  this  general  manner,  as  L  shall  YfkYe 
occasion  to  examine  the  prDvisioDS  of  bcttli  clttrten?,  {5%rtieu}rtiiy 
BO  far  as  they  bear  ok  the  'qnAdtiOn  doVtblto  discussed. 

To  the  maintenance  of  the  present  action,  the  d^ndants 
object  that  the  plaintifb  were  not  empowered  to  loan  money  on 
the  discount  of  not  s,  and  that  the  note  in  suit  was  for  a  loan 
of  this  description.  The  fact  is  admitted;  but  by  the  plaintiffs 
it  is  insisted  that  they  had  a  legal  right  to  lend  money,  and  take 
the  note  in  payment.  The  note  in  suit  was  discounted  after  the 
acceptance  of  the  new  charter,  in  part  payment  of  an  anteced  nt 
note  received  on  discount  for  the  loan  of  m  ney  by  the  first 
corporation. 

Whether  the  plaintiffs  had  right,  by  their  charter,  to  discount 
the  note  in  suit,  is  the  specific  question  to  be  determined.  They 
have  acted  in  the  capacity  of  a  corporation,  and  the  validity  of 
their  act  must  be  tested  by  the  powers  which  the  incorporation 
conferred.  It  has  been  claimed  that  everything  not  prohibited  by 
the  charter  of  incorporation  is  left  free;  and  that  concerning  the 
disposition  of  its  funds,  a  corporation,  as  if  it  were  an  individual, 
may  loan  money  and  take  any  security,  except  so  far  as  it  is  ex- 
pressly limited  and  restrained.  The  analogy  supposed  does  not 
exist;  and  the  capacity  of  the  corporation  has  been  entirely 
misconceived. 

An  individual  has  an  absolute  right  freely  to  use,  enjoy,  and 
dispose  of  aU  his  acquisitions,  without  any  control  or  domina- 
tion, save  only  by  the  laws  of  the  land.  But  the  civil  rights  o 
a  corporation  (for  it  has  no  natural  rights)  are  widely  different. 
The  law  of  its  nature,  or  its  birthright,  in  the  most  comprehen- 
sive sense  is  such,  and  such  only,  as  its  charter  confers.  These 
principles  were  advanced  by  Chief  Justice  Marshall,  with  his 
usual  precision,  in  the  case  of  Head  and  Amary  v.  The  Provi- 
dence Insurance  Company ,  2  Cianch,  127.  "  It  is  a  general  rule/* 
said  the  learned  jurist  (p.  166),  ''  that  a  corporation  can  act  only 
in  the  manner  prescribed  by  law.  Au  individual  has  an  original 
capacity  to  contract,  and  bind  h'maalf  in  such  manner  as  he 
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pleases"  (p.  168).  The  act  of  inoorpontion  is  to  them  (t.  «., 
the  corporation)  an  enabling  act;  it  gives  them  all  the  power 
the  J  possess,  i.  enables  them  to  contnict,  and  when  it  prescxibefl 
a  mode  of  contracting,  thej  must  obserre  that  mode,  or  the 
instrument  no  more  creates  a  contract  than  if  the  body  had 
never  been  incorporated  "  (p.  169).  If  a  corporate  bodj  is  thus 
limited  to  the  mode  of  contractinrr.  which  is  often  unessential, 
a  fortiori  is  it  restrained  to  the  subject-matter,  as  to  the  sphere 
91  which  iiis  to  move.  In  the  case  of  The  People  y.  The  Wioa 
IniBuraAce^'  Company,  iK  Joh'ns^  383.  18  Ajxl  Dec.  2431,  when 
speaking  of  a  corporation  for  it  specific:  object,  it  was  said,  bj 
Chit  f  Justice  Thompson,  that  '*  such  an  incorporated  company 
have  DO  rights,  except  such  as  are  specially  granted,  and  thoee 
that  are  necessary  to  carry  into  effect  the  powers  so  granted." 
The  principle  has  often  been  recognized:  BrougkUm  y.  Momckes- 
ter  Water  Works  Company,  3  Bam.  &  Aid.  1;  Slark  v.  Bighgaie 
Archway  Company,  5  Taun.  792.  It  results  as  an  unquestion- 
able corollary  from  the  principles  before  stated. 

By  the  test  of  this  rule,  I  will  examine  the  charter  under 
which  the  plaintiffs  derive  their  capacity,  and  shall  endeayor  to 
maintain  the  following  propositions:  1.  The  right  of  loaning 
mone}'  on  the  discount  of  notes,  was  not  expressly  granted  to 
the  old  or  new  corporation;  nor  was  it  necessary  to  carry  into 
effect  any  delegated  power;  2.  The  power  of  loaning  money  on 
discount  was,  by  tlio  charter,  impliedly  prohibited;  3.  The 
power  iu  question  was  prohibited  expressly. 

I  am  fully  aware  that  these  several  propositions  concentrate 
in  one,  viz. ,  that  the  plaintiffs  had  no  right  to  loan  money  on 
discount;  but  these  distinct  modes  of  discussion,  if  I  am  not 
mistaken,  will,  with  additional  clearness,  conduct  the  mind  to 
the  correct  results. 

1 .  The  right  of  loaning  money  on  the  discount  of  notes,  was 
not  expressly  or  impliedly  granted.  The  charter  of  1810,  com- 
mences with  a  recital  that  certain  persons  had  associated  them- 
selves as  a  company  for  the  laudable  and  beneficial  purpose  of 
insuring  buildings  and  personal  property  from  loss  or  damage  by 
fire,  and  also  for  marine  insurance;  and  that  they  had  petitioned 
to  be  incorporated, ' '  the  better  to  enable  them  to  cany  into  effect 
the  salutary  purpose  of  their  association."  Theobject  of  the  com- 
pany is  here  fully  displayed;  and  although  the  preamble  of  a 
law  does  not  control  the  enacting  clause,  expressed  in  clear  and 
unambiguous  terms,  yet  if  any  doubt  arises,  it  may  be  resorted 
to  for  the  purpose  of  explanation,  and  to  show  the  legislative 
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intent.     The  unequiyocal  object,  then,  of  the  application  for  a 
charter,  and  of  the  legislature  in  granting  it,  was  insurance. 

After  having  incorporated  the  applicants,  the  legislature 
proceed,  in  the  second  section,  to  define  the  powers  of  the  cor- 
poration. Thej  declare  that  it  is  created  for  the  sole  purpose 
of  making  contracts  of  insurance.  This  is  explicitly  asserted  to 
haTe  been  the  object  of  the  grant;  and  to  effectuate  this  object 
exclusively,  the  most  plain  and  unequivocal  words  are  em- 
ployed. It  will  not  be  pretended  that  the  power  of  loaning 
money  on  discount,  is  granted  in  the  section  reviewed;  or  that 
it  is  necessary  to  effectuate  the  business  of  insurance.  If,  then, 
the  right  of  loaning  money  exists,  it  must  be  found  in  some 
subsequent  section  of  the  act. 

By  the  sixth  section,  the  company  is  enabled  to  hold  real  es- 
tate, to  receive  mortgages  and  pledges  to  secure  the  payment 
of  the  shares  in  the  capital  stock,  and  likewise  of  any  other  debt 
due  to  the  corporation.  They  also  are  empowered  to  purchase, 
on  sales  made  by  virtue  of  a  judgment  at  law,  or  decree  or  order 
of  a  court  of  equity,  or  otherwise  to  receive  and  take  any  real 
estate  in  payment  of  any  of  their  debts. 

By  the  sixteenth  section,  the  corporation  is  empowered  to 
purchase  stock  of  the  United  States,  for  the  purpose  of  invest- 
ing  therein  its  capital,  or  any  part  thereof,  and  to  receive  trans- 
fers of  such  stock  as  security  for  the  payment  of  shares  sub- 
scribed, or  for  any  debts  due  to  them  after  they  shall  have  com- 
menced the  business  of  insurance.  These  are  all  the  powers 
conferred  by  the  first  charter  which  can  be  considered  as  bear- 
ing, even  in  the  slightest  degree,  on  the  subject  of  discussion, 
lu  February,  1818,  the  capital  stock  being  greatly  reduced 
by  losses,  the  stockholders  ceased  making  any  further  assur- 
ances, and  determined  to  close  and  wind  up  their  business. 
They  likewise  consented  that  a  new  subscription  should  be 
opened,  and  that  the  stockholders  thereof  should  only  choose  di- 
rectors who  should  have  the  power  of  adjusting  and  settling  the 
concerns  of  the  original  subscription,  and  dividing  among  the 
holders  of  the  stock  the  balance  remaining  after  all  its  engage- 
ments should  be  paid.  Conformably  to  this  agreement,  a  new 
subscription  was  bad,  and  the  legislature,  by  act  of  the  twenty- 
seventh  of  February,  1818,  having  recited  the  doings  of  the  old 
stockholders,  incorporated  the  subscribers  of  the  new  stock 
midor  the  former  corporate  name.  They  likewise  declared  that 
the  first  corporation,  so  far  as  related  to  the  original  stock  and 
stockholders,  should  be  closed  and  discontinued,  and  that  the 
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funds,  estate  and  effects  thereof,  after  the  extangnishment  of 
all  claims  against  it,  should  be  distributed  aBong  the  stock- 
holders.  It  was  further  enacted  that  the  stockholders  of  the 
first  corporation,  in  respect  to  its  operations  and  conoems,  since 
the  first  of  January,  1818,  should  cease  to  be  such,  nnlcMio  they 
should  become  stockholders  of  the  new  capital  stock. 

Bj  the  third  section  of  the  act,  the  new  corporation  was  em- 
powered to  make  contracts  of  insurance  against  &te,  and  of  mar 
rine  insurance,  and  to  loan  money  on  bottomry,  respondentia^ 
or  mortgage  of  real  estate  and  chattels  real;  and,  likewise,  to 
exercise  all  the  powers  and  authorities  Tested  in  the  first  cor- 
poration. To  this  section  the  legislature,  out  of  abundant  cau- 
tion, subjoined  a  provision  "  that  nothing  in  this  act  contained, 
should  in  any  way  be  construed  to  grant  banking  powers." 

The  fifth  section  of  the  act  provides,  that  the  directors  of  the 
last  corporation  shall  have  the  charge,  management,  liquidation 
and  settlement  of  the  business  and  concerns  of  the  origins! 
stockholders  and  stock  of  the  corporation,  and  shall  keep  sepsr 
rate  accounts  thereof;  and  after  the  payment  and  extinguish- 
ment  of  all  the  debts  and  engagements  of  the  corporation  out 
of  the  estate  and  funds  belonging  thereto,  that  the  residue  shall 
be  distributed  among  the  original  stockholders.  And  by  the 
sixth  section,  the  new  corporation  is  invested  with  all  the 
powers  conferred  on  the  former,  except  so  far  as  they  are  incon- 
sistent with  the  proviidons  of  the  law  of  1818. 

Having  thus  referred  pjurticularly  to  all  the  powers  of  con- 
tracting contained  in  both  charters,  I  now  inquire  whether  tbe 
right  of  loaning  money  on  discount  of  notes  was  expressly 
granted  by  either?  No  person  has  pretended  it;  no  one  will 
hazard  the  assertion.  Both  the  charters  are  profoundly  silent 
on  this  subject. 

I  next  inquire  whether  loans  on  discount  notes  were  neces- 
sary to  carry  into  effect  either  of  the  powers  granted  ?  If  there 
be  any  preteuse  of  this,  let  the  power  be  specified.  The  powers 
granted  I  will  particularize.  They  are  to  make  marine  insur- 
ances and  insurances  against  fire;  to  hold  real  estate  for  the 
use  of  the  corporation;  to  receive  mortgages  and  pledges  for 
the  security  of  the  capital  stock,  and  of  debts  due  the  corpora- 
tion; to  purchase  on  sales  made  by  virtue  of  a  judgment  at  law, 
or  a  decree  or  order  of  a  court  of  equity,  and  to  take  any  real 
estate  in  payment  of  their  debts;  to  purchase  stock  of  the 
United  States  for  the  purpose  of  investing  therein  the  capital 
of  the  company,  and  to  receive  transfers  of  such  stock  as  secur- 
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ity  for  the  payment  of  sharea  subscribed,  or  for  anj  debts  due 
to  iham;  to  loan  money  on  bottomiy,  regpandentia^  or  mortgage 
of  real  estate,  and  chattels  real;  and  to  have  the  liquidation 
and  settlement  of  the  basiness  and  concerns  of  the  original 
stockholders  and  stock;  and  after  the  extinguishment  of  all 
daimSy  to  distribute  the  residue  to  such  stockholders.  Having 
thus  concentrated  all  the  contracting  powers  of  both  corpora- 
tions, and  brought  them  within  a  single  glance  of  the  eye,  I 
repeat  the  inquiry,  which  of  them,  for  its  effectuation,  required 
the  power  of  loaning  money  on  discount  of  notes?  Every  mind 
possessing  no  more  perspicacity  than  mine,  will  promptly  an- 
swer none. 

In  the  case  of  The  People  t.  The  VHoa  Insurance  Company, 
15  Johns.  358  [8  Am.  Dec.  243],  it  was  adjudged  that  the  sur- 
plus funds  of  the  corporation  might  be  loaned;  but  between 
that  case  and  this,  there  is  no  analogy.  The  Utica  Insurance 
eompany,  by  their  charter,  were  permitted  to  loan  money  by 
authority  given  to  them  to  make  investment  of  their  funda, 
which  the  business  of  insurance  might  not  actually  employ,  ex- 
cept so  far  as  they  were  prohibited;  and  no  total  prohibition  of 
this  nature  existed. 

It  is  not  questioned  that  the  corporation  was  empowered,  by 
charter,  to  secure  by  mortgage  debts  due  to  them  in  any  man- 
ner whatever;  but  this  remark  is  inapplicable  to  the  present 
ease.  The  object  of  the  authorized  security  is  debts;  and  the 
mode  of  security  is  by  mortgage.  Here,  there  was  no  debt  to 
be  secured;  and  no  mortgages,  but  merely  a  promissory  note. 
The  directors,  under  the  act  of  1818,  it  has  been  said,  were 
made  trustees  of  the  old  corporation,  wtth  unlimited  power. 
A  more  gratuitous  assertion  could  not  be  made.  It  is  in  ho&- 
tility  with  the  words  and  the  object  of  the  section  alluded  to. 
Their  power  was  defined  and  specified.  They  were  to  liquidate 
and  settle  the  business  and  concerns  of  the  first  corporation, 
and  after  the  extinguishment  of  all  the  demands  against  them, 
to  pay  the  balance  to  the  original  stockholders.  They  had  no 
authority,  expressly  or  by  implication,  to  continue  the  business 
of  the  first  corporation  a  moment.  The  sole  object  of  the  power 
was  to  terminate,  in  the  shortest  time  possible,  the  concerns  of 
the  old  corporation,  which  had  ceased  to  exist.  Their  authority 
may  strictly  be  compared  to  that  of  administrators.  They 
were  to  settle  the  estate  of  the  deceased,  and  pay  over  the 
mrplus. 
It  has  been  contended  that  the  corporation  was  authorized  to 
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invest  its  foods  io  any  way  not  prohibited  by  the  charter.  This 
is  an  ioTorsion  of  the  unquestionable  principle  that  aoeh  an 
incorporated  company  has  no  rights,  except  each  as  axe  specifi- 
cally granted,  or  necessarily  implied;  and  directly  oontraTenes 
the  undeniable  position  that  the  act  of  incorporation  is  an 
enabling  act;  the  law  of  its  nature  giving  it  all  the  powers  it 
possesses. 

In  conclusion  on  this  head  of  aigument,  I  am  clear  that  the 
plaintiffs  had  no  right  to  loan  money  on  discount  of  the  note  in 
question. 

2.  The  loaning  of  money  on  'the  discount  of  notes,  waa,  by 
the  charter,  impliedly  prohibited. 

In  addition  to  the  power  of  insurance,  the  great  object  of  the 
incorporations,  as  number  of  distinct  powers  were  conferred, 
embracing  every  subject  supposed  to  be  connected  with  the 
interest  of  the  company.  It  is  a  sound  principle  that  the 
specific  grant  of  certain  powers  in  an  implied  prohibition  of 
other  and  distinct  powers:  15  Johns.  383;  2  Cow.  699.  It  is 
never  to  be  assumed  that  unnecessary  provisions  were  made; 
and  hence  they  are  enacted  because  the  corpoxation  otherwise 
would  not  have  been  invested  with  the  powers  granted.  The 
construction  of  a  charter,  on  this  ground,  is  necessarily  con- 
fined to  the  general  and  specific  powers  clearly  conferred. 

In  the  case  under  discussion,  when  recurrence  is  had  to  the 
specific  powers,  they,  in  their  nature,  forbid  the  exercise  of  the 
power  claimed  by  the  plaintiffs.  The  expression  in  the  second 
section  of  the  first  charter  that  the  incorporation  was  for  the 
sole  purpose  of  making  insurance,  clearly  implies  that  it  was 
not  for  the  loan  of  money,  unless  such  power  should  be  specif- 
ically imported. 

By  the  sixteenth  section,  the  express  delegation  of  power  to 
invest  tbe  capital  in  stock  of  the  United  States,  is  attended  with 
the  necessary  implication,  that  the  corporation  had  not  this 
power,  by  the  general  grant,  to  make  insurance.  But  the  power 
would  have  existed  on  the  same  principle  that  the  corporation 
bad  the  right  of  loaning  money  not  specifically  imparted.  The 
third  section  of  the  charter  supplies  the  most  irrefutable  pre- 
sumption against  the  right  asserted.  The  corporation  was 
expressly  authorized  by  this  section  to  loan  money  on  bottomry, 
respondentia,  or  mortgage  of  real  estate.  Had  they  this  power? 
If  so,  why  was  it  specifically  conferred  ?  It  is  imquestionable, 
that  the  power  just  mentioned  did  not  exist,  and  would  not 
have  existed,  unless  it  were  specifically  granted.    But  if  the 
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right  to  loan  was  vested  in  the  corporation,  then  the  delegated 
power  was  unneoessaiy,  and  even  noxious,  in  contributing  to 
impart  a  construction  to  the  charter.  But  it  was  not  ante- 
cedently granted.  The  special  power  was  not  restrictive  of 
a  prior  right,  but  the  delegation  of  authority  not  before  ex- 
isting. 

Lastly,  the  loaning  of  the  funds  of  the  corporation,  except 
80  far  as  it  is  authorized,  is  expressly  prohibited.  In  the  six- 
teenth section  of  the  first  charter  it  is  declared  that  the  cor- 
poration shall  not  be  concerned  in  trade  or  other  business, 
except  the  insurance  of  property;  provided  that  stock  may  be 
purchased  for  the  investment  of  their  capital.  Is  the  loaning 
of  money  on  discount  a  business  ?  Who  can  doubt  it  ?  Then 
it  is  expressly  prohibited. 

Immediately  after  conferring  the  power  to  loan  money  on 
bottomry,  respondentia  and  mortgage,  by  the  third  section,  it  is 
provided  that  nothing  in  this  act  contained,  shall,  in  any  way, 
be  construed  to  grant  banking  powers.    The  discount  of  money 
on  a  note  is  peculiarly  of  this  description;  and  though  not  the 
only,  yet  it  is  the  most  important,  power  of  a  bank:  16  Johns. 
300;  9  Mass.  54;  2  Cow.  110.    Then  it  is  forbidden  expressly 
and  precisely  in  a  connection,  which  demonstrates  the  solici- 
tude of  the  legislature  on  this  subject.    The  power  of  loaning 
on  certain  prescribed  security  having  been  granted,  it  not  im- 
probably was  apprehended  that  this  would  be  a  pretext  for 
loaning  money  on  discount.     Hence  the  provision  inhibiting 
the  constructive  grant  of  a  banking  power,  and  meeting  in 
direct  opposition  the  proceeding  of  the  plaintifls  now  in  ques- 
tion.  The  prohibition  is  total  and  exclusive.    It  did  not  intend 
merely  to  forbid  the  ordinary  and  habitual  loan  of  the  corporate 
fond;  but,  on  the  salutary  principle,  obsta  principiia,  to  prohibit 
the  exercise  of  any  banking  power.      A  construction  of  the 
charter  short  of  this,  would  defeat  its  object,  and  by  permitting 
the  use  of  the  banking  powers  separately,  which,  from  their 
nature  cannot  be  employed  conjunctly,  would  nullify  the  entire 
provision. 

It  matters  not  whether  the  disposition  of  the  funds  in  a  certain 
manner,  would,  or  would  not,  be  profitable  to  the  corporation. 
The  test  of  power  in  this  case  is  not  what  would  be  useful, 
hut  what  is  the  grant.  On  the  best  attention  I  have  been  able 
to  bestow  on  this  subject,  I  am  clearly  and  irresistibly  led  to 
the  conclusion,  that  the  plaintiffs  had  not  the  power  to  loan 
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money  on  the  diecoani  of  notes,  and  thai  the  note  in  madt,  ia 
utteilj  Yoid.    I  would  therefore,  in  this  caae,  grant  a  ikBW  tanal 

The  other  judges  were  of  the  same  opinion 

New  trial  to  be  granted. 


Contracts  Ultra  Virb — Estoppel. —The  ground  upon  idiich  tbo 
tncU  of  oocporationa  beyond  tlie  aoope  of  tbeir  oorponfte  powefB  ai« 
invalid,  aeenui  to  be  that  it  would  be  oontrmiy  to  pablio  policy  to  aHov 
to  be  enforced:  See  an  eesay  by  Mr.  Q.  W.  Field  on  "  UUra  Vires,"  13  Am. 
Law  Rev.  032;  and  an  article  on  the  same  snbjeci  by  Mr.  Frederick  L  dine 
in  6  SoQthem  Law  Bev.  400;  and  Ecui  A.  R.  W,  Co,  v.  &  C7.  JZL  fT.  C!ol,  5 
AnL  L.  B.  872,  and  note  thereto,  where  the  anthoritiea  are  coUeeted  and 
examined.  In  order  that  this  role  of  public  policy  may  be  enforced,  it  is  neo- 
essary  that  one  contracting  with  a  corporation  should  not  be  hindered  by  any 
of  the  principles  of  the  law  of  estoppel  from  escaping  liability  on  hb  con- 
tract by  showing  the  want  of  corporate  authority  to  make  it.  **It  ii  per- 
fectly in  accord  with  the  law  of  contracts,  made  in  contravention  of  poblio 
policy,  that  relief  may  be  granted  to  a  pariicej»s  criim'/iis,  provided  only  that 
such  relief  be  not  in  conflict  with  the  rule  that  the  agreement  itself  is  void:" 
UUra  Vires,  in  the  Law  of  Corporations,  5  Southern  Law  Bev.  412L  See 
MeCraekem  v.  CUy  of  8au  Frandseo,  16  CaL  619;  and  Zottman  v.  Ot^  ofScm 
FrandscOf  20  Id.  96,  where  the  law  of  the  principal  ease  on  this  point  is  ap- 
proved and  applied. 

The  doctrine  of  ultra  vires  is  usually  invoked  by  corporations  seeking  to 
avoid  some  contract  into  which  they  have  entered,  and  from  which  they  de- 
siro  to  escape.  But  the  other  party  to  the  contract  may  wish  to  avoid  it  on 
a  like  ground.  Hii  case  does  not  appear  to  be  precisely  similar  to  that  of 
the  corporation,  for  his  capacity  to  enter  into  the  contract  is  generally  nn- 
(luestionable.  Against  him  it  may  be  urged  that  he  has  reoo^iized  the  ex- 
istence of  the  corporation,  and  its  capacity  to  contract,  and  has  thereby 
estopped  himself  from  denying  the  validity  of  the  oontract  to  which  he  vol- 
untarily became  a  party.  One  who  has  executed  a  promiasory  note  to  a 
corporation,  or  has  otherwise  contracted  with  it  by  its  corporate  name,  is,  in 
an  action  to  enforce  the  contract,  estopped  from  denying  the  existenoe  of  the 
corporation,  and  from  urging  any  defects  or  irregularities  in  its  ozganization: 
McBroom  v.  Corporation  qf  Z/ebnnon,  31  Ind.  268;  Worcester  M.  I,  v.  Hard' 
ing,  11  Cnsh.  285;  Cochran  v.  Arnold,  68  Pa.  St  399;  Bladi  R  <t*  U.  B,  R 
Co.  v.  Clarke,  25  N.  Y.  208;  Board  of  Commissianers  v.  Shields,  62  Mo.  247; 
Hansom  v.  Priam  Lodge,  51  Ind.  60.  In  the  principal  oase  the  existenoe  of 
the  corporation  was  admitted,  but  its  power  to  make  the  contract,  or  rather 
to  acquiro  the  cause  of  action,  was  denied;  and  it  was  thero  held  that  the 
defendant  might  urge  against  the  corporation  plaintiff  its  want  of  poww  to 
do  that  which  it  attempted  to  do.  The  authorities  upon  this  subject  are 
meager.  So  far  as  we  have  been  able  to  ascertain  they  support  the  principal 
case,  and  upon  this  principle,  that  where  the  corporation  ia  not  estopped 
from  availing  itself  of  its  own  inability  to  make  the  contract  in  question, 
the  other  party  cannot  be  estopped,  for  estoppels  must  be  mutual:  CKy 
Council  qf  Montgomery  v.  M.  A  W,  P.  R,  Co.,  31  Ala.  76;  Bigelow  on  Estop- 
pel, 467.  If  a  foreign  corporation  is  proiiibited  from  making  oontrscta  in 
a  state  until  it  complies  with  certain  statutory  requirements,  its  contracts 
made  in  the  abaence  of  such  compliance  cannot  be  enforced  by  it:  In  rt 
Comstock,   3  Saw.  C.  C.  218;  Springfield  Bank  v.  Merrick,  14  Mass.  324,- 
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WaUams  ▼.  Cheene^,  3  Omy,  222;  JiUmg  Ins.  Co.  v.  Slaughter,  20  LuL  520. 
So^  one  entering  into  a  contract  with  a  municipal  corporation  which  ia  uUtra 
vtreff,  may  aet  np  that  fact  as  a  defense  on  being  sued  for  damages  for  a  breach 
of  the  oontraet:  CUy  Council  t.  Plank  Road  Co.,  31  Ala.  76;  Steam  Navigation 
Co.  V.  Ikmdridge,  8  GilL  ft  J.  2i8.    Mr.  Field,  however,  in  his  able  article 
on  Uttra  Virts,  13  Am.  L.  Bev.  652,  seems  to  think  that  the  parties  to  such 
a  contract  ought  to  be  mutually  estopped  from  setting  up  the  fact  that  it  is 
beyond  the  chartered  powers  of  the  corporation.    The  doctrine  laid  down  in 
ChnHer  Oktss  Co.  v.  Deuxy,  8  Am.  Dec.  128,  seems  at  first  view  to  be  adverse 
to  that  of  the  principal  case  on  this  point.    There  a  corporation,  prohibited 
from  selling  goods,  sold  certain  articles  to  the  defendant,  who  was  in  its  em- 
ploy.    In  an  action  against  him  for  the  value  of  the  goods,  he  defended  on  the 
ground  that  the  corporation  had  no  authority  to  seU  them.   The  court  said  that, 
eyen  if  the  contract  were  prohibited,  the  defendant  could  not  resist  payment 
on  that  ground,  "but  the  legislature  may  enforce  the  prohibition,  by  causing 
the  charter  to  be  revoked,  when  they  shall  determine  that  it  has  been 
sbused."    This  was,  however,  obiter  dictum,  and  besides,  it  is  to  be  noted  that 
the  action  was  not  on  the  contract  for  the  price  of  the  good%  but  was  for 
their 
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finxmno  Fkm  Namb  >ob  FAitTNnt*8  I>kbt.~A  partner's  indorsement  of 
the  firm  name  for  his  private  purposes,  without  the  consent  or  knowl- 
edge of  his  oopartneis,  will,  after  the  note  has  passed  to  a  bona  fide 
holder,  bind  the  firm;  but  not  where  the  holder's  ignorance  that  it  was 
so  indorsed  without  authority  arises  from  his  gross  negligence. 

Pabthxr  Indobsino  Firm  Name  as  SuBEir.^Where  a  partner  indorses 
the  firm  name  as  surety  for  a  third  person,  without  the  consent  or 
knowledge  of  his  copartners,  the  firm  is  not  bound,  and  it  lies  with  the 
indorsee  to  prove  the  partner's  authority  for  so  using  the  partnership 
namflb  <acI  the  mere  fact  that  the  indorsee  had  no  knowledge,  express 
or  implied,  of  the  partner's  want  of  authority,  will  not  be  sufficient  to 
charge  the  firm. 

AoiiOH  against  the  defendants,  as  indorsers  of  a  promissory 
note,  made  by  Stnrges  and  Sherman.  Plea,  the  general  issne. 
The  facts  relating  to  the  incorporation  of  the  plaintiffs'  com- 
pany, and  to  the  disconnting  of  the  note,  were  the  same  as  in 
the  preceding  case.  The  defendants  were  partners,  doing  busi- 
ness at  Fredericksborgh,  Virginia,  and  in  New  York  city,  un- 
der the  £rm  name  of  Bennett,  Cady  &  Co.,  Bennett  residing  in 
New  York,  and  the  other  partners  at  Fredericksburgh.  The 
indorsement  of  the  firm  name  was  made  by  Bennett  as  sureties 
for  a  debt  previously  due  from  Sturges  and  Sherman  to  the 
plaintifis.     There  was  no  proof  that  Bennett's  copartners  were 
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in  New  Tork  at  the  time,  or  had  any  knowledge  of  the  transac- 
tion; and  the  defendants'  firm  had  no  interest  in  the  note. 

The  judge  iiutracted  the  joiy  that  one  partner  has  implied 
aathoritj  to  bind  the  firm  in  all  contracts  relating  to  its  oon- 
cems;  and  also  in  all  contracts  not  relating  to  its  coneema, 
where  the  party  contracted  with  had  neither  express  nor  im- 
plied knowledge  of  the  partner's  want  of  anthority  so  to  con- 
tract.    Verdict  for  the  plaintiffs,  and  a  motion  for  a  new  triaL 

DaggeU  and  Sherman,  for  the  motion,  cited  Ex  parte  San^ 
bonw,  8  Yes.  jun.  680;  Fenn  ▼.  Barrimm,  7  T.  B.  757,  760; 
Gibson  v.  06U,  7  Johns.  390,  893;  Munn  y.  Gamndssian  Co.^  15 
Id.  44  [8  Am.  Dec.  219]. 

N.  Smith  and  BisaeU,  contra,  cited  Wells  t.  MaMerman,  2  Esp. 
731;  Swan  ▼.  Steele,  7  East,  210;  Ridley  ▼.  Ihtfior,  13  Id.  175. 

HosMSB,  C.  J.  The  opinion  expressed  by  the  oonrt  in  the 
preceding  case  of  New  Tork  Firemen  Insurance  Company  t.  Kly 
and  Parsons,  is  equally  applicable  to  this  case;  and,  on  the 
ground  of  a  loan  on  discount  of  the  note  in  question,  which  the 
plaintifb  had  no  authority  to  make,  the  determination  of  the 
judge  at  the  circuit  was  erroneous,  and  a  new  trial  must  be 
granted.  The  case,  however,  presents  another  question  of  great 
practical  importance,  which,  in  my  opinion,  was  incorrectly  de- 
cided. 

The  note  in  suit  was  indorsed  by  Thadeus  M.  Bennett,  by 
signing  the  copartnership  firm  of  Bennett,  Cady  &  Co.,  which 
consisted  of  the  said  Bennett,  Lathrop  L.  Sturges  and  Ebene- 
zer  Y.  Cady.  This  company  did  business  as  merchants  in  Vir- 
ginia, where  Sturges  and  Cady  resided,  and  in  New  York,  which 
was  the  residence  of  Bennett.  The  note  in  question  was  made 
for  the  debt  of  Sturges  and  Sherman,  and  there  was  no  proof 
that  Sturges  or  Cady  had  any  knowledge  of  the  indorsement  of 
it,  or  gave  any  authority  for  this  purpose. 

The  judge  charged  the  jury,  that  one  partner  has  an  implied 
authority  to  bind  the  firm  in  all  contracts  relating  to  its  con* 
cerns,  and  to  contracts  not  relating  to  the  concerns  of  the  firm, 
if  the  person  with  whom  the  contract  is  made  had  neither  ex- 
press or  implied  knowledge  that  there  was  no  such  authority. 
To  this  principle,  hostile  as  it  is  to  the  established  law,  I  can 
not  subscribe. 

A  joint-tenant,  or  person  jointly  interested  with  another  in 
real  or  personal  property,  is  not  legally  authorized  to  do  any 
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ftct  which  tends  to  his  prejadioe:  1  Lot.  234;  2  Oo.  Bep.  67; 
Bac.  Abr.,  tit.  Joint-tenant,  etc.,  H.  8. 

By  long-established  law,  however,  originating  in  the  custom 
of  merchants,  a  contract  by  one  partner,  having  the  appearance 
of  being  in  behalf  of  the  firm,  is  considered  as  being  obligatory 
ou  the  partnership.     Whenever  a  bill  is  drawn,  accepted,  or 
indorsed,  by  one  of  the  several  partners  during  the  partnership 
existence,  and  in  behalf  of  the  firm,  and  it  gets  into  the  hands 
of  a  b<ma  fide  holder,  the  partners  are  liable,  though  in  truth 
the  partner  negotiated  the  bill  without  the  consent  of  the  part- 
ners and  for  his  own  particular  benefit.     But,  in  respect  of  a 
person  who  at  the  time  of  receiving  the  bill  knew,  or  had  rea- 
son to  believe,  that  the  partner  negotiated  it  for  his  individual 
advantage,  and  without  the  concurrence  of  his  associates,  the 
bill  is  entirely  unavailable. 

The  principles  are  obvious  and  founded  in  general  conven 
ience.     A  partner  strictly  speaking,  has  an  implied  authority 
by  virtue  of  the  partnership  connection,  to  perform  acts  and 
make  contracts,  only  within  the  limits  of  the  partnership  cov- 
enant.    But,  as  persons  dealing  with  him  cannot  always  know 
when  he  is  acting  within  the  sphere  allotted  him,  and  when  for 
his  own  use,  those  who  are  not  guilty  of  gross  negligence  and 
act  bona  fde^  are  protected  in  their  contracts,  whatever  may  be 
the  concealed  obliquity  of  his  conduct.      Hence,  if  he  raise 
money  on  a  bill  or  note  signed  or  indorsed  in  the  name  of  the 
firm,  the  partnership  is  bound,  although  he  performed  the  act 
with  a  view  to  his  own  individual  use.     On  the  same  principle, 
if  the  person  receiving  the  bill  had  knowledge  that  he  was  vio- 
lating his  duty  to  his  partners,  yet  if  the  bill  came  bona  fide  into 
the  hands  of  a  purchaser,  he  acquires  a  right  to  subject  the 
partnership.    Public  convenience  demands  the  establishment 
of  these  principles.     If  a  secret  fraud  of  the  nature  above-men- 
tioned were  to  vitiate  a  note  or  bill,  it  would  demand  inquiries 
which  could  not  often  be  made  or  satisfied,  before  either  of  them 
could  safely  be  received,  and  thus  would  operate  as  a  pernicious 
impediment  to  their  free  circulation.    But  neither  justice  nor 
convenience  requires,  that  the  person  who  has  knowledge  of 
the  fraud,  or  is  ignorant  through  gross  negligence,  should  have 
right  to  subject  a  partnership  by  the  contract  of  one  of  the 
partners,  made  for  his  own  benefit.    If,  therefore,  at  the  time 
^e  received  the  instrument  from  one  of  the  partners,  he  knew, 
or  had  reason  to  believe,  that  it  was  in  payment  of  the  partner's 
debt,  or  for  his  own  peculiar  advantage  aside  of  the  partner- 
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ship  benefit,  he  acquires  no  right  bj  this  attempted  proectitoh 
tion  of  the  firm.  These  principles  axe  firmly  and  uniyersallj  es- 
tablished on  CTeiy  page  of  the  law-merchant  in  relation  to  this 
subject. 

It  is  now  insisted  that  the  payee  of  a  promissoiy  note,  although 
he  has  knowledge  that  the  maker  or  indorser  in  the  name  of  the 
firm,  is  making  payment  by  this  act,  of  his  own  debt,  or  is 
becoming  the  surety  of  another  person,  without  the  ooncaxrenoe 
of  his  partners;  and  that  neither  the  partnership  covenant  nor 
the  interest  of  the  partnership  sanctions  the  act;  yet  that  he  has 
a  right  to  subject  the  partnership.    This  principle,  in  direct 
hostility  with  justice  and*  conTenience,  is  endeavored  to  be  sus- 
tained, by  the  unwarranted  supposition  that  the  payee,  not 
having  knowledge  that  the  special  authority  was  not  given  the 
partner,  may  fold  bis  arms,  and  reap  a  benefit  from  his  snpine- 
ness.     Gonunon  sense  and  common  integrity  require  that  he 
should  make  inquiry  in  such  case,   and  actually  know  that 
authority  was  given.     He  is  bound,  on  legal  and  fair  principles, 
to  sustain  the  affirmative.    He  knows  that  the  partner  signing 
or  indorsing  a  note  in  the  name  of  the  firm,  from  the  partner- 
ship contract  had  no  implied  authority.    He  knows  that  the  act 
alone  can  be  authorized,  by  the  delegation  of  express  power. 
And  he  knows,  that  on  the  most  common  and  best  established 
principles,  in  promotion  of  justice  and  prevention  of  fraud,  the 
person  claiming  the  obligation  of  contract  against  a  partnership, 
is  bound  to  prove  it. 

The  principles  on  this  subject  are  well  established,  and  repel 
the  plaintiffs'  claim.  If  the  law  were  such  as  has  been  con- 
tended for,  and  was  delivered  to  the  jury  by  the  judge  at  the 
circuit,  it  would  superadd  to  the  great,  although  necessary, 
hardships  now  attending  partnership  contracts,  a  burden  and 
discouragement,  that  would  greatly  impair,  if  not  destroy,  this 
most  useful  connection 

In  the  case  of  Arden  v.  Sharp  db  Gdaon,  2  Esp.  524,  it  was 
decided  by  Lord  Kenyon,  that  where  one  partner  puts  the 
name  of  the  firm  to  a  bill  of  exchange,  but  the  party  at  whose 
request  it  is  done,  knows  that  it  is  not  on  the  partnership  ac- 
count, nor  for  their  benefit,  but  it  is  the  act  of  the  partner  only, 
he  cannot  sue  the  firm  on  that  bill.  But  if  one  partner  indorse 
the  name  of  the  firm  on  a  bill  of  exchange,  and  it  goes  into  the 
world,  and  gets  into  the  hands  of  a  bona  fide  holder,  who  takes 
it  on  the  credit  of  the  partnership  name,  and  is  ignorant  of  the 
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circnmBtanoes,  though  in  fact  the  bill  was  first  disooimted  for 
that  one  partner's  use,  in  such  case  the  partnership  is  liable. 

By  the  same  judge,  in  WeUa  ▼  Hasierman,  2  Esp.  781,  the 
same  point  was  similarly  determined;  and  the  following  ob- 
servation was  made:  ''If  a  man  who  has  dealings  with  one 
partner  only,  draws  a  bill  on  the  partnership  on  account  of 
those  dealings,  he  is  guilty  of  a  fraud;  and  in  his  hands,  the 
acceptance  by  that  partner  would  be  void.'* 

These  determinations  were  succeeded  by  the  case  of  Shirref 
i  dL.  ▼.  WUkSy  1  East,  46.  Two  of  three  partners,  it  was  de* 
sided,  who  had  contracted  a  debt  prior  to  the  admission  of  a 
third  partner  into  the  firm,  cannot  bind  him  without  his  assent, 
by  accepting  a  bill  drawn  by  the  creditor  upon  the  firm  in  their 
joint  names;  but  such  security  is  fraudulent  and  Toid  as  against 
the  third  partner,  and  cannot  be  recorered  on,  in  an  action  against 
the  three.  **  It  is  hard  enough,"  said  Lord  Kenyon,  **  for  one 
partner,  in  any  case,  to  be  able  to  bind  another,  without  his 
knowledge  and  consent;  but  it  would  be  carrying  the  liability 
of  partners  for  each  other's  acta  to  a  most  unjust  extent,  if  we 
suffered  a  new  partner  to  be  bound,  in  this  manner  for  an  old 
debt,  incurred  by  other  persons.  The  plaintiffs,  therefore, 
ooght  not  in  justice  to  have  taken  this  security,  by  which 
which  they  were  to  bind  one  who  was  not  their  debtor;  the 
transaction  is  fraudulent  upon  the  face  of  it."  The  same  prin- 
ciple is  recognized  in  many  cases;  nor  is  there  a  decision  or 
dictum^  within  my  knowledge,  contravening  the  principles  be- 
fore exprsssed:  Eidlf^y  v.  Taylor,  13  East,  175,  180;  Chreen  v. 
Deakin,  2  Stark.  347;  Ex  parte  Bonbonua,  8  Yes.  jun.  542,  543; 
WiUiams  ▼.  Thomas,  6  Esp.  18;  EmlyY.  Lye,  15  East,  11,  12; 
Ex  parte  Oardom,  15  Yes.  jun.  186. 

Id  the  state  of  New  York,  the  decisions  on  the  subject  in 
question  are  numerous.  The  cases  of  Livingston  t.  Bastie  and 
Patrick,  and  of  the  same  person  against  T^rie,  2  Oai.  246,  fully 
support  the  principle  I  have  advanced.  It  was  determined 
that  a  note,  given  in  the  name  of  a  firm,  for  the  private  debt  of 
one  partner,  without  the  knowledge  or  consent  of  his  copartner, 
is  void  in  the  hands  of  the  creditor,  as  against  the  firm.  When 
delivering  the  opinion  of  the  court,  it  was  said  by  Livingston, 
J. :  "  It  is  certain  that  the  power  of  one  partner  to  bind  the 
other  is  very  great;  and  for  the  purpose  of  trade  it  should  be 
80.  When  there  is  a  known  partnership,  it  is  right  that  any 
one  dealing  with  either  of  the  partners,  as  such,  should  have 
recourse  to  all  of  them  for  his  contracts;  and  if  he  abuse  the 
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confidence  which  his  associatee  repoee  in  him»  strangers  should 
not  suffer.    Bui  it  is  not  necessary  for  trade  that  this  suthori^ 
over  each  other  should  extend  to  matters  totally  unconnected 
with  the  objects  of  their  association,  and  which  it  is  impossible 
any  articles  of  partnership  could  have  contemplated.     Were 
that  the  case,  it  would  put  an  end  to  these  connections  alto- 
gether.    It  can  never  be  the  intention  of  those  who  form  oona- 
panics  of  this  nature,  nor  can  it  be  the  expectation  of  the  worid, 
that  every  partner  is  to  pledge  the  general  responsibility  for 
his  priyate  debts,  contracted  before  or  after  the  partnerslup. 
When  any  one,  therefore,  takes  a  partnership  note  from  one  of 
the  company,  for  what  he  knows  to  be  his  particular   debt^ 
without  consulting  or  apprising  the  other  members  of  hia  in- 
tention, or  obtaining  their  consent,  there  is  no  hardship  in  con- 
fining his  remedy  to  the  one  whose  debt  it  was.    This  rale  we 
adopt  as  one  that  will  produce  the  least  mischief;  will  pre- 
vent an  improper  use  of  the  partnership  firm;  will  confine  per- 
sons thus  associated  within  proper  bounds,  and  will  destroy 
every  inducement  in  strangers  to  obtain  by  practice  or  fraud 
a  security  against  the  whole  company  for  the  individual  debt 
of  any  member.    The  plaintiff  here  knew  the  note  was  given  for 
Hastie's  own  debt,  and  it  does  not  appear  that  Patrick  con* 
Rented  to  his  name  being  used.      The  defendants,  therefore, 
must  have  judgment." 

To  this  case  succeeded  Livinffston  v.  Boo8eveU,  4  Johns.  251 
[4  Am.  Dec.  273],  deciding  that  where  there  is  a  special  or 
limited  partnership  in  any  particular  trade  or  business,  one 
partner  cannot  bind  his  copartner  by  any  contract  not  con- 
nected with  such  trade  or  business.  '*  It  had  been  repeatedly 
ruled,"  said  Van  Ness,  J.,  'Hhat  whenever  a  partner  pledges 
the  partnership  funds  or  credit,  in  a  transaction  which  is  known 
to  be  unconnected  with,  and  not  fairly  and  reasonably  within, 
the  compass  of  the  partnership,  it  is,  as  to  the  other  partners, 
fraudulent  and  void."  The  other  judges,  in  substance,  ex- 
pressed the  same  opinion.  To  the  same  effect  are  the  deter- 
minations in  Laming  v.  Oaine  and  Ten  Eifcky  2  Johns.  300  [3 
Am.  Dec.  422J,  and  Dob  v.  Hahey,  16  Id.  34  [8  Am.  Dec.  293]. 

The  cases  hitherto  cited  directly  prove  that  the  taking  from 
one  partner  a  bill  or  note,  drawn  or  indorsed  in  the  partner- 
ship name  for  the  debt  of  the  partner  thus  drawing  or  indors- 
ing, and  without  the  consent  or  convenience  of  his  copartners, 
IS  a  fraud;  and  that  the  contract  as  to  them,  is  void.  But  the 
principle  employed  invalidates  evexy  contract  of  a  partner  with 
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ftoother  person,  Dot  within  the  sphere  of  the  common  conneo- 
tion,  unless  it  be  with  the  assent  or  for  the  benefit  of  the  part- 
nership. 

There  are,  however,  determinationB  precisely  applicable  to 
the  present  case.     In  Hope  v.  Cust^  cited  from  a  manuscript 
note  of  Bnller,  J.,  1  East,  53,  it  appears  that  Fordjce,  who 
traded  yery  largely  in  his  separate  capacity  as  well  as  in  the 
bosiness  of  a  banker  in  partnership  with  others,  haying  consid- 
erable dealings  in  his  private  capacity  with  Hope  &  Oo.,  of 
Holland,  gaye  them,  and  in  the  names  of  himself  and  partners, 
a  general  guaranty  for  the  money  due  from  him  separately.     A 
bill  was  filed  by  Hope  &  Co.  in  chancery,  to  haye  the  benefit 
of  the  guaranty,  on  which  an  issue  was  directed;   and  in  sum* 
ming  up  the  eyidence  to  the  jury.  Lord  Mansfield  said  that  the 
whole  would  turn  on  this:  Whether  the  taking  of  the  guaranty 
from  Fordyce,  without  consulting  the  other  partners,  or  haying 
their  priyity,  was  not  such  gross  negligence  in  the  Hopes  as 
would  amount  to  fraud  or  covin.     A  verdict  was  given  for  the 
defendant.     It  is  peculiarly  observable  that  the  omission  on  the 
part  of  the  Hopes  to  ascertain  by  inquiry  of  the  partners  of 
Fordyce,  whether  they  assented  to  his  pledging  the  partner- 
ship as  his  surety,  was  considered  as  a  gross  neglect,  and  equiv- 
alent to  fraud. 

The  same  question  occurred  in  Foot  y.  Sabin,  19  Johns.  154 
[10  Am.  Dec.  208].  It  was  determined  by  the  court  that  where 
one  of  two  partners  subscribes  the  partnership  firm  to  a  note, 
as  sarety  for  a  third  person,  the  partnership  is  not  bound;  and 
the  burden  of  proving  the  authority  or  consent  of  the  other 
partner  lies  on  the  creditor  or  holder  of  the  note. 

The  two  cases  last  cited  are  directly  in  point,  and  demon- 
strate conclusively  that  the  note  in  question,  so  far  as  relates 
to  the  partnership  of  Bennett,  Oady  &  Co.,  is  utterly  void. 
A  new  trial  most  be  granted. 

Pbtebs  and  Bbainabd,  JJ.,   concurred. 

Bbistol,  J.,  dissented. 

A  new  trial  to  be  granted. 

Paatker*8  Power  to  bhtd  Firm  as  Svhstibs.— It  ia  well  letlled  that 
the  power  of  a  piuteer,  implied  from  the  contract  of  partnership,  to  act  m 
^ent  for  his  copartners,  and  to  hind  them  hy  contracts  in  the  firm  name,  is 
limited  to  transactions  within  the  scope  of  the  partnership  business.  It  is 
clear,  therefore,  that  in  the  absence  of  special  authority  this  power  does  not 
extend  to  contracts  of  guaranty  or  surety siiip,  or  to  indorsements  of  negcv 
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iaMhU  p^MT  for  th*  Aooooimodation  ci  steHigett  to  tbo  fiim*  for  it  wiU 
ordizuttily,  be  intended  that  saofa  contnoti  ajre  neeeMuy  for  tbe  condnot  d 
the  partnership  boainen:  Laveriy  t.  Bwrr^  1  Wend.  529;  Bank  qf  Tetmemet 
V.  Saffarrana^  3  Humph.  697;  Lang  ▼.  ffarttij^,  17  Ala.  145;  SuUon  v.  Irwime, 
12  Serg.  &  E.  13;  BoUkm  r.  Stevms,  31  Me.  454;  note  to  XMi^iloii  ▼.  Rco§e- 
veil,  1  Am.  Lead.  Caa.  453  H  tq,;   F^otona  on  Part  216;  aee,  alao^  Doh  t. 
JIaUey,  8  Am.  Bee  293.    The  law  will  not  imply  from  the  mere  relation  of 
partnership  a  power  in  one  partner  to  be  generona  at  the  expenae  of  hia  oo- 
partnera.    The  doctrine  of  the  caaes  on  thia  sabjeot  ia  dearly  stated  by 
ChanoeUor  Walworth  in  Stall  t.  CaiskUi  Bank,  18  Wend.  466.     Befernng 
to  soma  prior  adjndioationa  on  this  pointy  he  says:    "The  principle  of 
the  cases  referred  to  is  this»  that  it  ia  no  part  of  tbe  ordinary  buamess 
of  a  mercantile  firm  to  make  or  indorse  notea  aa  the  suretiea  for  third 
persons,   or  to  pay  the  debts  of  the  individual  partners,  and  of  ooorse 
there  ia  no  implied  aatbority  for  one   member  to   indorse  or  ai^^   tan 
name  of  the  firm  to  negotiable  pi^er,  in  which  the  partnenhip  haa  no  in- 
terest, for  snch  purposes.    If,  therefore,  it  appears  npon  the  face  oi  the 
paper  that  the  partnership  name  is  signed  as  a  mere  surety  for  some  other 
person,  the  party  who  takes  the  note  from  each  person  haa  actoal  notice  of 
the  fact  that  it  ia  not  aigned  in  the  ordinary  course  of  partnership  business. 
He  mnst^  therefore,  at  hia  peril  make  the  necessary  inquixiea  and  aaoertaa 
that  thero  was  some  special  authority  for  one  partner  to  aign  the  partnership 
name  as  such  surety,  either  express  or  implied.     So,  if  the  drawer  of  a  note 
carries  it  to  a  bank  to  get  it  discounted  on  his  own  account,  or  transfers  it  to 
a  third  person  with  the  name  of  a  firm  indorsed  thereon,  the  transaction  en 
its  face  ahowa  that  it  ia  a  mere  acconmiodation  indorBenient»  or  the 
would  not  be  in  the  handa  of  the  drawer;  and  the  bank  or  person  who 
ceives  it  from  the  drawer,  being  thus  chargeable  with  notice  that  the  firm 
are  mere  sureties  of  the  drawer,  and  that  it  has  not  passed  through  their 
hands  in  the  ordinary  course  of  partnership  business,  the  members  of  ihtt 
firm  who  have  been  made  sureties  without  their  consent  are  not  liable  to 
such  holder  of  the  note.    But  if  the  note  is  in  the  handa  of  a  third  person 
with  an  indorsement  of  the  name  of  the  firm  upon  it,  the  l^^l  piesumptioo 
is  that  it  belongs  to  him  or  those  for  whom  he  professes  to  act;  and  the  per- 
son tftking  it  from  him  bona  fide,  without  notice  of  the  fact  that  the  firm 
were  mere  sureties,  will  be  protected,  although  it  aftsrwarda  appears  that  it 
was  a  case  of  mere  suretyship,  and  that  the  name  of  the  firm  was  aigned  by 
one  of  the  members  thereof  without  authority.*' 

Impuxd  NoncB  or  Want  or  Autbobitt. — The  principle  ia,  that  where 
the  fact  that  the  firm  name  is  indorsed  or  signed  by  a  partner  for  acconmioda- 
tion, or  by  way  of  suretyship  or  guaranty,  is  apparent  upon  the  face  of  the 
paper,  or  may,  from  other  circumstances^  be  fairly  presumed  to  be  known  tc 
the  holder,  notice  of  want  of  authority  to  bind  the  firm  will  be  implied,  and 
the  contract  cannot  be  enforoed  against  the  firm:  Bank  qf  Tennessee  v.  Sc{ffar- 
rans,  3  Humph.  597. 

Burden  or  Proof  ok  Holder. — It  follows,  therefore,  that  when  the  nature 
of  the  transaction  is  apparent,  or  may  be  reasonably  supposed  to  be  known 
to  the  holder,  it  lies  with  him  to  rebut  the  presumption  of  want  of  authority, 
by  showing  the  express  or  implied  sssent  of  the  other  psrtners  to  such  use  ci 
the  firm  name.  Saya  Sawyer,  C.  J.,  in  Hendrie  v.  Berkowiiz,  37  CaL  113: 
**  Where  one  of  two  partners  subscribes  the  copartnership  name  to  a  note  as 
surety  for  a  third  person,  without  the  authority  or  oonaent  of  the  other  pari* 
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nsr,  ib»  latter  is  not  bound  m  to  any  party  taking  the  aeumUy  witik  notioe; 
and  the  burden  of  proving  the  anthority  or  eooaent  of  the  other  partner 
lies  on  the  creditor  or  holder  of  the  note:  Foot  y.  Sahm,  19  Johns.  155  [10 
Am.  Bee  206]:  Laverty  t.  Burr,  1  Wend.  531;  RoUma  t.  Stevene,  81  Mei 
454;  SweeUer  v.  French,  2  Cnsh.  311;  WiUiams  ▼.  WaUnridffe,  8  Wend.  417; 
Bank  of  RocheMer  v.  Bawen,  7  Id.  158;  Boyd  v.  Phmb,  Id.  809;  StaU  ▼. 
CaUkOl  Bank,  Id.  478;  New  York  Firemen  Ins,  Co.  ▼.  BameU,  6  Ckmn.  680." 
To  the  aame  effect  are  Mauldm  ▼.  Branch  Bank  ai  MMle,  2  Ala.  502;  mbb- 
lery.  J>e  Forrest,  6  Id.  92;  Andrew  ▼.  Planter^  Bank,  7  S.  ft  M.  (Miss.)  192; 
Lanffon  v.  Heweii^  13  Id.  122;  Bwi  t.  ffauselt,  41  N.  Y.  Saperior  Ct.  487. 
The  role  on  this  point  is  the  same  as  where  the  note  of  the  firm  is  giyen  by  a 
partner  for  his  private  debt  with  the  knowledge  of  the  creditor:  LMmgtUm  ▼. 
Eat^  2  CaL  246;  Lansing  v.  Game,  3  Am.  Dec.  422;  Livingeionr.  RoomveU, 
4  Id.  273;  Dob  t.  Haimy,  8  Id.  293.  In  England,  howcTer,  it  seems  that 
where  there  is  each  a  misuse  of  the  credit  or  assets  of  the  firm,  the  bordeo  is 
upon  the  non-aasenting  partners  to  show  that  the  transaction  was  nnauthor- 
used  and  in  fraud  of  the  partnership:  Dob  ▼.  Halsey,  8  Am.  Dec  293;  Rust  t. 
Hauselt,  41  N.  Y.  Superior  Ct.  467;  Hibbler  v.  De  Forrest,  6  Ala.  92;  Ridky 
T.  Tt^ior,  13  East,  175. 

Ikdobsbment  lOR  BzinsiiT  of  Fikm. — ^Where  the  indorsement  is  made  for 
the  purpose  of  raising  money  for  the  firm,  or  is  otherwise  for  its  benefit,  it 
was  held  in  Oano  ▼.  Samuel,  14  Ohio,  592,  that  all  the  partners  are  bound. 
8o  in  Coursey  ▼.  Baker,  7  Har.  &  J.  28.  But  this  does  not  apply  to  non- 
trading  partnerships.  For  in  the  case  of  such  partnerships  there  is  no  im- 
plied authority  in  one  partner  to  make,  sign  or  indorse  negotiable  paper,  even 
to  pay  the  debts  of  the  firm :  CrodhwaUe  v.  Rom,  1  Humph.  23;  Pooley  v. 
WkUmorey  10  Heisk.  629.  Thus,  where  one  of  a  firm  of  lawyers  gave  a  note 
m  the  firm  name  for  the  rent  of  the  office  occupied  by  them,  it  was  held, 
that  the  other  partner,  not  having  expressly  authorized  it,  was  not  bound: 
Smith  V.  Sloan^  37  Wis.  285.  So,  where  one  of  two  partners  in  a  mill,  with- 
out express  authority,  gave  the  iirm  note  for  a  lightning-rod  to  be  put  upon 
the  mill:  Graves  v.  Kellenberger,  51  Ind.  66.  So,  where  a  note  was  executed 
in  the  firm  name  for  a  firm  debt  by  one  of  two  partneia  in  the  planting  bnsi- 
oesB:  Prince  v.  Crawford,  50  Miss.  344. 

Express  ob  Implied  Authority  must  be  Shown,  aside  from  the  mere  re* 
lation  of  partnership,  to  enable  one  partner  to  bind  the  firm  by  indorsing  or 
signing  as  surety  for  the  accommodation  of  a  stranger  to  the  firm:  Rolston 
T.  CUck,  I  Stew.  526;  ChenowUh  v.  Chamberlin,  6  B.  Men.  60.  The  authority 
need  not  be  express  however.    It  may  be  implied  from  circumstances. 

AuTHOBinr  Tmpltkt>  ntoai  Course  of  DEALiifo.— It  is  well  settled  that 
the  authority  of  a  partner  to  bind  the  firm  by  contracts  of  this  nature  may 
he  implied  from  previous  transactions  of  the  same  kind  to  which  the  other 
partners  have  assented,  or  from  a  course  of  dealing.  The  principle  is  thus 
stated  by  Mr.  Chief  Justice  Gibson,  in  Tanner  v.  Hall,  1  Pa.  St  417:  "  The 
indorsenient  of  acconunodation  paper  is  not  the  ordinary  business  of  a  part- 
nership, nor  is  it  a  neoeosaiy  or  legitimate  incident  of  it.  Doubtless  a  few 
merchants  have  made  it  a  part  of  their  business  to  indorse  for  a  premium, 
and  thus  take  the  risk  of  the  debtor's  insolvency,  but  these  transactions  have 
not  been  sufficiently  numerous  to  constitute  a  class.  More  than  this,  had 
the  firm  before  us  dealt  in  this  sort  of  insurance,  the  fact  ought  to  have  been 
ihown  in  order  to  make  the  case  an  exception.  That  firms,  like  individuals, 
io  sometimea  step  out  of  their  way  to  accommodate  a  neighbor,  is  nndonbted. 
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bat  these  acts  of  xedprocftl  kindnen  are  no  part  of  a  merdiaat*i  or  mmalK 
turei^s  banneM.  For  this  we  have  the  anthority  of  (hamwoofi  t.  WtOkmu, 
14  Wend.  139,  in  which  the  eubject  was  folly  oonaiderad,  though  the  pfeciaa 
point  before  us  waa  not  decided.  Now,  where  nothing  haa  been  done  by  a  fino 
to  mialead  the  oonuneroial  oommnnity,  it  is  certain  that  all  who  deal  with  it  are 
bound  to  know  the  nature  of  its  bnaineaa,  and  oonaeqnently  the  extent  of  the 
authority  of  its  members.  On  the  other  hand,  it  is  just  as  clear  that  it  may, 
by  ita  bearing,  giro  them  an  implied  anthority  to  act  in  matters  beyond  the 
oonfinea  of  its  business.  By  habitually  sanctioning  these  indorsements  for 
the  accommodation  of  particular  houses,  it  may  give  them  authority  to  col 
tinne  the  practice,  as  a  master  who  sanctions  contracts  made  by  his  servaot 
in  his  behalf  gives  him  authority  to  contract  debts  for  him  prospectiTely.'* 

Thus,  where  the  partner  who  indorsed  or  signed  the  firm  name  waa  in  the 
habit  of  doing  so  with  the  knowledge  of  his  copartners,  authority  ao  to  in- 
dorse in  the  particular  instance  waa  presumed:  Bank  qf  Kentucky  v.  Brook- 
ing, 2  Lit.  41;  ^oiiJb  qf  Ttnneste  r.  Sajfarram,  3  Humph.  597.  So,  where 
two  firms  were  in  the  habit  of  interchanging  aoooounodation  indonsments: 
Darling  v.  March,  22  Me.  184. 

Subsequent  Fabol  RATiFiCATTOir. — ^A  subsequent  parol  promiae  to  pay 
the  debt  will  not»  in  itself,  sustain  an  action;  for  this  being  a  promise  to  pay 
the  debt  of  another,  is  void,  within  the  statute  of  frauds,  if  not  in  writing: 
Wagnon  v.  Clay,  1  A.  K.  Marsh.  257.  But  a  subsequent  parol  ratification 
will  bo  evidence  of  a  previous  authority:  Duncan  v.  Lowndes,  3  Camp.  47S; 
StoeeUer  v.  French,  2  Cush.  309.  As  where  the  other  partner,  on  being  in- 
formed of  the  transaction,  said  it  was  "all  right:"  ButUr  v.  Stocking,  8N. 
Y.  40S.  And  it  seems  that  if  the  other  partner  does  not  actually  dissent 
when  informed  of  the  fact,  previous  anthority  will  be  |»ro8Qmed:  Ex  parte 
NoU^,  2  Glyn  A^  J.  293.  But  it  was  held  in  Kidder  v.  Page,  48  N.  H.  380, 
that  a  subsequent  ratification  will  be  inefiectual  against  existing  croditan. 

Bona  Fidb  Holder.-^ Where  a  note  haa  been  so  indorsed  or  signed  with  the 
firm  name  by  a  partner  without  authority,  a  bona  fd%  holder  who  haa  taken 
it  without  notice,  either  from  the  paper  itself,  or  from  evidence  aliu$uie,  that 
tho  indorsement  or  signing  was  for  acconunodation  or  by  way  of  guaranty  or 
suretyship,  may  enforce  it  against  the  firm:  Whaleg  v.  Moody,  2  Humph. 
405;  Mauldin  v.  Branch  Bank  at  Mobile,  G  Ala.  502;  Austin  v.  Vtwdermark, 
4  Hill,  259;  WaUo  Bank  v.  Lumbert,  16  Me.  416;  Beach  v.  State  Bank,  2 
Ind.  488.  It  the  holder  had  good  reason  to  believe  that  the  transaction  wu 
authorized  by  the  firm,  he  will  be  protected:  Gotten  y.  Evans,  1  Dev.  AB. 
£q.  284;  Long  v.  Carter,  3  Ired.  238.  For  unless  there  is  something  on  the 
face  of  the  paper  or  in  the  circumstances  to  warn  tho  holder  that  the  indorse- 
ment or  signing  was  by  way  of  accommodation,  guaranty,  or  suretyship,  he 
has  a  right  to  presume  that  it  was  in  the  usual  course  of  partnership  business: 
BiodgeU  v.  Weed,  119  Mass.  215;  Wagner  v.  FrescJU,  66  N.  H.  495;  Adanu  v. 
Buggies,  17  Kan.  237.  The  burden  of  proof  therefore  is  on  the  firm  in  the 
first  instance  to  charge  the  holder  with  notice  that  the  transaction  waa  not 
in  the  ordinary  course  of  partnership  business:  Nat,  Union  Banky,  London, 
66  Barb.  189.  Notice  being  proved,  the  onus  is  then  on  the  holder,  aa  above 
stated,  to  prove  a  8|)ecial  authority  to  the  partner  to  bind  the  firm  by  such  a 
contract.  Notice  to  an  agent  is  sufficient  to  charge  the  holder,  as  where  the 
note  comes  to  the  hands  of  a  bank  and  the  cashier  has  knowledge  of  the  fact 
of  suretyship:  Bank  o/Bochester  v.  Bowen,  7  Wend.  158.  It  waa  held,  how- 
ever, in  Bolston  v.  Click,  1  Stew.  526,  that  even  a  subsequent  bona  fide  holder 
of  such  paper  would  not  be  protected,  because,  by  the  statute  of  1812;  sa 
assignee  of  a  note  vaa  put  on  the  same  footing  as  the  original  payee. 
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Ward  v.  Hbnry, 

[S  Oon.  BBS.] 

SuRxrr'8  Right  of  Action  against  Principal. — ^A  surety  who  has  beer 
obliged  to  pay  hu  principal's  debt  is  entitled  to  an  immediate  aotioL 
a^sinst  him  for  his  indemnity,  withont  giving  him  any  previous  noticr 
of  such  payment. 

A  General  Count  in  Indebitatus  Assumpsit  for  money  paid,  laid  out 
and  expended,  is  proper  in  all  cases  where  a  surety  has  been  obligsxl  to 
pay  the  principalis  debt. 

Assumpsit  for  money  paid  by  the  plaintiff  as  surety  for  the 
defendant.  The  first  count  alleged  that  in  consideration  that 
the  plaintiff  would,  for  the  defendant's  accommodation,  and  at 
his  special  instance  and  request,  sign  four  certain  promissory 
notaci  to  one  Denison,  as  surety  for  the  defendant,  the  said  de- 
fendant undertook  and  promised  to  pay  said  notes  at  maturity, 
and  save  the  plaintiff  harmless,  etc. ;  that  the  plaintiff  accord- 
ingly signed  said  notes  as  such  surety  with  the  defendant;  but 
that  the  defendant,  not  regarding  his  promises,  etc.,  did  not 
pay  said  notes  at  maturity,  or  save  the  plaintiff,  and  that  the 
plaintiff  was  obliged  to  pay,  and  did  pay  the  same,  etc.  The 
second  count  was  a  general  indebiiaius  asaumpeii  for  money  paid, 
laid  out  and  expended  by  the  plaintiff,  for  the  sole  use  of  the 
defendant,  and  at  his  special  instance  and  request.  Plea,  non- 
assumpsit.  The  plaintiff  proved  that  he  signed  the  notes  as 
surety  for  the  defendant  as  alleged,  and  that  said  notes  not 
being  paid  at  maturity,  the  holder  began  a  suit  by  attachment 
thereon  against  the  plaintiff,  and  that  the  plaintiff  thereupon 
paid  the  amount  of  said  notes,  together  with  the  costs  of  suit. 
It  was  admitted  that  the  defendant  had  no  notice  of  said  suit 
ftgainst  the  plaintiff  or  of  the  payment  of  said  notes  by  the 
plaintiff,  until  after  the  commencement  of  this  suit,  and  that 
the  defendant  became  bankrupt  in  1819,  prior  to  the  payment 
of  said  notes  by  the  plaintiff,  and  remoTed  to  New  York,  where 
he  has  since  resided. 

The  judge  instructed  the  jury  that  it  was  not  necessary  for 
the  plaintiff  to  give  the  defendant  any  notice  of  his  baring  paid 
the  notes,  or  to  make  any  demand  upon  him  before  bringing  the 
suit.  Verdict  for  the  plaintiff,  and  a  motion  for  a  new  trial  on 
the  ground  of  misdirection. 

DaggeU  and  Kimberly,  for  the  motion,  cited  BrerUnal  ▼.  Helms, 
1  Boot,  291  [1  Am.  Dec.  44];  Potodl  v.  Smilh,  8  Johns.  249; 
Hoyden  v.  Cabot,  17  Mass.  169;  Paul  ▼.  Jones,  1  T.  B.  699; 
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Ihylor  Y.  MiUs,  Cowp.  525;  ToussairU  t.  MarHnnaut,  2  T.  R. 
100;  1  Chit.  PI.  820;  1  Swift's  Dig.  697;  Lent  y.  Paddford,  lO 
Mass.  230,  238  [6  Am.  Deo.  119];  Lawes's  Assamp.  211;  3  Chit. 
PL  149;  Am.  Preo.  Dec.  152. 

E,  L  IngeraoU  and  N.  8milh,  contra^  cited  1  Swift's  Dig.  412, 
413,  697,  698;  1  Chit.  PI.  325;  Lawes's  Assump.  118, 182;  C7ui- 
ler  Y.  8ou£hem,  1  Saund.  116,  117,  note  (2);  1  Selw.  N.  P.  65, 
93;  2  Chit.  PI.  87, 137;  Am.  Preo.  Dec.  178  (Anthon's  ed.);  3 
Wils.  346;  Esp.  Ey.  64. 

Bbistol,  J.  The  question  was  discussed  upon  the  argument 
of  this  case,  whether  the  contract  alleged  to  haYe  been  made  in 
the  first  count  of  the  declaration  was  such  as  the  law  implied 
between  the  principal  and  surety,  from  the  facts  giYen  in  oyI- 
dence?  Bat  whether  it  is,  or  is  not,  in  the  Yiew  I  take  of  the 
case,  it  is  unnecessary  to  decide;  and  being  unnecoooaiy,  I 
deem  it  adYisable  to  giYC  no  opinion  on  the  point. 

A  general  count  of  indebiiatua  assumpgU,  for  money  paid,  laid 
out  and  expended,  is  proper  in  all  cases,  where  the  surety  has 
been  obliged  to  pay  money  for  his  principal;  and  as  the  present 
declaration  contains  this  count,  the  only  question  necessary  to 
decide  is,  whether  the  plaintiff  must  giYe  notice  to  the  defend- 
ant of  haYing  paid  the  money  before  bringing  the  action  ?  And 
to  determine  this  it  may  be  necessary  to  inquire  what  contract 
is  raised  between  principal  and  surety  when  the  latter  becomes 
bound  for  the  debt  of  the  former? 

This,  I  belicYe,  to  be  a  contract  to  indemnify  the  surety  from 
any  injury  which  he  may  suffer  by  incurring  such  liability. 
This  contract  is  supposed  to  arise  at  the  moment  when  the 
surety  contracts  his  obligation;  and  is  broken  the  moment 
when  the  surety  is  damnified,  whether  that  damage  consists  in 
being  obliged  to  pay  the  debt,  or  suffering  any  other  legal  in- 
jury. Whether  this  contract  of  indemnity  necessarily  includes 
in  it  a  contract  on  the  part  of  the  principal,  that  he  will  pay 
the  debt  when  due,  or  that  he  will  furnish  the  surety  with 
money  to  pay  it,  is  immaterial;  for  no  one  can  doubt  that  it 
necessarily  implies  an  agreement  to  pay  the  money  to  the  surety, 
proYided  the  surety  shall  be  compelled  to  pay  it  from  his  OYm 
pocket. 

Suppose,  then,  A.  agrees  to  pay  B.  one  hundred  dollars,  pro- 
Yided B.  is  compelled,  by  Yirtue  of  a  certain  contract,  to  pay 
C.  the  same  sum;  must  B.  giYe  notice  of  the  payment  to  A., 
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before  he  Gan  sue  for  the  monej?    ThiB  is  the  only  qnertion  in 
the  case. 

I  belioTe  no  such  notice  is  neoeaaaiy.  The  admitted  mle, 
that  the  indorser  of  negotiable  paper  mnst  have  notice  of  non- 
payment by  the  maker  to  render  him  liable,  does  not  oppose 
the  principle.  The  liability  of  the  indorser  is  created  by  sign- 
ing his  name  in  blank  on  the  back  of  a  promissory  note,  and 
were  it  not  for  the  custom  of  merchants,  no  contract  could  be 
written  OTer  that  name,  except  such  as  the  indorsee  had  spe- 
cially authorized.  The  custom  of  merchants  in  this  case  sup- 
plies urbat  otherwise  must  have  been  the  subject  of  proof;  and 
we  must  look  to  this  custom  to  determine  what  the  contract  is, 
and  by  what  omission  the  benefit  of  it  may  be  lost. 

It  has  been  said  that  the  principal  is  liable  to  suit,  without 
knowing  that  the  surety  has  paid  the  debt,  and  thus  without 
any  knowledge  of  his  liability  to  the  surety  is  subjected  to  the 
costs  of  an  action,  and  it  is  asked  whether  the  principal  can 
properly  be  subjected  to  such  hardship  ? 

Is  there  any  more  hardship  in  this  than  there  is  in  subjecting 
the  maker  of  a  promissory  note  to  a  suit  brought  by  the  in- 
dorsee, although  the  maker  may  be  wholly  ignorant  who  that 
indorsee  is  till  he  is  taken  by  an  attachment  ?  If  A.  promises 
B.  a  certain  sum  of  money  npon  a  marriage  between  C.  and  D., 
is  not  A.  liable  to  suit  the  moment  when  the  marriage  takes 
place,  although  he  is  ignorant  that  the  parties  are  married  ?  If 
any  hardship  in  any  such  case  should  ever  occur  (a  thing  by  no 
means  probable),  the  party  who  suffers  by  it  must  ascribe  the 
injury  to  its  own  indiscretion  in  making  a  contract,  by  which 
be  obliges  himself  to  pay  absolutely,  on  the  happening  of  a 
certain  event,  without  stipulating  that  he  should  be  notified  of 
that  event  as  a  condition  precedent;  not  to  those  who  enforce 
contracts  according  to  their  obvious  meaning,  instead  of  making 
contracts  for  the  parties. 

The  rule  on  this  subject,  as  collected  from  adjudged  cases, 
will  be  found  to  be  that  if  the  obligation  of  the  defendant 
depends  on  the  performance  of  an  act  by  the  plaintiff  to  a  third 
person,  or  by  a  third  person  to  the  plaintiff;  whether  it  be  the 
plaintiff's  marriage,  giving  security,  or,  as  in  this  case,  paying 
money  to  such  person,  or  being  molested  by  him;  the  plaintiff's 
right  of  action  is  complete  whenever  the  act  is  done  or  the 
injury  sustained;  and  it  is  unnecessary  either  to  prove  or  allege 
notice  of  the  act  on  which  the  defendants'  obligation  is  to  arise. 
In  soch  cases,  the  matter  on  which  the  defendant's  obligation 
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is  to  arise  is  not  regarded  as  lying  more  pxoperlj  in  the  knowl- 
edge of  the  plaintiff  than  of  the  defendant:  Bradley  t.  Thder^ 
Cro.  Jac.  228;  Crane  y.  Crampton,  Cro.  Car.  34;  Lawes'  Plead. 
216;  1  Swift's  Dig.  697. 

HosHEB,  C.  J.,  and  Bbainabd,  J.,  concurred.    Pbisbs,  J., 
qualified  his  assent  by  some  expressions  of  doubt. 

New  trial  not  to  be  granted. 
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who  has  paid  the  debt  of  the  principal  may  at  onoe,  without  notice  to  him, 
or  making  any  demand  of  indemnity,  eue  him  for  reimboraement.    The  con- 
tract of  indenmity  '  is  supposed  to  arise  at  the  moment  when  the  aargty 
contracts  his  obligation;  and  it  is  broken  the  moment  when  the  surety  is 
damnified.'    It  is  the  duty  of  the  principal  to  take  notice  that  the  surety 
has  been  damnified:  Ward  v.  Henry,  5  Conn.  5d5,  per  Bristol,  J.;  Thcmpmm 
V.  WiUon,  13  La.  (Curry)  138;  Collins  v.  Boyd,  14  Ala.  506;  Sites  v.  Quick, 
"  Jones  L.  (N.  C.)  19;  on  same  subject  see  Warrington  v.  Furhor,  8  East, 
242;**  Brandt  on  Suretyship,  sec.  180.    See  also  Burge  on  Snretydiip,  357- 
371.     It  is  a  clear  principle  that  notice  is  unnecessary  wherever  the  informa- 
tion  to  be  conveyed  by  the  notice  is  equally  accessible  to  both  parties: 
"None  is  bound  to  give  notice  to  another  of  that  which  that  other  peraon 
may  otherwise  inform  himself  of.     Nor  is  notice  necessary  where  the  thing 
lies  as  much  in  the  cognizance  of  the  one  as  of  the  other:  16  Vin«  Ab.  tit. 
Notice,  P.  5,  pi.  10;  Tl^e  King  v.  BoOand,  5  T.  R.  606.     If  an  act  is  to  be 
lone  to  a  third  person,  or  by  a  third  person  who  is  known,  no  notice  need  be 
given:  Lawee  on  PL  221;  1  Chit  P.  320;  2  Wul  Saund.  62,  n.  3;  3Com. 
Dig.  675,  tit.  Pleadu^g;  2  Salk.  457;  1  Swift's  Dig.  697;  Ward  v.  Henry,  5 
Conn.  596;   Williams  v.  Granger,  4  Day,  444;  Breed  v.  HiUhouse,  7  Conn. 
523;*'  Hammond  v.  Oilny^re,  14  Conn.  479.     Therefore,  one  who  .^as  guar- 
anteed the  payment  of  a  sum  of  money  by  a  third  person  is  not  eutitled  to 
notice  of  non-payment  before  being  sued  upon  his  guaranty:  BamMond  v. 
Oilmore,  supra.     So  decided  also,  on  the  authority  of  the  principal  case,  in 
Clark  v«  Merriam,  25  Conn.  576.     An  absolute  guarantor  must  take  notice 
of  his  principal's  default:  Cobb  v.  LiftU,  11  Am.  Dec.  72.     So,  where  a  surety 
has  paid  the  principal's  debt  he  may  bring  an  action  against  a  coHrarety  for 
contribution  without  giving  notice  of  such  payment:  Chqffee  v.  Jones,  19 
Pick.  260.     So  a  surety  on  appeal,  who  was  also  the  attorney  in  the  cause, 
was  held  liable  on  the  principal's  suffering  a  nonsuit  without  requiring  the 
plaintiff  to  give  him  notice  of  the  judgment  of  nonsuit:  Hobarl  v.  BiBiard, 
11  Pick.  143.     In  declaring  on  a  promise  to  pay  money  on  demand,  if  a  third 
person  shall  fail  to  do  a  certain  act,  it  is  not  necessary  to  aver  a  special  de- 
mand: Dyer  v.  Bich,  1  Met.  180. 

The  general  rule  laid  down  in  the  principal  case  on  this  subject  is  approved 
in  Marcy  v.  Cravford,  16  Conn.  549,  where  it  was  held  that  when  one  per- 
son agreed  with  another  that  the  latter  should  go  upon  a  stranger's  land  and 
fish  in  his  pond,  and  the  former  would  pay  half  the  expenses  ol  any  suit 
brought  by  the  stranger,  an  action  would  lie  upon  this  promiseafter  •  recovery 
by  the  owner  of  the  land  against  the  person  so  going  upon  the  saoie  without 
any  notice  of  the  judgment,  or  of  the  plaiutiff 's  disbursements  in  that  action. 
But  where  the  fact  which  is  the  subject  of  the  action  is  peonliac^y  within  the 
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Imowledge  of  the  plaintiff,  notioe  is  neoeHuy.  That,  iHmn  th*  Immmt  U  « 
factory  reoerved  the  xight  to  oonnect  oertain  maohinery  in  aa-adjaoent  shop 
with  tlie  wheel  of  the  factory,  but  not  to  m  to  prevent  the  whed  from  nm- 
ning  '*  at  speed, **  it  was  held  that  he  was  not  liable  to  an  action  by  the  leMee 
for  retarding  the  motion  of  the  wheel  by  the  machinery  lo  oooneoled,  with- 
ont  pfreviou  notioe  of  the  fact  that  the  motion  was  so  rstardsd;  JSToldt  r. 
WAUe^  2S  Pick.  518;  see  on  this  sobject  Wsde's  Law  of  Koties^  sees.  418, 
420. 
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Philips  v.  Green. 

InrAKTB,  Acts  ov.— Those  which  take  effect  by  deUrety  are  Toidable  only; 

while  those  which  do  not  so  take  effect  are  absolntely  Yoid,  unless  ben^ 

ficial  to  the  infant. 
Ck>NyEYANCB  BT  FxMS-covERT. — At  common  law  a  maxried  woman's  land 

could  be  alienated  only  by  fine  and  recovery,  but  by  oor  statate  a  deed 

of  bargain  and  sale  is  sufficient. 
An  Iktakt  Feme-covxbt's  Deed  is  voidable  only  if  it  wonld  convey  the 

title  if  she  were  an  adult. 
A  Dbxd  bt  Husband  Ain>  Wifb,  after  her  majority,  of  her  lands  not  pre- 
viously sold  does  not  embrace  lands  sold  by  her  during  in&ncy,  since  she 

may  affirm  or  avoid  such  sales  at  pleasure. 
An  Unrboobded  Deed,  duly  executed  and  delivered,  passes  the  titleu 
An  Acknowledgment  bt  a  Femb-covert,  under  the  laws  in  force  in  1793^  n 

invalid,  unless  she  was  privily  examined  under  a  conunissioB  lasoed 

to  two  justices  for  that  purpose. 
Ayoidancb  bt  Infant. — ^To  enable  an  infant  to  avoid  his  deed,  no  act  daring 

infancy  is  necessary. 

Appeal  from  the  ciroait  court.    The  opinion  states  the  case. 

WicHiffe,  for  the  appellants. 
Hoggin,  contra. 

By  Ooart,  Owslet,  J.  This  was  a  writ  of  right  brought  by 
the  appellants  to  recover  an  undivided  seventh  of  a  town  lot  in 
the  town  of  Lexington.  The  mise  was  joined  on  the  mere 
right,  and  on  the  trial  in  the  circuit  court  a  verdict  was  obtained 
under  the  instructions  of  the  court  by  the  appdlee,  who  was 
tenant  to  the  demandant's  prwdpe,  and  judgment  accordingly 
rendered  against  the  appellants. 
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From  ihe  bill  of  exceptions  taken  to  the  opinion  of  thai  oonit, 
it  appears  that  the  appellants,  who  were  demandants  in  the 
writ,  proTed  that  FranoiB  McDnimed,  the  father  of  the  appel- 
lee, Milly  Philips,  was  in  his  life-time  seised  of  the  land,  and 
had  title  to  the  lot  in  contest;  that  some  time  in  1792  he  de- 
parted this  li&  leaving  eight  children,  of  whom  said  Milly,  then 
an  infant,  is  one;  and  that  Fanny,  one  of  the  children,  shortly 
thereafter  died,  without  issue.     The  api>ellants  also  introduced 
a  deed  of  bargain  and  sale,  dated  in  June,  1792,  and  purporting 
to  have  been  given  by  the  appellant,  Milly,  and  the  other  chil- 
dren of  her  deceased  father,  for  the  purpose  of  conveying  to 
Hugh  McDurmed  certain  parcels  of  land  therein  described;  and 
also  read  in  evidence  a  deed  bearing  a  date  in  1793,  and  pur- 
porting to  have  been  given  by  the  said  Milly  and  others,  after 
she  had  intermarried  with  a  certain  Gabriel  Philips,  for  the  pur* 
poae,  likewise,  of  conveying  to  the  said  Hugh  McDurmed  cer- 
tain lands  therein  described.     The  testimonials  on  each  deed 
were  also  read  in  evidence,  and  each  deed  was  admitted  by  the 
appellee  to  include  the  lot  in  contest.    The  appellants  further 
proved,  that  some  time  in  1792,  she  intermarried  with  the  afore- 
said €habriel  Philips,  by  whom   she    had  two  children;    that 
in  1795  he  departed  this  life,  and  within  about  nine  months 
thereafter  she  intermarried  with  her  present  husband,  Edmund 
Philips,  and  who  is  demandant. 

The  appellee  then  read  a  deed  of  bargain  and  sale,  bearing 
date  the  thirteenth  of  June,  1804,  sealed  and  signed  by  both  of 
the  demandants,  and  purporting  to  convey  to  a  certain  George 
Shepherd,  all  the  right  and  interest,  either  in  law  or  equity, 
which  they,  as  heirs  of  Francis  McDurmed,  deceased,  and  as 
heirs  of  Fanny  Wilson,  decoased,  daughter  of  said  Francis, 
were  entitled,  in  any  lot  or  parcel  of  ground  in  the  town  of 
Lexington,  and  which  had  not  theretofore  been  conveyed  by 
them,  or  agreed  or  covenanted  by  them  or  their  ancestor  to  be 
conveyed,  and  having  introduced  evidence  conducing  to  prove 
the  due  execution  of  the  deed,  the  evidence  closed  on  both 
sides.  Whereupon  the  demandants  moved  the  court  to  in- 
struct the  jury,  that  if  they  found  from  the  evidence,  that  the 
demandant,  Milly,  was  an  infant  at  the  date  of  the  deed  in 
1792«  and  both  an  infant  and  feme'Covert  at  the  date  of  that  oi 
1793,  that  those  deeds  could  not  prevent  them  from  recovering 
the  land  in  contest;  and  that  if  they  found  from  the  evidence 
and  admissions  of  the  parties,  that  the  lot  in  contest  was  em- 
braced by  those  deeds,  that  it  could  not  pass  by  the  deed  of 
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1804,  given  by  them  to  Shepherd;  and  also  moved  the  oanrt  to 
instruct  the  jury  that,  if  they  believed  the  evidence  and  admis- 
sions of  the  parties,  they  ought  to  find  for  the  demandants. 
The  court,  however,  refused  to  give  the  instructions  asked  for, 
and  insti-uoted  the  jury,  that  if  said  Milly  was  an  infant  at  the 
date  of  the  deeds  in  1792  and  1793,  those  deeds  were  void,  and 
the  lot  of  course  was  embraced  by  the  deed  to  Shepherd  of 
1804;  and  that  if  the  jury  should  believe  the  deed  of  1804  "waa 
sealed  and  delivered  by  the  demandant,  Edmund,  although  lus 
co-demandant  and  wife  might  not  have  executed  it  aocording*  to 
law,  yet  it  was  obligatory  during  the  coverture,  and  would 
estop  the  demandants  from  recovering  in  this  action.     Excep- 
tions were  taken  to  the  opinions  of  the  court,  and  the  evidence 
spread  upon  the  record,  and  the  questions  presented  for  the 
decision  of  this  court  involve  an  inquiry  into  the  opinions  con- 
tained in  the  exceptions. 

Those  opinions,  it  will  be  perceived,  relate,  first  to  the  in- 
structions which  were  asked  for  by  the  appellants,  and  refused 
by  the  court;  and,  second,  to  the  instructions  which  were  given 
to  the  jury. 

Wje  shall  first  inquire  as  to  the  correctness  of  the  instructions 
given.  And  in  making  the  inquiiy,  as  the  circuit  court  appears 
to  have  predicated  its  opinion  of  the  invalidity  of  the  deeds  of 
1792  and  1793,  exclusively  upon  the  infancy  of  the  appellant, 
Milly,  it  may  not  be  improper  for  this  court,  waiving  for  the 
present  all  objections  to  their  due  execution  to  examine  whether 
or  not  her  infancy  has  the  vitiating  efiect  of  rendering  them 
absolutely  void. 

And  first  as  to  the  deed  of  1792,  made  while  Milly  was  a 
single  woman.  There  are  some  contrariety  of  opinions  ex- 
pressed in  the  authorities  upon  the  subject  as  to  the  governing 
priueiple  by  which  the  contracts  of  infants  are  determined  to 
be  merely  voidable,  or  absolutely  void.  We  have,  however, 
been  unable  to  discover  any  less  exceptionable,  and  better  sup- 
ported by  precedent,  than  that  adopted  by  Perkins  in  his  trea- 
tise on  Conveyancing.  In  his  twelfth  section  he  says,  **  That 
all  such  gifts,  grants,  or  deeds  made  by  infants,  as  do  not  take 
efi'ect  by  delivery  of  his  hand,  are  void;  but  all  gifts,  grants, 
or  deeds,  made  by  infants,  by  matter  in  deed  or  writing,  as  do 
take  effect  by  deliveiy  of  his  hand,  are  voidable  by  himself,  his 
heirs,  and  by  those  who  have  his  estate."  The  same  principle 
is  recognized  by  the  court  of  king's  bench,  in  the  case  of  Zouch 
V.  Parsons,  3  Burr.     In  delivering  the  opinion  of  the  court  in 


Oct.  1820.]  Philips  v.  Obxen.  127 

that  case,  Ijord  Mansfield,  allading  to  the  principle  laid  down 
by  PerkinSy  says  that  the  words  **  which  do  take  effect "  are  an 
essexitial  port  of  the  definition,  and  exclude  letters  of  attorney, 
or  deeds  which  delegate  a  mere  authority,  and  convey  no  in- 
terest; and  observes,  a  power  to  receive  seisin  is  an  exception 
to  this  rule. 

That  according  to  this  principle,  the  deed  of  1792  is  not 
void,  but  merely  voidable,  is  perfectly  clear;   but  whether  or 
not  a  deed  importing  a  prejudice  to  the  infant,  would  form  an 
exception  to  the  rule,  need  not  be  decided;  for  the  deed  in 
question  purports  te  have  been  given  for  a  valuable  considera- 
tion, and  consequently  implies  a  semblance  of  benefit  to  the 
grantor,  Milly.     Secondly,  as  to  the  deed  of  1793,  the  grantor, 
Milly,  as  we  have  already  seen,  was,  at  the  execution  of  that 
deed,  not  only  an  infant,  but  she  was  moreover  a  feme-covert ; 
so  that  the  validity  of  that  deed  turns  upon  the  operation  of  a 
deed  of  bargain  and  sale  made  by  a  married  woman  whilst  a 
minor.     It  will  be  recollected  that  the  inheritance  of  married 
women  could  not,  under  the  laws  of  England,  be  alienated  by 
a  deed  of  bargain  and  sale;  and  the  deed  in  question  appears 
to  have  been  executed  before  any  enactment  upon  the  subject 
by  the  legislature  of  this  countiy.    On  the  separation  of  this 
state  from  that  of  Yirginia,  however,  the  laws  then  in  force 
there  were  adopted  here;  so  that,  in  deciding  on  the  validity  of 
such  a  deed,  we  are  led  to  look  into  the  laws  of  Virginia  in 
force  at  the  separation. 

By  the  fifth  section  of  an  act  of  1748  (Body  of  Laws,  210),  it 
is  enacted:  "That  all  deeds  of  conveyance  theretofore  made, 
or  thereafter  to  be  made,  indented  and  sealed  by  husband  and 
wife,  and  by  them  personally  acknowledged  in  the  general 
court,  or  county  court,  the  wife  having  first  been  examined  by 
such  court  privily  and  apart  from  her  husband,  and  giving  her 
free  consent  to  the  same,  shall  be,  and  are  hereby  declared  to 
be  good  and  effectual  in  law,  and  shall  be  as  valid  to  convey 
and  pass  over  all  the  estate,  right,  title,  claim,  interest,  and 
demand  of  such  wife  and  her  heirs,  in  or  to  the  land,  tenements, 
or  hereditaments,  so  granted  or  conveyed,  whether  the  same  be 
in  right  of  dower  or  fee-simple,  or  whatsoever  other  estate,  not 
being  fee-tail,  she  may  have  therein,  as  if  the  same  had  been 
done  by  fine  and  recovery,  or  by  any  other  way  or  means  what- 
soever,"  etc. 

And  by  a  subsequent  act  of  1786  (Pleasant's  Bevision,  157, 
^c.   7),  the  mode  of  alienating  the  inheritance  of  married 
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women,  by  deeds  of  oonvejance,  is  again  prescribed,  and  at  tlie 
close  of  the  seGtion,  it  is  declared  that  the  conTeyanoe  so  made 
**  shall  not  only  be  sufficient  to  convey  or  release  any  right  of 
dower  thereby  intended  to  be  conveyedy  or  released,  bat  be  as 
effectual  for  every  other  purpose  as  if  she  had  been  an  nnmar* 
ried  woman." 

The  language  employed  in  these  acts,  for  the  purpose  of 
showing  the  effect  of  deeds  of  conveyance  executed  by  married 
women,  is  not  in  each  precisely  the  same;  but  according  to  no 
fair  interpretation  of  either  can  the  deed,  if  made  during  ilie 
wife's  minority,  be  absolutely  obligatory  upon  her.  By  a  deed 
duly  executed,  we  apprehend  under  either  act  the  title  passes 
from  the  wife;  but  we  suppose  she  cannot  be  precluded  bj 
either  by  avoiding  a  deed  made  during  her  infancy. 

By  the  latter  act  she  certainly  cannot;  for,  aa  by  it  the  deed 
is  declared  to  have  the  same  effect  as  if  made  by  an  unmarried 
woman,  it  is  plain  that,  as  the  deed  of  an  unmarried  infant  may 
be  avoided,  so  may  that  of  a  married  woman  made  during  her 
infancy.  And  by  the  former  act,  it  is  equally  clear  the  deed 
made  during  the  wife's  minority  may  be  avoided.  By  that  act 
the  deed  is  declared  to  have  no  greater  effect  than  a  fine  and 
recovery  would  have;  audit  is  well  settled  that  a  fine  levied,  or 
a  recovery  suffered,  of  the  wife's  land  by  the  husband  and  wife, 
may  be  avoided  on  account  of  the  infancy  of  the  wife:  4  Com. 
Dig.,  Fine,  H.  7;  Fitzh.  N.  B.  48;  Cro.  Eliz.  129;  Com.  Dig., 
Baron  and  Feme,  1,3;  Id.  621. 

Infancy  does  not,  however,  render  the  fine  absolutely  void; 
it  is  a  circumstance  that  may  be  used  by  the  person  levying 
the  fine  in  avoidance;  but  if  that  be  not  done  during  the  in- 
fancy, the  fine  becomes  obligatory,  and  cannot  thereafter  be 
avoided:  3  Bac.  Abr.  225;  Com.  Dig.,  Infant,  B.  2. 

We  have  been  thus  far  considering  those  deeds  as  if  they  had 
been  duly  executed;  and  upon  that  supposition,  as  the  last  in 
question  is  admitted  to  be  included  in  each,  it  follows,  the  cir- 
cuit court  not  only  erred  in  its  instructions  that  those  deeds 
were  void,  but  also  in  instructing  the  jury  that  the  lot  was  em- 
braced by  the  deed  given  by  the  demandants  to  Shepherd;  for 
as  the  deed  to  Shepherd  purports  barely  to  convey  the  interest 
in  lots  which  had  not  theretofore  been  conveyed  by  the  demand- 
ants or  their  ancestor,  it  is  obvious  that  the  deed  cannot  em- 
brace any  lot  contained  in  any  prior  deed  which  may  have  trans- 
ferred the  title;  and  we  have  already  seen  the  deeds  of  1792 
and  1793  possess  that  operation.    Whether  or  not  the  court 
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decided  correctly  in  the  latter  branch  of  the  instmotions  con- 
tained in  the  bill  of  exceptions,  we  hare  notthonght  it  material 
to  inqttire.  If  the  inetractions  were  otherwise  correct,  it  would 
be  iucnmbent  on  this  court  to  make  the  inqniry;  bat  as  the 
judgment  p^ust,  for  other  reasons,  be  reyersed,  it  cannot  be 
material  to  proceed  with  the  investigation.  Those  instmctions 
relate  exclusiyely  to  the  deed  given  to  Shepherd,  and  as,  we 
suppose,  that  deed  does  not  embrace  the  lot  in  contest,  any 
opinion  which  might  be  given  by  this  court  in  relation  thereto, 
can  have  no  ultimate  bearing  upon  the  rights  of  the  parties. 

Whether  or  not,  if  the  deeds  of  1792  and  1793  were  not  duly 
executed,  or  absolutely  void,  the  lot  would  be  embraced  by  the 
deed  to  Shepherd,  need  not  be  decided;  for  if  either  of  those 
deeds  pass  the  title,  as  they  both  include  the  lot,  the  effect  is 
the  same  as  if  both  were  valid.  And  as  to  the  deed  of  1792, 
we  bave  been  totally  unable  to  perceive  any  objection  to  it. 
That  deed,  it  is  true,  may  not  have  been  regularly  recorded; 
but  it  appears  to  have  been  regularly  signed,  sealed  and  deliv- 
ered, by  the  demandant  Milly,  and  without  being  recorded,  the 
title  must  have  passed  to  McDurmed. 

Judging  from  the  certificates  of  testimonials  annexed  to  the 
deed  of  1793,  we  should  be  constrained  to  decide  that  it  was 
not  executed  in  the  manner  required  to  pass  the  inheritance  of 
&  married  woman.  It  appears  to  have  been  acknowledged  be- 
fore two  justices  of  the  peace,  but  no  commission  is  shown  to 
have  issued  to  them  for  the  purpose  of  taking  her  acknowledg- 
ment, and  according  to  the  laws  then  in  force,  such  a  commis- 
sion is  indispensable  to  the  passing  of  the  title. 

Having  disposed  of  the  questions  arising  out  of  the  instructions 
given  to  the  jury,  we  are  brought  to  inquire  as  to  the  instruc- 
tions which  were  asked  for  by  the  demandants,  but  which  were 
refused  by  the  court.  On  approaching  this  branch  of  the  cause, 
the  only  question  that  presents  itself  as  of  any  importance,  and 
which  has  not  already  been  noticed,  involves  an  examination 
into  the  demandant's  right  to  recover  without  having  actually 
entered  upon  the  lot,  or  done  some  act  during  the  infancy  of 
the^m^  to  avoid  the  deeds  given  by  her  to  McDurmed.  If  the 
mere  circumstance  of  the  defendants  having  brought  their  writ 
is  sufficient  to  avoid  those  deeds,  there  is  no  doubt  they  must 
succeed;  for,  as  McDurmed,  the  ancestor  of  the  demandant 
Milly,  is  admitted  to  have  been  seised  of  the  lot,  his  seisin  is 
safficient  to  authorize  the  demandants,  deriving  titie  as  his 
heirs,  to  maintain  their  writ;  but  if  any  act  were  necessary  to 
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be  done  bj  them  during  the  infanoy  of  Millj,  or  if  actual  entiy 
were  at  any  time  necessary  to  avoid  those  deeds,  then,  «« 
neither  is  proven  to  have  been  done  by  the  demandants,  the 
court  can  not  have  erred  in  refusing  to  instruct  the  juiy  to 
find  for  them. 

It  in  perfectly  clear  according  to  the  view  we  have  taken  of 
the  deed  of  1793,  that  no  act  was  necessaiy  to  avoid  it.  That 
deed,  we  bave  seen,  was  not  executed  conformably  to  the 
requisitions  of  the  laws  then  in  force  regulating  the  alienation 
of  the  inheritance  of  married  women,  and  being  executed  by 
Milly  whilst  covert,  must  be  held  inoperative  and  void. 

Whether,  if  regularly  executed,  that  deed  should  have  been 
ovoided  during  the  minority  of  Milly,  is  a  proposition  involved 
in  some  doubt.  If,  under  the  statutes  in  force  in  this  country^ 
the  conveyance  of  a  feme-covert,  made  by  bargain  and  sale,  is  to 
have  the  same  force  and  effect,  to  every  purpose,  as  a  fine,  there 
is  no  doubt  but  the  deed  if  it  had  been  regularly  executed  whilst 
Milly  was  covert,  ought  to  have  been  avoided  during  her  infancy, 
for  it  is  well  settled  at  common  law  that  on  cuscount  of  infancy 
a  fine  could  not  be  avoided  after  the  arrival  of  the  infant  at  full 
age:  3  Bac.  Abr.  60&.  Whether,  however,  our  statutes  should 
be  construed  to  bave  the  same  operation  as  to  the  avoidance  of 
deeds  made  under  them,  we  would  not  be  understood  as  now 
deciding,  but  will  reserve  the  question  until  a  decision  on  that 
point  becomes  necessary  to  the  rights  of  the  parties. 

With  respect  to  the  deed  of  1792,  executed  by  Milly  whilst  an 
iufant  and  unmarried,  we  are  of  opinion  that  no  act  was  neces- 
sary to  be  done,  during  her  minority  to  avoid  it,  but  that  after 
her  arrival  at  full  age  it  was  competent  for  the  demandants  to 
assert  her  right  to  the  lot. 

We  have  met  with  no  adjudged  case  in  the  English  books 
where  the  case  has  undergone  a  direct  adjudication.  But  Lord 
Coke,  in  his  2d  Institutes,  673,  says:  "  If  an  infant  bargain  and 
sell  land  by  deed  indented  and  enrolled,  he  may  avoid  it  at  any 
time."  And  in  3  Burrow,  1805,  Lord  Mansfield  cites  the 
authority  from  Coke  with  approbation.  And  the  same  authority 
is  compiled  by  Bacon,  Abridgement,  vol.  Ill,  607. 

This  question,  however,  occurred  before  the  supreme  court  of 
New  York,  in  the  case  of  Jacbson  v.  Carpenter,  and  it  was  there 
held  that  an  infant,  after  his  arrival  at  full  age,  might  avoid  a 
deed  of  bargain  and  sale:  See  11  John.  539. 

In  the  case  in  New  York  it  was  also  held  that  an  entry  by  the 
grantor  upon  the  land  was  not  necessary  to  avoid  a  deed  made 
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during  infancy;  but  that  he  might  aToid  it  after  anifing  at  full 
age  by  a  deed  for  the  same  land  executed  to  another  person. 
The  authority  from  New  York,  and  that  from  Coke,  whilst  they 
prove  that  neither  any  act  was  necessary  to  be  done  by  the  de- 
mandants during  the  minority  of  Milly,  or  an  entiy  upon  the 
lot  for  the  purpose  of  avoiding  the  deed  of  1792,  they  tend 
strongly  to  fortify  the  position  assumed  in  the  former  part  of 
this  opinion,  that  the  deed,  although  mode  by  the  demandant, 
Milly,  during  her  infancy,  is  not  absolutely  void,  but  merefy 
Toidable. 

Upon  the  whole,  we  are  of  opinion  that,  assuming  the  evi- 
dence and  admissions  of  the  parties  to  be  true,  the  demandants 
showed  themselves  entitled  to  recover;  and,  consequently,  the 
court  erred  in  not  so  instructing  the  juiy.  The  judgment  must 
therefore  be  reversed,  vnth  cost,  the  cause  remanded  to  the 
court  below,  and  further  proceedings  had,  not  inconsistent  with 
this  opinion. 

Atoidancx  or  Intakt's  Contracis. — ^The  Uw  as  to  what  is  neoaMary  to 
enable  an  infant  to  avoid  his  deed,  or  other  contract,  is  well  stated  by  Mr. 
Justice  Story  in  the  leading  case  of  Tttcker  ▼.  Mortland^  10  Pet.  59:  "There 
is  no  doubt  that  an  infant  may  avoid  his  act,  deed,  or  contract,  by  different 
means,  according  to  the  nature  of  the  act  and  the  circumstances  Df  the  case. 
He  may  sometimes  avoid  it  by  matter  in  pais,  as  in  case  of  a  feoffment,  by 
ui  entiy,  if  his  entry  is  not  tolled;  sometimes  by  plea,  as  when  he  is  sued 
flponhis  bond  or  other  contract;  sometimes  by  suit,  as  when  he  disaflSrms  a 
contract  made  for  the  sale  of  his  chattels,  and  sues  for  the  chattels;  some- 
times by  a  writ  of  error,  as  when  he  has  levied  a  fine  during  his  nonage; 
sometimes  by  a  writ  of  audita  querela,   as  when  he  has  acknowledged  a 
recognizance  or  statute  staple,  or  merchant:  See  Com.  Dig.  Infant  B.   1,  2; 
C.  2,  3,  4,  5,  8,  9,  11;  2  Inst.  673;  2  Kent.  Com.,  sec.  31;  Bac  Abr.,  Infancy 
and  Age,  I,  5,  I,  7;  sometimes,  as  in  the  alienation  of  his  estate  during  his 
nonage,  by  a  writ  of  entry,  dum  /uit  infra  CBtatem,  after  his  arrival  of  age. 
The  general  result  seems  to  be  that  where  the  act  of  the  infant  is  by  matter 
of  record,  he  must  avoid  it  by  some  act  of  record,  as,  for  instance,  by  a  writ 
of  error,  or  an  audita  querela  during  his  minority.     But  if  the  act  of  the  in* 
faat  is  a  matter  in  pais,  it  may  be  avoided  by  an  act  in  pais  of  equal  solem- 
nity or  notoriety;  and  this,  according  to  some  authorities,  either  during  his 
nonage  or  afterwards;  and  according  to  others,  at  all  events  after  his  arrival 
of  age:  See  Bac.  Abr.,  Infancy  and  Age,  I.  3,  I.  5,  I.  7;  Zouch  v.  Parstms,  3 
Borr.  1694;  lioo/v.  Stafford,  7  Cow.  179,  183;  Com.  Dig.  Infant,  c.  4,  9,  11. 
In  Co.  Lit.  380  b.  it  is  said:  'Herein  a  diversity  is  to  be  observed  between 
niatteis  of  record  done  or  suffered  by  an  infant,  and  matters  in/aU;  for  mat- 
ten  in/ait  he  shall  avoid  either  within  ago  or  at  full  age,  as  hath  been  said; 
bat  matters  of  record,  as  statutes  merchant,  and  of  the  staple,  recognizance 
Kknowledged  by  him,  or  a  fine  levied  by  him,  recovery  against  him,  etc., 
most  be  avoided  by  him,  viz.:  statutes,  etc,  hy  am iiia  querela;  and  the  fine 
uid  recovery,  by  a  writ  of  error,  during  his  minority,  and  the  like.'    In 
ihort,  the  nature  of  the  original  act  or  conveyance  generally  governs^  as  to 
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the  nature  of  tiie  act  nquired  to  be  done  in  the  dkaffinnanee  ol  xt^.  If  tba 
latter  be  of  as  high  and  solemn  a  natnre  as  the  former,  it  ^ynftiyn*"  to  a  Talld 
aroidaooe  of  it.  We  do  not  mean  to  aay  that  in  all  oases  the  act  of  dx»- 
•afirmanoe  should  be  of  the  same,  or  of  as  high  and  solemn  a  nature  as  the 
original  act;  for  a  deed  may  be  aToided  by  a  plea.  Bat  we  mean  only  to  Cftj 
that  if  the  act  of  disaffirmance  be  of  as  high  and  solemn  a  natore,  shers  is 
so  ground  to  impeach  its  sufficiency.  Lord  Ellenborough,  in  BayUa  v.  IXmm- 
ieffy  3  Man.  k  Sel.  481,  482,  held  a  parol  confirmation  of  a  bond  given  by  an 
infant,  after  he  came  of  age,  to  be  inyaHd;  insisting  that  it  should  be,  by 
aomething  amounting  to  an  estoppel  in  law,  of  as  high  anthority  as  the  deed 
itself;  but  that  the  same  deed  might  be  avoided  by  the  plea  of  infancy. 
There  are  cases,  however,  in  which  a  confirmation  may  be  good  without  b<:iisg 
by  deed,  as  in  case  of  a  lease  by  an  infant,  and  his  receiving  rent  after  he 
carae  of  age:  See  Baa  Abr.,  Infancy  and  Age,  I,  8." 

TiMB  or  Atoidavcb. — 1.  Conveyances  of  land  by  an  infant  cannot  be  ooncln- 

lively  avoided  until  after  the  infant  has  attained  his  majority:  Note  to  TVcier 

V.  Moreland,  I  Am.  Lead.  Cas.  257;  Tyler  onJitt  k  Cov.  66;  J?oo/v.  SUiford^ 

7 Cow.  183;  S.  C.  9Id.  626;  Booly,  Mix,  17  Wend.  119;  JUatthewatm  v.  Jokn^tm, 

1  Hoffi  Ch.  560;  Hastings y,  DoUarhide,  24  Cal.  195;  DwUony.  Brown,  31  Mich. 

182;  ZHwrn  v.  Merrkt,  21  Minn.  196;  Bozeman  v.  Browning,  31  Ark.  364;  WcU- 

iace  v.  LalJiam,  52  Miss.  291.  2.  Personal  contracts,  generally,  may  be  avoided 

either  before  or  after  arriving  at  age:  Note  to  Tucker  v.  Moreland,  1  ^un. 

Lead.  Cas.  258;  Tyler  on  InL  &  Gov.  68,  69;  Stafford  v.  Ro<f,  9  Cow.  626; 

SfUpman  v.  Horton,  17  Conn.  481;  Carr  v.  Clougk,  26  N.  H.  280;  WUlis  T. 

Twamhly,  13  Mass.  204;  BaiUy  v.  Bamberger,  UK  Man.  113;  Go^fney  r. 

Hayden,  110  Mass.  137;  S.  C.  14  Am.  Bep.  580;  but  see  Boody  v.  McKenmy, 

223  Me.  517;  Farr  v.  Sumner,  12  Vt.  28;  DwUon  v.  Brown,  31  Mich.   182. 

But  by  statute  in  Iowa  disaffirmance  in  any  case  before  majority  is  u*  no 

effect:  Murphy  v.  Johnson,  45  Iowa,  57.     As  to  contracts  for  personsl  aerv- 

ioe  by  a  minor  it  is  held  in  Squires  v.  ffydl\f,  9  Mich.  274,  and  Spicer  v.* 

Earl,  9  Cent.  L.  J.  186,  that  so  far  as  the  infant  has  ezeonted  such  contract 

without  dissent,  he  canaot,  after  attaining  his  majority,  disaffirm  it,  unless 

it  i^pears  to  have  been  fraudulent  or  unreasonable. 

Act  of  Avqidancs. — 1.  A  conveyance  of  land  may  be  avoided  by  an 
infant  by  entry,  ejectment,  writ  dum  fwi  irrfra  cetatem,  by  another  abeolnte 
conveyance  after  attaining  his  majority,  or  indeed  by  any  act  manifesting 
anequivocally  his  intention  to  avoid  it:  Note  to  Tucker  v.  Moreland,  I  Am. 
Lead.  Cas.  257;  Boberts  v.  Wiggin,  8  Am.  Dec.  38;  Irvine  v.  Irvine,  9  WalL 
617;  Dixon  v.  MerriU,  21  Minn.  196;  Hastings  v.  IhUarhids,  24  Cal.  195; 
Mustard  v.  Woh(fard,  15  Grat.  329;  Bool  v.  Mix,  17  Wend.  120;  Cfreen  v. 
Green,  69  N.  Y.  553;  ScoU  v.  Buchanan,  11  Humph.  469;  Drake  v.  Ramsey, 
5  Ohio,  251;  Cresinger  v.  Welch,  15  Id.  156;  Harris  v.  Cannon,  6  Oa.  382; 
U'orcum  v.  SJieahan,  21  Mo.  25;  Scranton  v.  Stewart,  52  Ind.  69;  lUinois  etc 
Co.  V.  Bonner,  75  111.  315;  Allen  v.  Poole,  54  Miss.  323.  2.  In  the  case  of 
mere  personal  contracts  *'  the  avoidanoe  may  be  by  any  act  dearly  demon 
atrating  a  renunciation  of  the  contract:"  Note  to  Tucker  v.  Moreland,  1  Am. 
Lead.  Cas.  258,  and  cases  cited. 

VouuBLB  CovTBAcra, — As  to  what  contracts  of  an  infant  are  voidable, 
■ee  Conroe  v.  BirdsaU,  I  Am.  Dec.  106;  OUoer  ▼.  HondOet,  7  Id.  134,  and 
note. 

Bativigatiok. — As  to  what  is  necessary  to  constitute  a  binding  ratification 
ci  an  inhaa^B  ezeoatory  contract,  see  Whitney  v.  DutrK,  7  Am.  Dec.  229,  and 
note. 
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JoDGiOEMTS  ASAI27OT  Ikvahts. — On  the  rabjeot  oC  jodgBMBti  ^griaii  fu- 
bat8»  and  when  and  hov  they  may  be  avoided,  eee  Poriar  T.  JMteM» 
I53k  and  note  thereto,  and  Beehr  v.  JSu^^  po««,  161. 


FowKE  V.  Slaughter. 

(S  A.X.  IfAMBALI.,  66.1 

A.  Rbsultiho  Trust  does  not  arise  on  a  pornhaae  of  kad  for  imjiWi  '■  bepoftt 
'vrhere  the  puxxihaaer  usee  his  own  name  and  credit^  and  tiM  mdeiiakii^ 

to  act  for  the  other's  benefit  is  by  paroL 

Apfbai.  from  the  dxxniit  coort.    The  opinion  states  the  oaee. 

Crittenden,  for  the  appellant. 
Pope,  contra. 

By  Court,  Botlk,  C.  J.  Slaughter  purchased  of  White  a  tract 
of  land  iu  Warren  county,  at  the  price  of  six  dollars  per  acre^ 
for  the  payment  of  which  he  gave  his  obligation  with  security^ 
and  took  from  White  a  bond  for  the  conveyance.  He  afterwards 
sold  the  same  land  to  Fowke  and  West  at  the  price  of  eight 
dollars  per  acre,  assigned  to  them  White's  bond  for  the  coDvey- 
anoe,  and  received  from  them  their  bond  for  that  price.  Upon 
this  bond  he  broaght  suit  and  recovered  judgment  to  stay  pro- 
ceedings,  upon  which  Fowke  and  West  filed  their  bill,  alleging 
that  Slaughter  bad  agreed  to  purchase  the  land  as  their  agent, 
and  for  their  benefit;  that  after  he  had  made  the  purchase,  he 
represented  that  he  had  given  eight  dollars  per  acre,  instead  of 
six  dollars,  and  under  the  influence  of  that  representation,  ^bey 
had  given  their  bond  for  that  price;  and  thej,  therefore,  praj 
to  be  relieved  from  the  payment  of  the  difference  between  six 
and  eight  dollars  per  acre. 

Slaughter,  in  his  answer,  denies  that  he  undertook  to  mak^ 
the  purchase  for  the  complainants  as  their  agent.  He  admits 
that  he  purchased  at  the  price  of  six  dollars  per  acre,  and  Bold 
to  them  at  eight  dollars,  but  avers  that  they  were  informed  of 
the  price  he  had  given. 

The  circuit  court  dissolved  the  injunction  and  dismissed  the 
bill,  and  the  complainants  have  appealed  to  this  court.  There 
IB  no  pretense  to  say  that  the  complainants,  when  they  made 
the  purchase,  were  ignorant  of  the  true  price  which  the  defend* 
ant  had  agreed  to  give  for  the  land;  for  the  bond  on  White  for 
the  convejance,  which  was  assigned  to  them  at  the  time  thej 
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executed  their  obligation  to  the  defendant,  expresses  on  its 
face  that  the  defendant  had  purchased  at  the  price  of  six  doUara 
per  acre. 

But  if  the  fact  had  been  as  the  compUdnants  allege,  it  would 
not  have  availed  them;  for  they  seek  not  to  vacate  the  contract 
on  the  ground  ^f  the  fraud,  or  the  exorbitancy  of  the  price,  but 
to  have  the  benefit  of  the  defendant's  purchase,  which  thejr 
allege  he  was  bound  to  make,  as  their  agent;  and  they  have 
wholly  failed  to  make  out  a  case  that  would  entitle  them  to  suck 
relief.    There  is  some  parol  testimony,  of  an  equivocal  character, 
tending  to  prove  that  the  defendant  had  undertaken  to  make 
the  purchase  as  the  agent  of  the  plaintiffs;  but  there  is  no  vrriir- 
ten  evidence  of  such  an  agreement.     And,  as  in  fact  he  made 
the  purchase  in  hi»  own  name,  and  upon  his  own  credit,  a  mer^ 
verbal  agreement  to  make  the  purchase  for  the  complainants 
cannot  be  enforced,  under  the  provisions  of  the  statute  against 
frauds  and  perjuries:  Roberts  on  Frauds,  101. 

The  decree  must  be  affirmed  with  costs. 


Rbsultino  Trusts  arise  where  one  parchases  land  with  another'a  money, 
and  such  trosts  not  being  within  the  statute  of  frauds  may  be  proved  by  parol: 
Foote  V.  Colvin,  3  Am.  Dec.  478;  Jackson  v.  Morse,  8  Id.  306.  But  the  trnr . 
must,  under  the  statute  of  frauds,  arise  from  some  conveyance  or  deed:  «/a^- 
son  V.  Morse,  8  Id.  306.  The  trust  land  may  be  sold  on  an  execution  against 
the  cestui  que  trust:  Fttote  v.  Cohnn.  3  Am.  Dec.  478. 


WooLFOLK  V.  Overton. 

[8  A.  K.  Mamhat.t.,  68.] 

Sheriti^s  Salb— Dslivest  of  Possession.— a  sheriff  seUing  land  on  exsea- 
tion  cannot  give  possession.  But  if  the  defendant  assents  to  the  pur- 
chaser's taking  possession,  and  the  latter  does  so»  it  is  a  waiver  of  nlte> 
rior  measures  for  obtaining  possession,  and  such  assent  may  be  inferred 
from  acts  as  well  as  words. 

Appeal  from  the  circuit  court.     The  opinion  states  the  case. 
Ear  din,  for  the  appellant. 
Wickliffey  contra. 

By  Court,  Owslet,  J.  This  is  an  appeal  from  a  judgment 
of  restitution,  rendered  in  favor  of  Orerton,  in  a  proceeding 
had  by  him  under  the  law  regulating  forcible  entries  and  de- 
tainers.    The  only  question  presented  for  the  decision  of  i^^9 
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eonit  grows  out  of  instractions  giyen  by  the  oirouii  eourt  on 
the  trial  of  the  issue  taken  on  traTerse  to  the  inqoest  of  the 

jniy. 

It  appears  that  whilst  Overton  and  a  certain  Fishback  jointly 
occopied  the  mill  and  land  in  contest,  the  sherilTy  in  Tirtne  of 
an  execution  against  the  estate  of  Oyerton,  exposed  to  public 
sale  his  iuterest  in  the  mill  and  land,  and  Woolfolk  became  the 
purchaser;  that  before  Woolfolk  made  the  purchase  he  was 
requested  by  Overton,  who  was  then  present  on  the  land,  to 
bid;  that  after  th'e  sale  was  made  the  sheriff  was  informed  by 
Fishback  that  be  ought  to  deliver  possession  to  Woolfolk,  and 
the  sheriff,  in  the  presence  of  Overton,  replied  he  would  do  so, 
and  Accordinglj,  in  company  with  Overton,  Fishback  and  Wool- 
folk  proceeded  towards  the  mill  for  that  purpose;  but,  before 
they  arrived  at  the  mill,  Overton  stopped  and  tbe  rest  of  the 
eompany  continued  on  to  the  mill;  that  the  sheriff  then  de« 
livered  tbe  possession  of  Overton's  interest  to  Woolfolk,  and 
since  then  the  mill  has  continued  in  the  joint  possession  of 
Fishback  and  Woolfolk,  or  that  of  Woolfolk's  son,   holding 
under  him.     It  does  not  appear  that  Overton  gave  any  express 
assent  for  the  possession  to  be  delivered  by  the  sheriff  to  Wool- 
lolk,  nor  does  it  appear  that  be  expressed  any  objection  or  un- 
willingness thereto.     After  these  facts  were  proven,  and  tbe 
executions  under  which  the  sale  was  made,  togetber  with  tbe 
sheriff's  return  thereon,  accompanied  with  the  records  of  the 
judgments  upon  which  they  issued,  were  introduced  and  read 
to  the  jury,  the  court,  on  the  motion  of  Overton's  counsel,  in- 
structed the  jury  that  upon  tbe  whole  eridence  the  law  was  for 
Overton,  and  if  they  believed  the  evidence  they  ought  to  find 
for  him. 

Assuming  the  existence  of  every  fact  which  the  evidence  in 
anjwise  conduces  to  prove,  we  cannot  accord  with  that  court  in 
its  instructions  to  the  jury.  It  is  not  supposed  that  the  sheriff, 
in  virtue  of  the  executions,  derived  any  authority  to  deliver  the 
possession  to  Woolfolk.  Those  executions,  no  doubt,  conferred 
upon  him  ample  X)ower  to  sell  and  convey  any  legal  interest 
which  Overton  held  in  the  land,  but  when  tbe  sale  and  convey- 
ance was  accomplished,  the  authority  of  the  sheriff  terminated; 
and  to  obtain  the  possession,  Woolfolk,  the  purchaser,  should 
resort  to  those  means,  and  those  means  only,  which  are  fur- 
nished by  law  to  others  having  the  right  of  possession  to  land 
which  may  be  in  the  occupancy  of  another. 
Thus  considering  the  right  acquired  by  Woolfolk  under  tbe 
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sale,  it  would  certainly  have  been  inadmiasible  for  either  him  ofr 
the  sheriff  to  have  entered  and  taken  the  posaession  of  the  mill 
without  the  assent  or  against  the  will  of  Overton,  whilst  he 
waa  thereof  possessed  in  fact;  and  if  the  evidence  could  be  con- 
strued to  prove  such  an  entry  and  taking  of  possession,  under 
the  law  regulating  proceedings  in  cases  of  forcible  entries,  the 
instructions  of  the  court  might,  upon  the  supposition  of  its 
having  been  hypothecated  upon  the  existence  of  those  facts 
which  the  evidence  conduce  to  prove,  be  sustained.     But  we 
apprehend  the  jury  might  have  fairly  inferred  from  the  evidence 
the  assent  of  Overton  to  the  posaession  which  was  delivered  by 
the  sheriff  to  Woolfolk.     It  is  true,  no  express  assent  was 
proven;  but  from  the  circumstances  of  Overton's  being  present, 
encouraging  Woolfolk  to  bid  for  the  land,  and  making  no  ob- 
jection to  the  possession  which  he  knew  was  about  to  be  deliv- 
ered, taken  in  connection  with  the  circumstance  of  his  having* 
set  out  with  the  sheriff,  and  proceeded  part  of  the  way  to  the 
mill,  when  possession  was  about  to  be  delivered,  demonstrate^ 
as  satisfactorily  as  it  possible  for  conduct  to  do,  that  Overton 
not  only  assented  to,  but  was  perfectly  willing  for  Woolfolk  to 
take  and  enjoy  the  possession  of  the  mill.     After  thus  mani- 
festing his  assent  and  willingness  to  Woolfolk's  entry  and  pos- 
session, Overton  cannot,  we  apprehend,  be  entitled  to  restitu- 
tion under  the  law  regulating  forcible  entries;  for  an  entry 
cannot  be  denominated  forcible  when  it  is  taken  by  the  assent 
of  the  person  in  possession;  and  it  cannot  be  important  whether 
the  assent  be  expressly  given,  or  implied  from  the  conduct  of 
the  person  on  whose  possession  the  entry  is  made. 

It  results,  therefore,  that  the  court  erred  in  its  instructions  to 
the  jury,  and  consequently  the  judgment  must  be  reversed,  with 
costs,  the  cause  remanded,  and  further  proceedings  had,  not  in- 
oonaisteDt  with  this  opinion. 


GiLLASPIE   V.  OSBUBN. 

[3  A.  K.  Mabikall,  77.] 

OusTEB  BT  Co-TBNAivT. — Where  one  tenant  in  common  enters  generally 
into  the  posBeeaion  of  the  common  estate,  his  poesoasian,  inures  to  tiia 
benefit  of  his  co-tenants;  but  if  he  enters  into  poeaeasion  of  part,  claim- 
ing the  whole  in  severalty,  his  possession  will  be  deemed  adverse  to  hii 
co-tenants,  and  the  statute  of  limitations  will  run  against  them. 

Paoov  OT  Execution  of  Attested  Instbithent. — Where  an  instrument  is 
attested  by  a  subscribing  witness,  he  alone,  if  living  and  in  a  situation 
to  be  examined,  is  competent  to  prove  its  execution. 
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AsnuL  from  the  cirooit  court    The  opinion  Btotes  tbe  ease. 
Wicldiffe  and  Brechenridge,  for  the  apx>ellant. 
Haggin^  contra. 

Bj  Court,  BoTLs,  O.J.  This  is  an  appeal  taken  by  the  lessor 
of  the  plaintiff  from  a  judgment  rendered  for  the  defendant  in 
an  action  of  ejectment. 

On  the  trial  in  the  circuit  court,  Gillaspie,  the  lessor  of  the 
plaintiff,  in  support  of  his  title,  produced  in  evidence  a  patent 
from  the  commonwealth  for  eight  hundred  and  siztj-two  and  a 
half  acres  of  land,  granted  to  him  and  Bobert  Johnson,  as  as- 
signees of  Stephen  Archer,  "  to  have  and  to  hold  the  said  tract 
of  land,  with  its  appurtenances,  to  the  said  Qillaspie  and  John- 
son (agreeable  to  their  respective  proportions),  and  to  their 
heirs  forever."  He  also  read  in  evidence  a  copy  of  the  original 
plat  and  certificate  or  survey,  with  an  assignment  thereon 
from  Archer,  of  four  hundred  and  thirty-one  and  a  fourth 
acres,  to  be  laid  off  at  the  north  end  of  tbe  survey,  to  Johnson, 
and  of  the  balance  of  four  hundred  and  thirfy-one  and  a  fourth 
acres  at  the  south  end  of  the  survey  to  the  lessor  of  the  plaint- 
iff. And,  from  the  connected  plat  in  the  cause,  it  appeared 
that  the  land  in  controversy  lay  in  the  southern  end  of  the 
survey. 

The  defendant,  on  their  part,  produced  in  evidence  a  patent 
from  the  commonwealth  to  Benjamin  Johnson,  including  the 
land  in  controversy,  but  of  younger  date  than  that  under  which 
the  lessor  of  the  plaintiff  claimed,  and  deduced  title  to  them- 
selves under  it.  Some  of  the  defendants  claimed  as  heirs  of 
Benjamin  Johnson;  some  by  conveyance  to  themselves  or  an- 
cestors from  Benjamin  Johnson  or  his  heirs;  but  others  claimed 
by  conveyances,  either  mediately  or  immediately  from  Bobert 
Johnson,  who  held  a  conveyance  from  Benjamin  Johnson.  And 
all  of  them  proved  that  tbey  had  been  in  the  continued  posses- 
sion of  their  respective  parcels  for  sixteen  or  eighteen  years, 
and  relied  on  tbe  statute  of  limitations,  approved  the  ninth 
of  February,  1809.  The  lessor  of  the  plaintiff  thereupon  moved 
the  court  to  instruct  the  jury  that  the  possession  of  defendants, 
except  that  of  Benjamin  Johnson's  heirs  and  Lindsay's  heirs, 
was  not  adverse  to  the  claim  of  the  lessor  of  the  plaintiff,  and 
that  the  statute  could  not  protect  them  in  this  action;  but  the 
oourt  overruled  the  motion,  and  the  lessor  of  the  plaintiff  ex- 
cepted. Whether  the  circuit  court  erred  in  refusing  thus  to  in- 
struct the  jury,  is  the  first  question  presented  by  the  record. 
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The  motion  to  instruot  was  predicated  upon  the  idea  that  the 
patent  to  Robert  Johnson  and  the  lessor  of  the  plaintiff  was  a 
grant  to  them  of  an  estate  in  comnion  in  the  whole  tract,  audi 
not  a  grant  of  their  respective  parts  in  severalty,  and,  therefore, 
it  is  inferred  that  the  possession  gained  bj  Johnson,  or  those 
claiming  under  him,  would  inure  to  the  benefit  of  the  lessor  of 
the  plaintiff,  and  could  not  be  adverse  to  this  claim. 

It  was,  no  doubt,  intended  that  the  patent  should  operate  as 
a  grant  to  the  patentees  in  severalty,  of  the  parts  to  which  thoy 
were  respectively  entitled,  by  the  assignment  to  them  upon  the 
plat  and  certificate  of  survey.  But  if  the  patent  be  construed 
without  reference  to  the  assignment,  it  can  only  have  the  effect 
of  a  g)rant  to  the  patentees  of  an  estate  in  common;  and  it  is 
extremely  questionable  whether  the  assignment  can  be  resorted 
to  for  the  purpose  of  controlling  the  operation  of  the  patent. 
That  is  a  point,  however,  we  do  not  deem  material  to  be  decided; 
for,  admitting  the  patent  to  operate  as  a  grant  to  the  patentees 
of  the  whole  tract  in  common,  and  not  as  a  grant  to  each  for 
his  respective  part  in  severalty,  still  it  would  not  follow,  as  a 
legal  consequence,  that  the  possession  of  the  defendants,  who 
hold  under  Johnson,  was  not  adverse  to  the  claim  of  the  lessor 
of  the  plaintiff.  The  relation  between  tenants  in  common,  or 
even  between  joint  tenants,  is  not  such  as  to  estop  one  co-tenant 
from  acquiring  and  holding  the  possession  adversely  to  another. 
It  is  true,  where  one  tenant  in  common,  or  joiut-tenant,  enters 
generally,  it  will  be  presumed  to  be  for  the  purpose  of  acquiring 
and  holding  the  possession  for  the  benefit  of  his  co-tenant  as 
well  as  himself;  but  this  is  but  a  presumption  of  fact,  which 
may  be  repelled  by  other  evidence;  and  here  all  the  circum- 
stances of  the  case  condense  to  show  that  tbe  defendants 
entered  and  held  the  possession  of  their  respective  parcels, 
claiming  title  to  the  whole  in  severalty,  and  not  as  co-tenants 
of  the  lessor  of  the  plaintiff. 

If,  then,  the  defendants  held  adversely,  it  results,  as  they 
deduced  a  connected  title  from  the  interfering  patent  granted 
to  Benjamin  Johnson,  that  they  are  within  the  letter  as  well  as 
the  spirit  of  tbe  statute  of  1809,  and,  consequently,  the  circuit 
court  decided  correctly  in  refusing  to  give  the  instructions  asked 
for  by  the  lessor  of  the  plaintiff. 

The  only  other  question  presented  by  the  record  grows  out 
of  a  bill  of  exceptions  taken  to  the  opinion  of  the  circuit  court, 
in  admitting  as  evidence  a  copy  of  a  power  of  attorney  from 
James  Barbour  to  Bichard  M.  Johnson,  bearinpr  date  the  sev- 
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enth  of  October,  1802.  The  copy  was  attested  by  the  clerk  of 
Scott  county  court,  who  certified  that  on  the  twenty-ninth  of 
October,  1802,  the  original  was  proven  before  him  in  his  office, 
by  one  of  three  subscribing  mtnesses  thereto,  and  admitted  to 
record.  The  copy  was  also  proved  to  be  correct  by  Bichard  M. 
Johnson,  who  deposed  to  the  execution  of  the  original  power 
by  Barbonr;  and  that  he  had  searched  for  it  and  coald  not  find 
it,  bat  neither  of  the  subscribing  witnesses  was  called  to  prove 
its  ezecation,  nor  is  there  any  reason  alleged  in  the  bill  of  ex- 
ceptions for  not  doing  so.  Under  these  circumstances,  we 
think  the  copy  could  not  have  been  properly  admitted  as  evi- 
dence. 

At  the  time  when  the  power  in  question  was  admitted  to 
record,  the  clerk  of  the  county  court  of  Scott  had  no  authority 
to  record  it,  upon  proof  of  its  execution  by  any  number  of  sub- 
eoribing  witnesses,  much  less  could  he  have  done  so  upon  its 
bdng  proved  by  one  witness  only.     The  county  courts  were 
authorized  to  take  the  acknowledgment  of  a  power,  and  there- 
upon to  admit  it  to  record;  and  the  clerks  in  their  offices  had 
the  same  authority;  but  we  are  aware  of  no  law  which  author- 
ized either  the  county  courts  or  the  clerks  to  admit  to  record  a 
power  of  attorney  on  proof  of  its  execution  by  witnesses,  at 
the  time  when  the  power  in  question  was  admitted  to  record 
by  the  clerk  of  the  Scott  county  court.    The  act  of  the  clerk, 
therefore,  in  taking  proof  of  its  execution,  and  admitting  it  to 
record  being  unauthorized,  was  a  mere  nullity,  and  conse- 
quently the  copy  attested  by  him  could  not  be  received  as  evi- 
dence.    The  copy,  however,  was  proven  to  be  correct,  and  the 
absence  of  the  original  was  sufficiently  accounted  for  by  the 
testimony  of  Johnson  to  let  in  inferior  evidence.     But  to  ren- 
der such  evidence  admissible  the  execution  of  the  original 
power  should  have  been  proved,  and  the  testimony  of  Johnson 
was  incompetent  for  that  purpose,  unless  the  subscribing  wit- 
ness had  been  shown  to  be  dead,  or  in  a  situation  not  to  be 
produced  on  trial.     For  it  is  a  settled  rule  that  if  there  be  a 
subscribing  witness  to  an  instrument,  who  is  living,  and  in  a 
situation  to  be  examined,  he  alone  is  competent  to  prove  its 
execution.     And  so  inflexible  is  the  rule  that  the  confession  or 
acknowledgment  of  a  party  to  the  instrument,  whether  it  is 
offered  as  evidence  Against  him,  or  against  a  third  person,  will 
not  excuse  this  testimony.    Nor  does  it  make  any  difference 
whether  the  instrument  be  in  existence  or  not.     For  although 
it  be  concealed  or  lost,  and  a  copy,  or  other  evidence  of  its 


140  OiLLABPiB  V.  OsBCEif.  [Kentackj, 

oontents,  be  given,  still  the  subacribing  witness,  if  known, 
must  be  called:  Peake's  Ey.  100.  The  jadgment,  Ofn  thin 
ground,  is  erroneous,  and  most  be  reversed,  with  oosis,  and 
the  cause  be  remanded  for  a  new  trial,  not  inconsistent  -with 
this  opinion. 


Ouster  bt  Co-tsnant,  what  is. — "An  ouster  of  his  oo>teiiaat  by  a  teoast 
in  oonunon  is  an  act  which  may,  in  general  terms,  be  described  in  the   Bame 
Language  as  any  other  ouster,  t.  e.,  it  'is  a  wrongfol  dispossession  or  ezdnsioo 
of  a  party  from  real  property  who  is  entitled  to  the  possession.'  Ouster,  both 
where  the  property  is  owned  in  severalty,  and  where  it  is  held  in  undivided 
interests  depends  upon  the  intent  of  the  party  taking  and  holding  poesessioti. 
This  intent  can  rarely  be  established  by  the  declarations  or  conf  essiona  of 
the  party  in  whose  mind  it  is  claimed  to  have  been  formed.     It  must,  there- 
fore, generally  bo  evidenced  from  the  acts  of  the  party.     If  a  person  having 
uo  title  thereto,  enter  upon  a  parcel  of  land,  and  subject  it  to  his  dominion, 
and  claim  and  exercise  the  rights  of  ownership  over  it,  little  or  no  doubt  can 
exist,  in  the  absence  of  explanatory  circumstances  that  he  intended  to  oast 
the  true  owner.     But  if,  on  the  other  hand,  a  co-tenant  enter  upon  the  w^hole 
or  any  part  of  the  realty  of  the  oo-tenancy,  as  he  has  a  legal  right  to  enter, 
the  law  presumes  that  he  intends  nothing  beyond  an  assertion  of  his  right. 
There  must,  therefore,  exist  other  and  stronger  evidence  to  prove  that  one 
co-tenant  has  ousted  another  than  would  be  required  to  prove  that  a  person 
having  no  right  to  the  possession  had  ousted  an  owner  in  severalty:   BarrH 
y.  Cobum^  3  Met  (Ey.)  613;  Forward  v.  Deetz,  32  Pa.  St.  72;"  Freeman  on 
Co-tenancy  and  Partition,  sec.  221.    The  difference  between  ouster  by  a 
stranger  and  ouster  by  a  co-tenant  consists,  therefore,  chiefly  in  the  d^^ree 
of  proof  required  to  establish  the  fact  of  ouster.     Proof  of  ouster  by  a  oo- 
tenaut  mnst  bo  of  the  most  satisfactory  nature:  Adamt  v.  Amea  Iron  Co.^  24 
Conn.  235.     The  acts  relied  upon  must  be  inconsistent  with  an  honest  in- 
tent to  acknowledge  and  confoim  to  the  rights  of  the  co-tenant:  NeuM  v. 
Woodruffs  30  Conn.  498.     There  must  bo  acts  of  exclusive  ownership,  nn- 
equi vocal,  overt  and  notorious,  of  themselves  imparting  notice  of  their  hostile 
character  to  the  other  co-tenants:   Warfidd  v.  Lindell,  38  Mo.  581;  see,  also, 
S.  C,  30  Mo.  283.     In  short,  the  acts  of  dominion  and  ownership  shonld  not 
be  susceptible  of  any  other  explanation  than  that  the  possessor  intends  to 
exclude  his  co-tenants:  PreacoU  v.  Nevers,  4  Mason  C.  C.  330;  Thornton  v. 
Tork  Bank,  45  Me.  161.     And  "the  acts  and  declarations  of  the  party  in 
possession  are  to  be  construed  much  more  strongly  against  him  than  where 
there  is  uo  privity  of  title:"  Bailey  v.  Trammell,  27  Tex.  328. 

In  Chandler  v.  Bicker,  49  Vt  128,  which  was  a  suit  for  partition  by  one 
claiming  to  be  tenant  in  common  with  the  defendant,  the  defense  was,  in 
part,  adverse  possession  for  the  time  required  by  statute  to  constitute  a  bar. 
Judge  Redfield,  in  passing  upon  this  branch  of  the  case,  said:  "The  defend- 
ant claims  that  Joseph  Kicker,  who  deeded  to  defendant's  grantor,  repudi- 
ated his  relation  as  co-tenant,  evicted  the  orator,  and  for  more  than  fifteen 
years  before  the  commencement  of  this  suit,  held  adversely.  In  order  to 
sever  his  relation  as  co-tenant,  and  render  his  possession  adverse,  it  must  be 
affirmatively  shown  that  the  orator  had  knowledge  of  his  claim  of  exclusive 
ownership,  accompanied  by  such  acts  of  possession  as  were  not  only  inconsis- 
tent with,  but  in  exclusion  of  the  continuing  rights  of  the  orator;  and  sv«"H 


April,  1820.]  Qbifvith  v.  Dshnr.  141 

M  ipoald  amount  to  an  ouster  aa  between  landlord  and  tenant:  Buetmaderr, 
Xeedham,  22  Vt.  617,  622;  SoberU  y.  Morgan,  30  Id.  323;  Leaek  t.  B€attie, 
33  Id.  195.'*  To  the  same  effect,  anbetantially,  are  Owtn  ▼.  Marian,  24  CaL 
373;  Wammack  v.  WhUmare,  58  Mo.  448;  Squireg  v.  Clark,  17  Kan.  84;  BaU 
V.  Palmer,  81111  370;  and  Sliumway  v.  Holbrook,  11  Am.  Dec  153.  And  the 
hostile  character  of  the  poeaeaaion  must  be  continned  or  it  will  be  no  bar. 
The  atatate  will  oeaae  to  ran  upon  a  recognition  of  the  oo>t«nant*a  right:  Sar^ 
ral  V.   Wrighi,  57  Ga.  484. 

OusTKR  ImsBSD  FBOM  What.  — Although  it  ia  neoeaaaiy  that  there 
■hoald  be  "  some  act  of  an  nneqaivocal  nature,  in  order  to  impadrt  to  the  poa- 
•eaaioQ  of  a  co-tenant  auch  a  hostile  character  as  to  convert  it  into  an  ouster, 
it  most  not  be  aaaumed  that  direct  OTidence  of  auch  act  must  always  be  pro- 
duced.    When  an  issue  arises  in  regard  to  an  alleged  ouster  certain  acta  and 
circumstances  may  be  put  in  evidence,  which  though  they  do  not  establish  a 
direct  keeping  or  turning  out,  nor  an  express  denial  of  title,  yet  tend  to  create 
*  a  oatoral  presumption  of  an  ouster,'  snd  to  force  upon  the  minds  of  the  jury 
the  conviction  that  an  actual  ouster  must  have  taken  place.     'If  one  teoant 
in  common  has  been  in  possession  a  great  number  of  years  without  any  ac- 
counting to  his  fellow  commoners,  this  is  proper  evidence,  from  which  the 
jury  may  infer  an  adverse  possession:'  Bryan  v.  Atwaier,  5  Day,  188.     In 
some  i"irt^TT^?^  such  possession  baa  been  regarded  aa  raiaing  a  presumption 
•f  law  which  the  jury  are  not  at  liberty  to  resist:  Van  Dyeh  v.  Van  Buren, 
1  Cai.  84L    An  ezdnsive  possession  under  a  claim  of  title  for  forty  year% 
while  the  other  co-tenanta  resided  in  the  same  county,  and  failed  to  assert 
any  claim  to  their  property,  warrants  the  presumption  of  an  actual  ouster: 
Jackson  t.  WhUbeci,  6  Cow.  633.     'Where  one  tenant  in  common  enters  on 
the  whole,  and  takes  the  profits  of  the  whole,  and  claims  the  whole  ex- 
clusively for  twenty-one  years,  the  jury  ought  to  presome  an  aotnal  ouster, 
though  none  be  proved:'  Frederick  v.  Gray,  10  Serg.  ft  B.  188;"  Freeman  on 
Co-tenancy  and  Partition,  sec.  242;  see,  also,  Ltfa^xmr  ▼.  Homan,  3  AIL 
355;  Keym-  v.  Evans,  30  Pa.  81   509;  Warjield  v.  LindeU,  38  Ma  581; 
Thonuu  T.  Oarvan,  4  Dev.  223;  Chud  v.  WM,  Id.  890;  HMard  t.  VFood; 
1  Snsed.  286;  MiBer  v.  Myert,  46  CaL  5d& 


Griffith  v.  Depbw. 

[3  A.  K.  Kasshaix.  117.] 

WAivnro  EzCEFTZONB  TO  Ambwkr. — Taking  a  bill  as  oanfessedas  to  those 
points  not  responded  to  is  a  waiver  of  exceptions  to  the  answer. 

Ebbobs  nr  Favor  of  a  Partt  objecting  to  a  decree  are  not  alone  sufficient 
ground  for  revising  it;  but  where  there  are  errors  against  him  sufficient 
to  reverse  the  decree,  all  errors,  whether  for  or  sgainst  him,  should  be 
taken  into  view  in  determining  what  decree  should  be  finally  entered. 

BiCBXB  oir  Terkcs — Dutt  ov  Court. — Where  a  court  prescribes  terms  to  a 
complainant  on  rendering  a  decree  in  his  favor,  it  should  see  that  those 
terms  are  complied  with  on  the  record,  and  should  not  delegate  that 
duty  to  another. 

Vesdss'b  Rights  oh  DasoLviNa  Cqhtbact — ^A  vendee,  whose  contract  is 
diMoIved,  haa  a  lien  on  the  land  for  the  purchase*money  and  interosti 
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Mid  for  the  value  of  his  improTementa,  and  ahonld  not  be  oompelled  tcr 
surrender  possession  without  payment  or  security  therefor. 

Idem — Rents  and  Improvbmxnts. — ^A  vendee  is  entitled,  <m  dissolution  of 
the  oontract,  to  the  present  value  of  lasting  improvements  made  by  him- 
self, and  is  liable  for  the  rent  of  the  property  as  it  was  when  he  re- 
ceived it. 

Idxm— CoBCFUTATiON  OF  Rent  Ain>  Intebest. — Where  a  oontract  for  the 
sale  of  land  is  dissolved  for  the  vendor's  default,  both  the  interest  on 
the  purchase-money  and  the  rent  should  be  reckoned  from  the  time  of 
filing  the  bill  for  dissolution  of  the  contract. 

On  an  Issue  of  Quantum  Damnhtcatus  the  jury  should  be  instructed  ss 
to  the  criterion  of  damages,  and  the  decree  should  show  the  nature  of 
the  evidence,  whether  oral  or  written,  upon  whidi  the  issue  was  de- 
termined. 

Appeal  from  the  circuit  court.    The  opinion  states  the  case. 
Hardin,  for  the  appellant. 
Bibb,  contra. 

By  Court,  Mnxs,  J.  Griffith  filed  his  faill,  alleging  thai; 
Depew  had  giT^n  his  bond  to  convey  a  tract  of  land  by  certain 
metes  and  bounds,  in  the  bill  set  forth,  to  Speaks,  who  as- 
signed it  to  Graham,  who  assigned  it  to  him,  the  complainant; 
and  that  about  the  time  the  period  arrived  when  the  deed  was 
to  be  made,  be  lost  the  bond  and  cannot  find  it;  and  he  ex- 
hibits and  swears  to  a  copy,  as  nearly  as  his  recollection  will 
serve,  and  he  then  makes  Depew,  Speaks  and  Graham  defend- 
ants, and  prays  a  conveyance.  Speaks  admits  that  he  held  the 
bond  and  assigned  it  to  Graham,  who,  he  believes,  assigned  it 
to  the  complainant.  Against  Graham  publication  was  had,  and 
the  bill  taken  for  coufessed  as  a  non-resident.  Depew,  in  his 
answer,  admits  he  sold  the  land  to  Speaks  by  the  boundaries, 
or  part  of  tbem,  contained  in  the  bill;  but  alleges  that  he  was 
deceived  in  the  quantity,  having  calculated  by  a  scale  and  di- 
viders, supposed  it  to  be  but  forty  acres,  when  it  has  since 
turned  out  to  be  eighty,  and  professes  his  willingness  to  convey 
(be  forty  only.  This  answer  he  amended  after,  upon  excep- 
tions, it  was  adjudged  insufficient;  but  the  amendment  contains 
no  matter  necessary  to  be  noticed.  Griffith  afterwards  amended 
his  bill,  and  charges  that  Depew  has  no  title  at  all  to  convey, 
and  calls  upon  him  for  disclosure  of  title;  declares  that  the 
defect  of  title  in  Depew  was  a  late  discovery;  charges  that  he 
has  possession  of  the  land,  and  that  he  has  made  valuable  im- 
provements thereon,  which  he  alleges  he  is  likely  to  lose  by  an 
ejectment  brought  against  bim  and  Depew  by  some  other  per- 
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son,  and  prays  a  reeciBsioii  of  the  coDtract,  a  decree  for  the  Talue 
of  the  land,  and  pay  for  his  improvements.  To  this  bill  Depew 
filed  his  answer,  alleging  sundry  matters  which  are  not  neces- 
sary to  be  detailed,  as  none  of  them  are  established  by  proof. 
He  repeats  his  professions  of  willingness  to  convey,  bat  answers 
not  as  to  the  improvements;  nor  does  he  attempt  to  disclose 
bis  title,  bat  he  admits  the  existence  of  an  ejectment  against 
the  complainant,  which  he  avers  is  by  collusion  between  the 
complainant  in  this  suit  and  the  plaintiff  in  ejectment.  To 
this  answer  the  complainant  excepted  a3  insufficient,  because  it 
did  not  disclose  title,  and  was  not  responsive  to  the  bill;  but 
he  afterwards  appears  to  have  waived  his  exceptions  by  moving 
the  court  to  take  the  bill  for  confessed  as  to  every  charge  to 
which  Depew  had  not  responded,  which  order  the  court  ac* 
oordingly  granted. 

The  existence  of  the  bond  and  its  boundaries  were  proved 
with  considerable  certainty.     The  court  decided  that  the  con- 
tract should  be  set  aside,  and  that  "  the  complainant  should  re- 
cover of  the  defendant  Depew,  such  damages  as  he  had  sus- 
tained in  the  premises,"  and,  as  they  were  uncertain,  directed 
that  an  issue  of  '*  quantum  damnificatus  should  be  made."    And 
at  a  subsequent  term  a  jury  was  sworn  *'  well  and  truly  to  in- 
quire of  damages  therein/'  who  returned  a  verdict  of  two  hun- 
dred and  six  dollars  and  forty  cents.     It  does  not  thus  far  ap* 
pear  in  the  record  of  what  these  damages  were  composed, 
whether  of  the  value  of  the  land  alone  and  its  interest,  or  of  that 
and  other  injuries.     The  defendant  moved  to  set  aside  this  ver- 
dict and  grant  a  new  trial,  which  seems  to  have  been  opposed 
by  the  complainant,  and  was  overruled  by  the  court,  and  the 
court  then  proceeded  to  a  final  decree,  in  .which  the  court  de- 
clares that  ''the  jury  found  the  value  of  the  land  in  the  bill 
mentioned,"  and  approves  the  verdict,  and  decrees  the  amount 
to  be  paid  to  the  complainant  upon  the  complainant's  giving 
bond  and  security,  approved  by  the  clerk  of  the  court,  in  the 
penalty  of  four  hundred  dollars,  conditioned  to  indemnify  and 
save  himself,  the  defendant,  Depew,  from  all  losses  or  damages 
that  might  accrue  to  him  on  account  of  the  lost  bond,  and 
finally  decided  the  complainant  to  deliver  back  the  possession 
of  tbe  land  to  Depew,  before  he  should  have  execution  for  the 
amount  found  by  the  jury.     To  reverse  this  decree,  Griffith,  the 
complainant,  has  prosecuted  this  writ  of  error. 

Many  of  the  errors  assigned  question  the  correctness  of  these 
proceedings;  such  as  the  irregularity  of  going  to  trial  until  the 
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exceptions  to  the  answer  were  disposed  of;  the  rescission  of  the 
contract  instead  of  its  specific  execution;  the  direction  of  the 
iKBue  of  quantum  damnificaius,  and  then  proceeding  to  the  in- 
quiry without  such  issue;  the  vague  and  indefinite  terms  of  the 
decree  for  compensation  in  not  fixing  the  measure  of  damages, 
and  in  not  directing  the  inquiry  of  the  jury  to  a  particular 
point;  and  also  in  not  setting  aside  the  finding  of  the  jury. 
These  complaints  come  with  a  bad  grace  from  the  complainant. 
He  ceased  to  insist  on  his  exceptions  to  the  answer,  and  moved 
an  order  to  take  the  bill  as  confessed,  which  was  granted;  of 
this  order,  of  course,  he  can  not  complain.  If  the  court  belowr 
erred  in  rescinding  the  contract,  it  was  what  his  amended  bill 
earnestly  desired,  if  no  title  was  disclosed  and  declared  the 
specific  execution  impossible.  The  direction  of  the  issue,  and 
then  Dot  formally  making  it  up;  the  indefinite  terms  of  the  de- 
cree, und  vagueness  in  not  drawing  the  attention  of  the  jury  to 
a  point;  and  in  not  setting  aside  the  finding  of  the  juiy,  how- 
ever erroneous  they  may  be,  can  not  be  reversed  on  the  prayer 
of  the  complainant;  for  when  his  adversary  moved  to  set  aside 
the  verdict,  he  resisted  it,  and  having  once  shown  his  satisfac- 
tion with  the  expressions  of  the  decree  and  finding  of  the  jury, 
if  he  has  induced  the  court  below  to  err  by  adhering  to  it,  he 
ought  not  to  be  allowed,  in  this  court,  to  impeach  the  decision; 
and  this  court  sees  no  reason  for  disturbing,  in  favor  of  the 
complainant,  the  proceedings  of  the  court  below  until  after  the 
finding  of  the  jury. 

The  remaining  errors  question  the  details  of  the  final  decree, 
and  require  o.  more  serious  consideration.  The  decree  for  the 
recovery  of  the  assessment  of  damages,  we  approve;  but  it  was 
subjected  to  the  condition  of  previously  surrendering  the  pos- 
session aud  previous  bond  of  indemnity  against  the  lost  bond. 
For  improvements  made  by  a  vendee  under  the  faith  of  a  con- 
tract of  purchase,  while  it  is  in  his  possession,  and  for  his  pur- 
chase-money paid  for  the  estate,  be  has  a  lien  upon  the  subject 
improved,  and  ought  not  to  be  compelled  previously  to  part 
with  it,  as  is  done  in  this  instance,  without  any  payment  at  all. 
For  the  court  in  the  final  decree  declares,  and  we  must  take 
this  declaration  as  true,  aud  it  is  uncontradicted  by  no  other 
part  of  the  record,  that  the  iiuding  of  the  jury  is  the  value  of 
the  land.  The  bond  of  indemnity  appears  reasonable  and 
proper  to  secure  the  defendant  from  future  danger;  but  the 
execution  of  this  bond  before  the  clerk,  instead  of  in  court,  and 
leaving  the  clerk  to  be  judge  whether  the  conditions  of  the  de- 
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eree  were  complied  with,  and  the  ezecation  to  emiinate  upon 
the  contingeney  of  the  complainant's  doing  acts  in  pais,  without 
any  prerioiis  decision  of  the  court  that  these  acts  were  properly 
done,  this  court  cannot  approve.  The  bond  of  indemnity  ought, 
on  reasonable  notice  given,  to  have  been  executed  in  court,  or 
presented  to  it  previously  executed,  and  execution  for  the  value 
of  the  land  to  have  been  granted  by  the  act  of  the  court.  Foi 
this  court  deems  it  a  general  rule,  which  ought  not  to  be  lightly 
departed  from,  that  whenever  the  chancellor  shall  see  cause  to 
subject  the  complainant  to  any  conditions,  before  he  can  have 
execution  of  his  decree,  the  performance  of  them  ought  to  ap- 
pear of  record,  and  the  court  to  approve  thereof,  before  the 
execution  is  allowed  to  issne. 

Further,  as  the  court  admits  in  their  final  decree  that  nothing 
but  the  Talue  of  the  land  is  ascertained  by  the  jury,  and  it  is 
evident  that  the  defendant  has  possession,  and  claims  for  his 
improvements,  the  court  ought  to  have  directed  an  account  of 
ameliorations,  rents,  profits  and  waste,  to  be  taken  before  the 
proceedings  were  dosed  or  the  possession  changed.     This  leads 
the  court  to  determine,  as  that  court  ought  to  have  done,  by 
what  criterion  this  assessment  ought  to  be  made.     In  prescrib- 
ing rules  for  this  account,  the  court  has  been  able  to  derive  but 
little  aid  from  precedent.    Where  occupants  have  been  evicted 
by  strangers  in  this  country,  the  acts  of  assembly  in  some  cases, 
and  the  rules  of  equity  in  others  apply  to  their  case,  and  fix  the 
proper  criterion;  but  as  between  vendors  and  vendees  a  different 
role  ought  to  be  adopted.     In  the  case  of  a  rescission  of  a  con- 
tiact,  it  is  well  settled  that  the  court  ought  to  place  the  parties 
back  in  statu  quo  as  near  as  can  be  equitably  done;  that  the 
vendor  ought  to  refund  the  money  with  interest,  and  the  vendee 
ought  to  restore  the  subject  purchased  with  rents,  and  payment 
for  waste,  receiving  a  credit  for  the  valuable  and  lasting  im- 
provements he  may  have  made.     In  the  case  of  eviction,  by  a 
stranger,  the  occupant  generally  recovers  all  his  improvements, 
as  well  those  which  he  purchased  on  the  estate  at  the  time  of 
his  acquiring  it,  as  t^ose  which  he  afterwards  made;  and  after 
notice  binds  him,  he  generally  is  bound  to  account  for  rents  on 
all  the  improvements.     But  vendees  ought  never  to  be  per- 
mitted to  receive  pay  for  improvements  existing  on  the  estate 
when   they  acquire  it;  nor  does  it  seem  equitable  that  they 
should  be  charged  with  rents  on  those  which  are  the  product  of 
their  own  labor  and  capital. 
It  is  on  these  points,  which  arise  in  detail  in  applying  the 
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general  principles  applicable  to  Tenders  and  yendees,  as  well 
as  on  the  time  when  rents  oaght  to  commence,  that  authbiities 
afford  but  little  aid,  while  thej  in  general  terms  maintain  the 
general  principles.    To  giye  the  vendee  payment  for  improve- 
ments which  were  sold  him  by  his  vendor,  and  for  which  he  is 
remunerated  by  the  restoration  of  his  purchase-money,  would 
pay  him  twice  for  the  same  subject.     To  aUow  him  pay  for  the 
lasting  and  valuable  improvements  which  he  himself  has  made 
as  they  were  when  they  were  new,  and  to  charge  him  with  rente 
thereon,  might  leave  a  large  balance  in  his  favor  when  the  im- 
provements were  too  much  deteriorated  to  amount  in  value,  at 
the  date  of  the  assessment,  to  that  balance,  or  the  rents  mig^lit 
be  sufficient  or  more  than  sufficient  to  discharge  the  whole  price 
of  the  improvements  when  new;  and  although  those  improve- 
ments were,  at  the  date  of  the  assignment,  of  considerable 
value,  indeed  nearly  or  entirely  as  much  as  when  they  were 
new,  yet  the  vendee  would  receive  nothing  for  them  when  de- 
livered over.     Their  value  would  be  discharged  by  charging' 
him  with  rents  on  his  own  labor  and  capital,  and  the  vendor, 
through  whose  default  the  estate  might  be  lost  to  the  vendee, 
would  be  enriched  to  the  value  of  the  improvements,  consid- 
ered in  the  state  they  were  at  the  time  they  were  delivered  over. 
From  these  considerations,  as  well  as  others  which  might  be 
adduced,  it  seems  entirely  equitable,  as  a  general  rule,  applica- 
ble between  vendors  and  vendees,  to  charge  the  vendee  only 
with  the  rents  on  the  estate  as  it  was  when  delivered  to  him. 
If  its  profits,  as  it  then  was,  were  considerable,  for  these  and 
these  only  ought  he  to  account.     If  the  subject  sold  was  in 
such  a  situation  as  to  allow  of  no  resulting  issues  at  the  time  of 
sale,  until  the  labor  and  money  of  the  vendee  made  it  so,  he 
ought  to  be  made  to  account  for  no  rents  which  accrue  from  bis 
own  ezeiiions  and  the  expenditure  of  his  own  capital.     This 
rule,  the  court  conceives,  is  applicable  to  the  present  case,  and 
ought  to  have  been  extended  thereto  by  the  court  below.     The 
improvements  made  by  the  complainant,  and  they  only,  ought 
to  be  valued  at  their  intrinsic  value  when  the  assessment  is 
made,  considered  in  their  present  deteriorated  state.    The  time 
when  the  rents  attach,  furnishes  another  question.     It  may  be 
equitable  between  vendors  and  vendees,  when  the  vendee  trifles 
with  the  contract  and  fails  in  the  performance  thereof,  so  that 
through  his  acts  the  contract  is  vacated,  to  charge  him  with 
rents  from  the  time  he  took  possession.    But  when  the  default 
is  in  the  vendor,  who  cannot  make  title,  and  through  his  fraud, 


April,  1820.]  Obipfith  v.  Depew.  147 

uegligence  or  malfeasance,  the  contracfc  must  be  rescinded  of 
necessity,  and  the  vendee,  in  confident  secnritj  of  performance 
on  the  part  of  the  vendor,  has  enjoyed  the  subject,  it  does  not 
seem  to  be  equitable,  by  the  wrongs  of  the  vendor,  to  make 
him.  bailiff  or  receiver  of  such  vendor. 

In  the  present  case,  the  complainant  cannot  have  title  be- 
cause his  vendor  has  none,  and  the  filing  of  the  amended  bill 
appears  to  be  the  first  time  that  he  was  apprised  of  his  situa- 
tion.    From  this  time,  therefore,  and  not  before,  is  he  to  be 
charged  with  the  profits  resulting  from  the  estate  sold,  if  any 
could  result,  as  it  stood  when  sold;  and  he,  in  like  manner, 
ought  to  be  charged  with  injury  to  the  estate  arising  from  waste 
and  reduction  of  soil  during  the  time  he  held  it.     Such  an  ac- 
count before  the  proceedings  are  closed  ought  to  be  directed 
between  the  parties,  made  by  commissioners  appointed  by  order 
of  the  court,  authorized  to  make  the  proper  assessments,  and 
the  decree  ought  then  to  be  rendered  in  whosesoever  favor  the 
balance  may  appear;  and  if  a  balance  for  improvements  or  pur- 
chase-money should  appear  in  favor  of  the  complainant,  he 
OQght  to  be  directed  to  restore  the  estate  as  soon  as  the  balance 
was  paid  or  secured  to  him  by  replevin  or  otherwise;  and  if  no 
balance  should  appear  in  his  favor,  then  he  ought  forthwith  to 
be  compelled  to  restore  the  possession,  reserving  to  the  court 
the  authority,  by  subsequent  orders  or  decrees,  to  subject  the 
estate  to  sale  in  satisfaction  of  the  decree,  if  the  balance  so 
found  in  favor  of  the  complainant  shall  not  be  paid  and  secured. 
The  decree  of  the  court  below  in  the  foregoing  particulars  is, 
therefore  erroneous,  and  must  be  reversed,  so  far,  and  so  far 
only,  as  it  disagrees  with  the  foregoing  opinion,  and  affirmed 
as  to  the  residue,  with  a  mandate  to  the  court  below  to  decree 
accordingly. 

A  rehearing  having  been  granted,  the  case  was  again  argued, 
and  on  December  15,  the  following  additional  opinion  was  pro- 
nounced: 

By  Court,  Mills,  J.  On  a  re-consideration  of  this  case,  we 
have  been  led  to  consider  a  question  of  some  importance  in  the 
practice  of  this  court,  and  that  is,  if  the  decree  is  reversed,  and 
the  cause  sent  back  for  new  proceedings,  ought  we  not  to  look 
back  to  the  first  error,  and  place  the  whole  decree  right,  al- 
though the  first  error  may  have  been  committed  in  favor  of  the 
plaintiff  in  error,  and  against  the  defendant  ?  It  is  a  well  settled 
rale  that  if  ail  the  errors  complained  of  are  not  injurious  to  the 
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^aintitfy  bat  to  the  defendant^  the  decree  will,  and  oagbt  to, 
be  afizmed  in  toto,  and  Hie  defendant  in  enor  may  then  proee- 
e«te  kia  writ.    But  if  the  decree  is  once  reyereed,  it  may  pre- 
vent and  bar  the  defendant  in  error  from  prosecuting  his  writ 
to  reverse  it.     If  this  be  correct,  it  is  erident  every  error  ought 
to  be  rectified,  both  for  and  against  him.    In  the  present  case, 
we,  in  the  former  opinion,  approved,  and  we  still  j^prove,  the 
decision  of  the  oonrt  below  in  rescinding  the  contract;  bat  we 
eonoeiTe  that  the  order  or  decree  of  that  court  directing  that  a 
jnry  be  impaneled  to  inquire  of  damages,  and  the  proceed- 
iags  and  diarge  deliyered  to  them,  is  too  vague  and  indefinite. 
It  does  not  appear  that  the  jury  were  restrained  to  any  kind  of 
damages;  or,  indeed,  into  what  kind  of  damages  tiiey  were  to 
hwpfiire;  when  it  was  the  duty  of  the  court  first  to  determine 
Ibe  criterion  of  damages,  and  to  have  given  that  criterion  in 
diarge  to  the  jury  when  sworn.     It  does  not  ai^>ear  what  kind 
el  evidence  was  used  on  the  inquiry,  whether  the  depositions 
v^ich  were  filed,  or  that  of  witnesses  ore  tenus,  when  it  would 
have  been  proper  to  have  pointed  out  the  nature  of  the  evi- 
dence in  the  decree  which  directed  the  inquiiy.     If  the  tes- 
timony filed  in  the  cause,  and  that  only  was  used,  the  verdict 
appears  higher  than  the  value  of  the  land  proved,  and  we  are 
unable,  except  from  the  expressions  of  the  court,  in  the  final 
decree,  to  know  what  damages  composed  the  verdict.   Although 
liie  present  plaintiff  in  error  resisted  a  new  trial,  yet,  as  the 
order  of  decree  directing  that  inquiry  is  deemed  erroneous, 
we  now  differ  from  so  much  of  the  former  opinion  rendered 
herein  as  affirms  these  proceedings;  and  we  now  reverse  the 
decree,  commencing  with  the  order  which  directed  a  jmy  to  be 
impaneled  and  sworn,  and  all  proceedings  subsequent  thereto. 
In  directing  such  decree  as  that  court  ought  to  have  given,  we 
conceive,  as  uo  actual  fraud  is  proved,  that  the  parchase-money 
ought  to  be  the  proper  criterion.    If  that  cannot  be  ascertained, 
then  the  value  at  the  date  of  the  contract,  to  be  ascertained  by 
the  proofs  in  the  cause,  or  by  the  inquiry  of  a  jury.     On  this 
purchase-money  interest  ought  to  be  given,  commencing  at  the 
same  period  when  rents  are  directed  to  commence   by  this 
decree.     So  far  as  the  present  decision  of  this  court  differs 
from  the  former,  the  latter  is  reversed  and  set  aside;  and  in 
all  other  respects  the  former  decree  of  this  court  must  stand 
nnaltered  and  affirmed. 


As  TO  CoMPUTATiov  or  RiNT  AKD  Intbbist  OH  aettiog  Mid«  a  cuatraot 
for  the  sale  of  lands,  see  DoggtU  v.  Enuraon,  1  Wood,  ft  M.  195^  where  the 
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pmripd  CM0  m  ciled.  Woodboiy,  J.,  eiptMiM  »  pwiwi—  for  ik»  lule, 
tliat  in  «I1  cases  ol  reacuaded  oontcMte,  mteraH  on  tiM  pnwh— ii  wwwy 
•bovld  be  allowed  from  the  time  of  payment,  and  that  on  the  other  kaadt 
rents  and  profits  should  be  oomputed  £rom  the  time  of  taking  pnswsinn, 

GoMPiNaATiOK  POB  Impbovkmcnts. — An  incomplete  oonttact  for  the  aala 
ol  Isnds^  the  eocnpletion  of  which  depends  npon  oontingenoies  which  nerer 
h^ipen,  does  not  entitle  the  ooenpant  tlMreondsr  to  iwpenssiHon  for  his 
improvements.  He  will  be  regarded  as  a  aere  tenast  at  wiU,  and  will  ha 
presumed  to  have  made  the  improvements  for  his  own  aeoommodatioft; 
Ecwe  T.  Logwood,  3  A.  K.  Marsh.  388. 

That  on  setting  aside  a  contract  the  ooort  must,  as  far  as  poaible,  plaoa 
fte  psrtisa  in  tkUu  quo,  ase  Hwmbie  v.  UfaiHoa,  poit^  Wk 


Bank  of  Kentucky  v.  Sandeiul 


[S  A.  K.  MAanuix*  1M.] 
l4LL  OF  BzcoANOB  Db;awk  bt  Pubuo  QvnoiiL— Onfisarily  where  a 

emment  ofEioer  signs  a  contract  with  the  addition  of  his  ofioial  titifl^  ha 

is  not  personally  liable  thereon,  as  the  sgent  of  an  individual  would  he; 

but  if  the  contract  is  made  negotiable  and  is  in  the  form  of  a  biU  ol 

exchange,  the  drawer  and  indorsets  are  personally  liable,  as  in  other 

cases  of  negotiable  paper. 
A  Bill  Tayajsle  fbom  a  Pabhodlab  Fuhp  is  neverthslsai  a  good  biU  if 

the  fond  is  certain  and  the  mention  of  it  in  the  hill  is  merely  disestey 

to  the  drawee. 


Appeal  from  the  cirooit  ooait.    The  opinion  itaiaa  Um 
Hardin,  for  the  plaintiff. 
Hoggin,  for  the  defendant. 

By  Court,  Mills,  J.  James  Taylor,  district  paymaster  of  Um 
United  States  during  the  late  war,  drew  sundry  draf ts,  or  army 
bills,  on  the  paymaster  of  the  United  States  army,  of  which 
the  following  is  a  correct  specimen,  to  wit: 

*'Nbwpobt,  Kkktookt,  September  2;  1814w 
"  Bxchange  for  $^709. 

"  Sir:  After  ten  days'  sight  of  this,  my  third  of  exchange 

(first  and  second  of  the  same  tenor  and  date  unpaid),  please  to 

pay  to   lieutenant  William   D.    Haydon,  paymaster  of  the 

twenty-eighth  regiment,  United  States  infantry,  or  order,  fouz 

thousand  seven  hundred  and  nine  dollars,  on  account  of  the 

subsistence  of  the  army  of  the  United  States  for  the  year  1811. 

For  this  sum  I  am  to  be  charged  and  held  accountable,  as  per 

advice  of  equal  date  with  this. 

"  I  am,  respectfully  sir,  most  obedient, 

"Jambs  Tatlos,  D.  Paymaster. 

^'BoBXBT  Brknt,  Esq.,  Paymaster  U.  S.  Army,  Washington  city." 
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These  bills  were  sold  bj  Sanders,  one  of  the  appellees  to  the 
bank  of  Kentucky,  and  indorsed  by  him.     They  were  dishon- 
ored and  returned.     A  controversy  then  arose  between  Sanders 
and  the  bank,  which  gave  rise  to  this  suit,  whether  these  ^were 
bills  on  which  the  indorser  was  bound  to  pay  ten  per  cent,  dam- 
ages on  the  event  of  their  being  dishonored,  according  to  the 
act  of  assembly  then  in  force.     On  this  question  depends  the 
judgment  of  the  court  below.     If  this  be  a  bill  of  exchange 
subjecting  the  indorsers  to  the  per  cent,  on  its  being  protested, 
then  the  judgment  of  the  court  below  must  be  reversed.     On 
the  contrary,  if  it  is  not  such  a  bill,  the  judgment  must  be 
affirmed.     It  is  contended  on  the  part  of  the  appellee,  that  it  is 
evident  from  the  face  of  this  bill  that  it  is  drawn  by  one  agent 
of  government  on  another,  in  favor  of  a  third;  that  it  evidences 
a  contract  for  government;  and  that  the  individuals  were  not 
bound;  and  for  this  cause  the  bill  is  not  within  the  statute.     It 
is  a  general  principle  that  when  an  individual  signs  a  contract, 
and  adds  a  title  or  some  addition  to  his  name,  he  is  neverthe- 
less individually  bound.     To  this  rule  the  case  of  an  officer  of 
government  is  an  exception.     As  the  government  can  speak 
only  by  her  officers,  their  contracts,  officially  signed  by  the 
officer,  are  considered  as  obligatory  on  the  government  alone. 
Such  is  the  principle  of  the  case  of  Hodgson  v.  Dexter ^  1  Cranch, 
345;  Syner  v.  Aylelt,  1  Cal.  105;  Tutt  v.  Lewis,  3  Id.  233. 

But  we  apprehend  these  cases  turn  upon  the  intention  of  the 
parties  contracting,  and  the  official  signature  of  the  parties  is 
used  as  evidence  of  the  intention.  On  the  contrary,  if  an  in- 
tention is  manifest  of  another  nature,  the  individual  may  bind 
himself  notwithstanding.  Had  the  drawer  in  this  instance,  by 
a  paper  negotiable,  given  an  authority  to  a  subordinate  agent 
of  government  to  draw  its  funds  from  a  third,  no  doubt  the 
rule  would  apply,  and  each  party  to  the  paper  must  be  assumed 
to  have  trusted  the  government.  But  when  he  drew  the  in- 
strument in  a  negotiable  form,  and  attached  to  it  all  the  requi- 
sites of  a  bill  01  exchange,  as  well  as  the  name,  it  is  evident 
'  that  he  intended  the  payee  to  negotiate  it,  and  thereby  place  it 
in  the  channels  of  commerce  among  individuals.  Having  done 
so,  although  the  bill  is  drawn  on  the  funds  of  the  government, 
yet  it  was  evident  that  the  bill  was  to  go  on  the  individual 
credit  of  the  drawer,  and  its  negotiable  character  is  conclusive 
of  that  intention,  as  well  as  the  fact  that  it  was  actually  nego- 
tiated. But  it  may  be  said  that  this  is  not  a  bill,  because  it  is 
payable  out  of  a  particular  fund,  to  wit,  ''  on  acoount  of  the 


April,  1821.  J  Steele  v.  Tatlor.  161 

Bufaeistence  of  the  army."  To  this  it  may  be  answered,  that  if 
a  bill  be  made  payable  out  of  a  particular  fund,  yet  if  that  fund 
is  mentioned  as  barely  directory  to  the  drawee,  out  of  what 
funds  he  is  to  reimburse  himself,  and  the  fund  itself  is  certain, 
and  not  so  doubtful  as  to  render  it  morally  uncertain  whether 
the  bill  is  to  be  paid,  if  ever,  it  is  still  a  good  bill,  within  the 
custom  of  merchants:  Chitty  on  Bills,  33,  34;  2  Str.  762;  Ld. 
Raym.  1545.  The  mention  of  the  fund,  in  this  instance,  is  a 
mere  direction  to  the  drawee  out  of  what  fund  it  is  to  be  taken, 
&nd  the  appropriations  for  the  subsistence  of  the  army  is  a  fund 
sufficiently  certain  to  warrant  the  belief  of  its  payment.  We 
are,  therefore,  of  opinion  that  the  bill  aforesaid  is  a  bill  em- 
braced by  the  act,  and  that  the  drawee  and  indorsers  would  be 
liable  to  the  per  cent,  damages  on  its  being  protested. 

The  judgment  of  the  court  below  must,  therefore,  be  rerersed, 
and  the  cause  remanded,  with  directions  to  enter  judgment  in 
the  court  below  for  the  appellants,  in  pursuance  of  the  agreed 
case. 

OwsLBT,  J.,  absent. 


Pebsokal  Liabiutt  of  Pdbuo  Aqemts.— As  to  the  penoiud  liability  of 
pablic  agents  on  contracts  made  in  their  official  oapadty,  see  Brown  ▼.  Aua- 
tm,  2  Am.  Dec  11.  and  note;  Freeman  v.  Oti%  6  Id.  66;  SUne^Jd  ▼.  LiUU, 
10  Id.  65. 


Steele  v.  Taylor. 

[8  A.  K.  MiMHiTJ.,  9U.] 

Hbtakb  nr  ihb  Galls  of  a  Patbnt  may  be  corrected  by  reference  to  the 
plat  and  certificate  of  aorvey  as  evidence  of  the  trae  position  of  the  cor- 
ners, which,  when  ascertained,  mnst  control,  thoagh  varying  £rom  the 
description  in  the  patent. 

Appeal  from  the  circuit  court.    The  opinion  states  the  case. 

Bdrdin,  for  the  appellant. 
Bibbf  contra. 

By  Court,  Botlb,  0.  J.  This  was  an  ejectment,  and  was  for- 
merly before  this  court  upon  an  appeal  taken  by  the  lessor  of 
the  plaintiff  from  a  judgment  rendered  for  the  defendants, 
which  was  there  revived  because  the  circuit  court  had,  under 
the  circumstances  of  the  case,  improperly  instructed  the  jury 
that  the  right  of  entry  of  the  lessor  of  the  plaintiff  was  tolled 
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b J  the  desoent  oast  apon  the  defendants  bj  the  death  of  their 
ancestor:  1  Marsh.  816. 

On  the  trial,  after  the  cause  was  remanded  to  the  circiiit 
court,  the  only  question  which  was  made,  grows  out  of  a 
variance  in  the  description  of  the  land  churned  by  the  lessor  of 
the  plaintiff,  as  contained  in  the  original  plat  and  oertifiGate  of 
survey,  and  the  patent  under  which  he  derives  title.     The  plat 
and  certificate  of  survey  describes  the  tract  with  four  lines  and 
comers,  and  lines  and  corners  corresponding  with  the  lines  and 
comers  of  the  survey  were  found  plainly  marked,  except  at  the 
place  where  the  second  comer  of  the  survey  is  described  to  be, 
there  was  no  marked  comer  found.    But  the  patent  calls  for 
only  three  lines  and  comers,  omitting  the  caU  for  the  second 
comer,  as  described  by  the  certificate  of  survey,  and  the  course 
and  distance  from  there  to  the  third  corner.    The  counsel  for 
the  defendants  contended  that  the  lessor  of  the  phuntifT  could 
recover  under  his  patent  no  more  land  than  was  embraced  in 
the  triangle  formed  by  extending  a  line  from  the  begiDnin^  to 
the  third  comer,  as  described  ia  the  survey,  and  running  from 
thence  with  the  two  remaining  lines  to  the  beginning;  and 
moved  the  court  to  so  instruct  the  jury,  but  the  court  overruled 
the  motion,  and  instructed  the  jury  to  find  agreeably  to  the 
calls  of  the  survey.    To  that  opinion  of  the  court  the  defend- 
ants excepted;  and  a  verdict  and  judgment  having  been  ren- 
dered against  them,  they  have  appealed  to  this  court. 

We  have  no  doubt  that  the  circuit  court  decided  correctly. 
If  the  lessor  of  the  plaintiff  had  a  right  to  resort  to  the  original 
plat  and  certificate  of  survey  for  the  purpose  of  supplying  the 
defect  or  omission  in  the  description  of  the  tract  contained  in 
the  patent,  there  is  no  difficulty  in  the  case,  and  we  can  per- 
ceive no  principle  which  would  be  violated  in  permitting  them 
to  do  so.  The  survey  is  matter  of  record  of  equal  dignity  with 
the  patent  itself,  is  referred  to  by  the  patent,  and  is  the  only 
source  from  which  the  description  of  the  boundaries  contained 
in  the  patent  was  originally  taken.  But,  supposing  the  cer- 
tificate of  survey  could  not  be  resorted  to  for  the  purpose  of 
supplying  the  defect  of  the  description  contained  in  the  patent, 
still  it  would  be  legitimate  evidence  of  the  true  positions  of  the 
lines  and  corners  as  actually  made;  and  where  the  lines  and 
comers,  as  actually  made,  are  ascertained,  they  have  always 
been  considered  to  be  the  true  boundaries  of  the  tract,  though 
they  should  vary  in  some  respects  from  the  description  of  them 
in  the  patent.    Besides,  the  description  given  in  the  patent  in 
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this  case  ia  not  more  at  yariance  with  the  boundazieB  as  desig- 
nated by  the  certificate  of  sarrey,  than  it  is  with  the  bounda- 
ries of  the  triangoLir  figure  contended  for  by  the  defendants  in 
the  court  below.  For,  to  run  the  line  from  the  beginning  so  as 
to  form  the  triangle,  would  vary  widely,  both  in  coarse  and 
difltanoe,  from  that  which  is  described  in  the  patent;  and  the 
quantity  of  land  contained  in  the  triangle  is  one  half  less  than 
the  quantity  called  for  in  the  patent. 

The  judgment  must  be  affirmed  with  costs. 

MTT.Trft,  J.,  was  absent. 


and  approyed  in  Ferris  v.  Oooner,  10  OaL  025.  In  JJeles  t.  HamHey, 
1  lit.  219,  it  was  held  that  a  patent  was  not  to  be  adjudged  invalid  beoanae 
the  name  in  the  habatdwaa  waa  difEeient  from  that  in  the  pieriona  part^  bat 
titat  the  error  might  he  corrected  by  reference  to  the  plat  and  certificate  of 
survey,  entry,  etc.,  or,  if  the  grantee  was  known  by  both  names,  that  fact 
might  be  shown.    A  doctrine  similar  to  that  of  the  principal  case  on  the  sub- 
ject of  mistakea  in  bcmndariai  ia  laid  down  in  Okaremomt  ▼.  OarUom^  9  Am. 
Deo.  88;  aee,  also,  Bra^ord  t.  BiU,  1  Id.  546,  and  note;  and  Howe  t.  Bom. 
3Id.59. 


Porter  v.  Robinson. 

[8  A.  K.  ICiasHAZA,  388.] 

CoBBtDKBATiQK  TS  Bbbd  TTiTDSB  DscREB.— A  deed  pOTSoant  to  a  sale  on 
decree  ia  good,  thongh  no  other  consideration  ia  expressed. 

A  JuDOitKNT  AOAIN8T  Iktaht  Hsntfl,  f  or  whom  no  gnaidian  ad  Ubem  baa  been 
appointed,  ia  voidable  only,  and  is  valid  until  reversed. 

Squrablb  TmB  nr  Goubt  of  Law. —The  holder  of  a  bare  equity  cannot 
impeach  the  legal  estate  in  a  court  of  law. 

Ths  Rcvsrsal  of  a  Dbcrss  directing  a  sale  of  land,  and  the  conveyance 
thereof  to  the  purchaser,  by  the  holder  of  the  legal  title,  does  not  divest 
the  title  of  one  who  has  purchased  under  anch  decree,  paid  the  purchaae- 
money,  and  received  a  oonveyanee. 

As  EsTAXB  nr  Dowxa  partakea  of  the  nature  of  the  husband's  estate,  and 
if  the  latter  be  equitable  the  former  is  also,  and  cannot  prevail  at  law 
against  the  legal  title. 

Iktsbbst  of  Wmrsss. — One  conveying  land  with  special  warranty  under 
a  decree,  having  previously  given  a  bond  to  convey  the  same,  is  a  compe- 
tent witness  between  the  purchaser  under  the  decree  and  the  heira  of 
the  original  vendee. 

AsBTBAcr  IssTBUonoSB  should  not  be  given. 

A  Wnww's  PoggsasTON  itntzl  Aasiomcxirr  of  Dowxb,  ia  cooaiatent  with 
-  that  of  the  heirs,  and  in  an  ejectment  against  her  th^  may  be  admitted 
to  defend. 

AnsAi*  from  the  cioouit  court.    The  opinion  states  the  case. 
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Bibb,  for  the  appellant. 
Pope,  contra. 

Bj  Court,  Mills,  J.     This  is  an  ejectment  wherein  a  judg- 
ment was  rendered  in  favor  of  the  plaintiff  below,  now  appellee, 
against  the  appellants,  then  defendants.     On    the   trial,  the 
plaintiff  gave  in  evidence  a  patent  to  Mayo,  and  a  subsequent 
deed  from  Mayo  to  Green  Clay,  and  then  a  deed  from  Oreen 
Clay  to  the  lessor  of  the  plaintiff;  and  proved  that  these  deeds 
and  patent  covered  the  land  demanded.     When  the  deed  from 
Clay  to  the  lessor  of  the  plaintiff  was  introduced,  the  counsel 
for  the  defendants  objected  to  its  being  read,  because  it  ex- 
pressed no  adequate  consideration.    The  court  overruled  the 
objection,  and  we  conceive,  rightly.     The  deed  purported  to 
be  made  in  obedience  to  a  decree  of  the  Madison  circuit  court, 
in  a  suit  in  chancery,  wherein  Thomas  C.  Howard  was  com- 
plainant, and  the  present  defendants  below,  the  heirs  of  Robert 
Porter,  deceased,  and  Green  Clay,  were  defendants;    which 
decree  had  directed  the  sale  of  the  land  in  question  by  com- 
missioners, who  had  sold  it  to  the  present  lessor  of  the  plaintiff, 
to  whom  the  court  decreed  that  Green  Clay  should  make  the 
conveyance,  he  Green  Clay,  holding  the  legal  estate.     This 
was  a  very  adequate  consideration  to  support  the  title.     Be- 
sides, immediately  after  the  deed,  the  lessor  of  the  plaintiff  in- 
troduced and  read  the  decree  itself,  and  report  of  the  sale  by 
commissioners,  acting  under  the  decree.    The  deed  was  there- 
fore properly  admitted. 

It  was  admitted  by  the  plaintiffs  counsel  that  the  infant  heirs 
of  Robert  Porter,  deceased,  who  were  defendants  in  this  cause, 
and  who  were  also  defendants  in  said  chancery  suit,  had,  in 
that  suit,  no  guardian  appointed  to  defend  for  them.  On  this 
admission  the  defendants  moved  the  court  to  reject  the  decree, 
as  invalid  on  that  account.  The  court  overruled  this  objection. 
If  the  decree  of  the  court  against  infants,  then  offered  in  evi- 
dence, was  invalid,  because  no  guardian  was  appointed  to  de- 
fend for  them,  then  the  decision  below  was  erroneous.  If,  on 
the  contrary,  the  decree  was  valid  until  reversed,  was  voidable 
only,  and  not  void,  then  the  decision  of  the  court  is  correct. 
Many  of  the  acts  of  infants  themselves  in  pais  are  void,  and 
others  voidable  only.  But  with  regai'd  to  judicial  acts  done 
against  them,  the  rule  is  that  they  are  voidable  only.  The 
infant  defendant  has  his  day  frequently  allowed  him,  and  almost 
always  in  account  of  equity,  after  he  comes  of  age,  to  reverse 
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or  set  aside  decrees  against  him.    If  he  does  not  avail  himself 
of  this  privilege,  the  decision  stands,  and  most  have  its  force. 
Until  measores  are  taken  to  avoid  it,  it  likewise  has  its  effect. 
From  this  principle  it  follows  that  the  decree  was  properly  ad- 
mitted.     The  plaintiff,  who  proved  that  Green  Clay  had  given 
his  bond  for  the  land  in  contest  to  Bobert  Porter,  in  his  life- 
time, which  bond  had  been  pledged  vdth  Thomas  Howard,  who 
had  brought  the  chancery  snit  aforesaid  to  subject  the  land  to 
sale,  and  the  witnesses  introduced  by  plaintiff,  on  the  inter- 
rogation of  the  defendant's  counsel,  proved  that  the  lessor  of 
the  plaintiff,  at  the  time  he  purchased  at  the  sale  of  commis- 
Biouers  under  the  decree,  understood  that  there  was  such  a 
bond  g^ven  by  Clay  to  Porter,  and  that  Clay  had  bound  him- 
self to  Porter  for  the  legal  estate.     On  this  proof,  the  defend- 
ant's counsel  objected  to  the  deed  of  Clay  to  the  lessor  of  the 
plaintiff  as  fraudulent,  because  the  lessor,  as  purchaser,  had 
notice  of  the  bond  to  Porter.    It  might  well  be  assumed  as 
true  that  the  lessor  of  the  plaintiff  had  this  notice;  for  he  was 
purchasing  under  a  decree,  the  record  of  which  disclosed  the 
whole  matter,  and  directed  a  conveyance  from  Clay  in  conse- 
quence of  the  bond.     Assuming  the  ground  that  this  was  fraud 
in  the  lessor  of  the  plaintiff,  it  woidd  be  difficult  for  the  de- 
fendants, in  their  attitude,  claiming  an  equity  only,  to  take  ad- 
vantage of  it  in  a  court  of  law.     It  is  decided  by  this  court  in 
the  cases  of  OUpin  v.  Davis,  2  Bibb.  416,  and  Coletnan  v.  Casey, 
1  Marsh.  440,  that  the  holder  of  a  bare  equity  cannot  be  per- 
mitted in  a  court  of  law  to  impeach  the  legal  estate  set  up  in 
the  plaintiff,  and  that  it  must  be  one  legal  title  opposed  to  an- 
other that  can  do  it;  and  for  the  bestof  reasons.    The  equitable 
estate  set  up  may  itself  be  subject  to  many  equitable  objections, 
and  such  a  one  as  the  chancellor  would  never  enforce.     To 
meet  a  defense  set  up  under  it,  the  plaintiff  in  an  ejectment 
would  be  driven  to  substantiate  these  objections,  and  leave  it 
with  a  jury  to  determine  whether  the  equity  was  such  as  the 
chancellor  would  enforce  specifically.    Assuming-  the  fact  of 
fraud,  the  defense  then  was  unavailing.     In  this  case,  however, 
there  is  not  the  least  pretext  for  charging  the  lessor  of  the 
plaintiff  with  it.    He  was  purchasing  at  the  sale  of  an  equity 
in  land,  directed  by  a  court  of  competent  jurisdiction  fairly; 
and  was  bound  to  ^ow  the  nature  of  that  equity  he  was  about 
to  purchase.     Such  acts  can  never  be  styled  fraud. 

The  decree  aforesaid,  and  sale  under  it,  and  conveyance 
made  in  pursuance  thereof,  was  further  objected  to,  on  the 
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ground  that  the  decree  was  reversed,  as  will  be  seen  bj  the 
ported  ease  in  1  Marsh.  868.    Bat  before  the  rerersaly  ClAjr  had 
conveyed  in  parsaance  of  the  decree,  and  the  lessor  of  the 
plaintiff  had  paid  the  money,  and  his  title  was  complete.      This 
objection  was  likewise  overruled.     This  objection  appears  to  be 
predicated  upon  this  supposition,  that  the  reversal  of  the  decree 
by  this  court,  not  only  restored  Porter's  heirs  to  their  equity, 
which  was  lost  by  it,  but  also  divested  the  lessor  of  the 
iff  of  the  legal  title  which  he  had  acquired.     Assuming'  it 
correct  that  the  reversal  restored  to  the  defendants  in  this 
their  equity,  it  cannot  be  admitted  that  it  stripped  the  lessor  of 
the  plaintiff  of  the  legal  estate  acquired  by  his  conveyance  from 
Clay.     This  conveyance  was  made  in  pursuance  of  an  existing^ 
decree,  and  is  founded,  as  we  have  said,  on  a  valuable  oonsid- 
oration,  at  the  time,  by  Green  Clay,  who  held  the  legal  estate. 
It  could  not  be  divested  by  the  reversal.     At  most,  it  oould 
only  give  the  complainant  a  claim  to  that  legal  estate,  which 
claim  could  only  be  demanded  in  a  court  of  equity.    Whether 
this  reversal  vested  the  defendants  below  with  an  equitable 
light  to  the  title,  in  a  court  of  equity,  we  have  not  thought  it 
necessary  now  to  decide.     We  shall  only  remark,  that  it  might 
be  difiBcuU  to  establish  the  position  that  the  reversal  of  a  decree 
would,  in  all  cases,  unhinge  the  title  of  purchasers  acquired 
under  it,  whatever  liabilities  it  might  create  against  those  who 
had  obtained  such  erroneous  decree,  and  disposed  of  the  estate 
of  his  opponent  by  means  of  it.     This  objection  was,  therefore, 
properly  overruled. 

It  was  proved  in  the  cause  that  Porter  resided  on  the 
tract  of  land  till  his  death,  and  that  his  widow,  who  was  one 
of  the  defendants  in  this  case,  resided  there  still,  and  it  did 
not  appear  that  her  dower  was  ever  assigned  her.  The  re- 
covery of  the  lessor  of  the  plaintiff  was  then  objected  to,  on 
the  ground  that  she  was  entitled  to  the  mansion-house  and  farm 
till  her  dower  was  assigned  her,  under  the  act  of  assembly 
regulating  dowers.  Whether  a  widow,  under  the  laws  of  this 
country,  is  entitled  to  dower  of  an  equitable  estate  held  by  her 
husband  at  his  decease,  is  a  question  not  yet  settled.  We,  how- 
ever, feel  ourselves  under  no  necessity  of  deciding  it  now;  for, 
assuming  the  law  to  be  that  she  is  entitled,  her  estate  or  right 
to  hold  must  partake  of  the  nature  of  the  estate  which  her  de- 
ceased husband  held,  and  cannot  be  supposed  to  arise  from  the 
grade  of  an  equitable  to  a  legal  estate  by  force  of  the  statute. 
Of  course  it  must  yield  to  a  legal  estate  in  another,  and  be  sab- 
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feci  to  the  same  recovery  that  it  would  have  been  in  the  handg 
of  her  husband  if  be  was  living.  It  could  not,  therefore,  pro- 
tect her  in  a  court  of  law  against  the  legal  title  of  the  leesor  of 
the  plaintiff.  For  it  cannot  be  pretended  that  an  act  of  assem- 
bly gives  such  a  resident-widow  a  right  to  the  mansion-house 
and  farm  against  all  the  world  and  those  who  hold  superior 
titles,  whatever  right  it  may  give  her  against  the  heirs  of  the 
decedent. 

]>uring  the  progress  of  the  trial  Qreen  Clay  was  offered  as  a 
witness  on  the  part  of  the  plaintiff  below,  and  objected  to  as 
incompetent.     The  objection  was  overruled.     We  do  not  per- 
ceive the  force  of  the  objection.    He  had  given  his  bond  to 
Porter  to  convey  all  his  title  and  right,  and  no  more.     In  obe- 
dience to  the  decree,  and  in  the  fulfillment  of  the  same  bond, 
he  had  conveyed  to  the  lessor  of  the  plaintiff,  the  purchaser, 
with  warranty  against  themselves  and  heirs,  and  all  claiming 
under  him  only.    The  objection  appears  to  be  predicated  on 
the  supposition  that  the  titles  of  the  plaintiff  and  defendant  in 
this  action  are  distinct  claims  arising  from  Qreen  Clay.     This 
is  not  the  fact.    The  lessor  of  the  plaintiff  claims  the  same 
title  in  equity  which  the  defendants  do,  with  the  addition  of 
the  legal  estate  conveyed  by  Clay  to  him  instead  of  the  de- 
fendants, in  obedience  to  the  decree,  and  in  discharge  of  the 
same  equity.     The  decree  itself  at  once  removes  the  imputa- 
tion that  he  conveyed  wrongfully,  or  that  he  subjected  himself 
to  any  action  on  part  of  the  defendants,  or  lessor  of  the  plaintiff, 
by  doing  so;  nor  does  it  in  any  manner  appear  that  he  could 
have  been  subjected  to  his  wsrranty  if  the  plaintiff  had  been 
defeated  in  this  action.    He  was,  therefore,  properly  admitted. 
The  defendants  introduced  testimony  proving  that  an  ad- 
verse claim  by  patent  of  younger  date  covered  the  land;  that  a 
certain  John  Bone,  now  one  of  the  defendants,  acquired  that 
adverse  title  by  conveyance,  and  settled  on  the  land  holding 
adverse  to  Clay's  claim;  that  Clay  obtained  a  judgment  in 
ejectment  against  Bone,  and  while  the  controversy  was  pend- 
ing about  pay  for  improvements,  Clay  sold  out  to  Porter  and 
gave  the  aforesaid  bond.     That  he  directed  Porter  to  settle 
with  Bone  about  the  improvements  and  the  possession,  which 
Porter  did  do  and  got  the  possession.     The  counsel  for  the 
defendants  moved  the  court  to  instruct  the  jury  that  if  they 
believed,  from  the  evidence,  that  Bone  was  settled  on  the  land 
at  the  date  of  Oreen  Clay's  deed  from  Mayo,  holding  it  ad- 
versely to  Mayo's  claim,  the  deed  from  Mayo  to  Clay  was  void. 
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This  instruction  vas  refused.  If  the  fact  had  been  established 
that  Bone  was  in  the  adverse  possession  of  the  land  before  and 
at  the  date  of  Mayo's  deed  to  Clay,  the  effect  of  it  upon  the 
deed  of  Mayo  might  form  a  very  serious  question,  under  the 
act  of  1788,  2  Lit.  569,  unless  Porter's  entry  under  Clay  should 
preclude  his  heirs  from  taking  advantage  of  it. 

But  the  fact  is  not  made  to  appear.     The  deed  from  Mayo  is 
dated  1791;  and  Bone's  deed,  from  the  adverse  patentee  is  in 
1797.     The'  bill  of  exceptions,  whether  worded  artfully  or  in- 
cautiously, states  that  the  defendants  proved  that  Bone  settled 
on  the  land  prior  to  the  date  of  his  own  deed,  and  continued 
to  reside  thereon  for  eight  or  ten  years,  and  until  long  after 
Mayo's  deed  to  Clay.     But  not  one  word  is  said  about  residing^ 
there  before  or  at  the  date  of  Mayo's  deed.    This  court  has 
often  had  to  meet  with  abstract  questions  made  in  the  progress 
of  causes.     They  ought  never  to  be  regarded  by  this  or  in- 
ferior courts.     Although  a  jury  shall  judge  of  the  weight  of  evi- 
dence, yet  the  court  must  judge  of  its  propriety,  and  what  it 
conduces  to  prove.     If  it  does  not  conduce  to  prove  the  facts 
on  which  an  instruction  is  hypothecated,  the  instruction  ought 
to  be  refused,  however  sound  the  principles  of  law  advanced 
may  be.     On  this  principle  the  instruction  asked  in  the  present 
instance  was  refused  properly  by  the  court  below.     Divers 
other  points  were  made  in  the  progress  of  the  cause  which  are 
not  deemed  worthy  of  notice.     A  new  trial   was  moved  on 
divers  grounds,  which,  had  they  been  suggested  before  trial 
could  have  been  urged  even  then  as  doubtful  grounds  of  con- 
tinuance.    One  ground,  however,  is,  that  there  was  no  proof 
that  any  of  the  other  defendants,   except  Mary  Porter,  the 
widow,  were  in  possession  of  the  land,  and  yet  they  were  con- 
victed by  the  verdict.     To  this  it  may  be  answered,  that  it 
appears  from  their  own  showing  that  they  are  the  heirs  of 
Porter,  the  deceased;  that  he  died,  leaving  his  family  on  !he 
land,  many  or  all  of  them  being  infants.     It  does  not  appear 
that  they  have  removed  and  left  the  house  of  the  widow,  and 
the  presumption  is  as  fair  as  any  other  that  they  remain  there 
still.     But  independent  of  this,  it  appears  that  the  widow  re- 
sides there  unmolested  without  dower,  and  only  claims  a  resi- 
dence uutil  that  is  assigned  her.     Of  course,  the  claim  of  the 
family,  whatever  it  may  be,  belongs  to  the  heirs  who  are  ad- 
mitted to  defend.     Under  such  circumstances  their  admission 
as  defendants  was  proper,  and  they  had  a  hght  to  be  heard  in 
that  character  as  those  who  claimed  the  ultimate  right  to  the 
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lan<ly  the  possession  of  the  widow  being  only  tempoxazy  and 
consistent  with  theirs,  whether  they  reside  on  the  land  or  not. 
Under  such  circumstances,  if  the  plaintiff's  title  proved  supe- 
rior, they  ought  to  be  included  in  the  verdict  and  judgment, 
although  they  did  not  hold  the  actual  possession,  and  they 
ought  not  in  this  fictitious  action  to  be  permitted  to  say,  after 
they  had  been  heard  in  full  defense  of  their  title,  and  had  put 
the  plaintifT  to  costs  on  that  account,  that  they  ought  to  go  out 
and  tax  him  with  their  costs,  because  he  did  not  prove  them  in 
possession  of  the  land. 

Upon  the  whole,  we  are  of  opinion  there  is  no  error  in  the 
judgment  of  the  court  below,  and  it  must  be  affirmed  with 
costs. 


j0DOME2rrs  A6AI5ST IXFANTS. — ''In  lUlnoii,  a  decree  of  a  court  of  general 
jnriadiction,  \irhere  tho  record  ahows  that  notice  was  aerred  on  an  infant  de- 
fendant, in  person,  instead  of  on  his  guardian,  as  required  by  statute,  and  no 
guardiaji  oui  litem  was  appointed,  is  void:   Whitney  v.  Porter,  23  HI.  445. 
This  is,  however,  an  ahnost  isolated  exception  to  the  current  of  authorities. 
In  Kentucky,  by  the  provisions  of  the  civil  code,  no  judgment  is  to  be  ren- 
dered against  an  infant  until  after  defense  by  a  guardian.     Yet  a  judgment 
pronounced  after  constructive  service  on  an  infant,  without  the  appointment 
of  any  guardian,  was  held  to  be  erroneous,  but  binding,  until  reversed:  Sim" 
mons  V.  McKay,  5  Bush.  25.    The  general  tendency  is  to  regard  the  plea  of 
infancy  as  a  personal  plea  which  may  be  waived:  Blake  v.  Douglass,  27  Ind. 
416.     And,  whether  such  plea  is  interposed  or  not,  a  judgment  or  decree 
against  an  infant,  properly  before  the  court,  is  as  obligatory  upon  him  as 
though  he  were  an  adult,  except  in  cases  where  he  is  allowed  time  after  com- 
ing of  age  to  show  cause  against  the  judgment  or  decree:  Waring  v.  Reynolds, 
3  Bw  Hon.  59;  Alarsltall  v.  Fisfier,  1  Jones  (N.  C),  111;  PonU  v.  Doneghy,  18 
B.  Mon.  558;  SmUh  v.  Ferguson,  3  Met  (Ky.)  424;  Ralston  v.  Laliu,  8  Iowa, 
23;  BemteU  v.  HanUU,  2  Sch.  &  Lef.  575;  PoHer  v,  Robinsfm,  3  A.  K.  Marsh. 
254;   WiOs  v.  Spraggin,  3  Grat  567;  Smith  v.  McDonald,  42  Cal.  484.     H  an 
absolute  decree  be  made  against  an  infant,  he  is  as  mndi  bound  aa  a  person 
of  full  age,  and  will  not  be  permitted  to  dispute  the  decree  ezeept  upon  the 
same  grounds  which  would  be  available  if  he  were  an  adult:  Joyce  v.  Mc» 
Avoy,  31  CaL  273;"  Freeman  on  Judgments,  sec.  151. 

"A  judgment  against  an  infant  is  not  void:  Martin  v.  Weyman,  26  Tex. 
460;  FuUnight  v.  Canne/ox,  30  Mo.  425;  Townsend  ▼.  Cox,  45  Id.  401;  Porter 
V.  Robinson^  3  A.  K.  Marsh.  254.  The  usual  practice  is  to  insert  a  provision 
allowing  an  infant  a  day  after  he  comes  of  age  to  show  cause  against  a  decree 
pronounced  against  him.  And,  except  where  the  practice  has  been  changed 
by  introducing  a  modification  of  the  common  law  in  this  respect,  the  omis- 
sion of  this  clause  is  an  error  which  will  undoubtedly  be  corrected  on  ap- 
peal According  to  some  of  the  authorities,  the  right  to  show  cause  against 
a  decree  is  the  absolute  right  of  every  infant  defendant;  a  right  which  is  not 
taken  away  by  the  omission  to  provide  for  it  in  the  decree,  and  which  may 
be  enforced  by  bill  of  review  or  by  original  bill,  showing  that  upon  the  facts 
the  original  decree  is  improper:  Harris  v.  Yourman,  1  Hoff.  Ch.  178;  Kuch' 
tnbeiaer  v.  Beeiert,  41  HI.  173;  Richmond  v.  Tayleur,  1  P.  Wms.  734;  Lloyd 
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v.  Mahne,  23  IlL  43;  Wright  y.  MiUer,  1  Sandf.  Ch.  103.    Bat  the 
opinion  is  that '  an  infant  defendant  is  as  mach  boond  by  a  decree  in  equity 
as  a  penon  of  fall  age;  therefore,  if  that  be  an  abeolate  decree  nuMle  *^fl^***** 
a  defendant  who  is  under  age,  he  will  not  be  permitted  to  dispote  it  iihIiim 
upon  the  same  grounds  as  an  adnlt  mi^t  have  dispated  it,  sach  as  fraxid, 
coUoaion  or  error:'  Dan.   Ch.  Pr.  205;  Ralston  v.  Lnhee,  8  Iowa,  23.     An 
absolute  decree  against  an  infant  is,  at  least,  so  far  binding  on  him,  that  fa« 
can  neither  by  bill  of  review,  nor  by  an  original  bill,  nor  by  any  other  piro- 
ceedin^  impeach  it  so  as  to  prejudice  the  interests  of  a  b<ma  JUU  puichaaer 
without  notice.    This  is  equally  true  whether  the  judgment  or  decree  is 
sought  to  be  set  aside  on  the  ground  that  there  was  error  in  the  judgmeat  of 
the  court  in  not  giving  a  day  to  show  cause,  or  error  in  other  respects  in  tbe 
judgment  rendered:  Joyce  v.  McAvoyy  31  CaL  273;  Bennett  v.  ffavuU,  2  Sch. 
A;  Lei  575;  or  whether  the  judgment  or  decree  was  obtained  by  the  guardian 
or  other  representative  of  the  infant^  for  the  purpose  of  defiisuding  him  of 
his  estate:  Owinn  v.  WUUama,  30  Ind.  374;   WriglU  v.  Miller,  1  Sandl  Ch. 
103;'*  Freeman  on  Judgments,  sec  513. 

It  is  at  least  certain,  as  laid  down  in  the  principal  case,  that  a  judgment 
against  an  infant  where  no  guardian  ad  liiem  has  peva  appointed,  but  where 
the  in&nt  has  appeared  by  attorney,  or  has  confessed  judgment,  or  allowed 
judgment  to  go  by  default,  is  voidable  only  and  not  void:  BeeUr  v.  BtdliU, 
poU;  AlUson  v.  Taylor,  9  Dana.  87;  Bourne  v.  Simpgon,  9  R  Mon.  454; 
Austin  V.  CharleMtown  Female  Seminary,  8  Met  196;  Bloom  v.  Burdkh,  1  Hill 
(N.  Y.),  131;  Barber  Y.  Graves,  18  Vt.  292.  * 

The  statutes  of  Kentucky  now  provide  that  the  court  in  which  a  judgment 
or  final  order  has  been  rendered  or  made  has  power  after  the  term  to  vacate 
or  modify  the  same  by  granting  a  new  trial  where  there  have  been  erroneous 
proceedings  against  an  in&nt,  married  woman,  or  person  of  imsound  mind, 
and  where  neither  the  condition  of  the  defendant  nor  the  error  in  the  pro- 
ceeding appears  in  the  proceeding:  Subd.  6,  sec.  579,  Civ.  Code;  and  that 
where  the  fact  of  infancy  does  appear,  but  the  error  does  not,  the  court  may 
vacate  or  modify  its  judgment  when  the  infant  shall,  within  twelve  months 
after  arriving  at  the  age  of  twenty-one  years,  appear  and  show  cause  against 
it:  Subd.  8,  sec.  679,  and  sec.  421,  Civ.  Code.  And  under  this  last  provision 
it  is  held  that  the  infant  may  waive  mere  errors  or  irregularities  in  the  pre- 
paration of  the  cause,  even  when  they  are  patent,  and  proceed  at  once  to 
have  the  judgment  vacated  or  modified  upon  the  merits  of  the  controversy, 
but  that  the  onus  is  on  him  to  show  that  the  judgment  is  unjust  or  unau- 
thorized, it  being  prima  facie  correct:  Richards  v.  Richards,  10  Bush.  617. 
The  errors  contemplated  by  this  statute  are  those  affecting  substantial  rights, 
and  actual  injustice  must  be  done,  or  the  judgment  will  not  be  disturbed. 

A  decree  against  an  infant  trustee,  even  where  the  trust  arises  by  implica- 
tion of  law,  is  held  not  to  be  erroneous  for  want  of  allowing  him  a  day  to 
answer  after  coming  of  age:  Walsh  v.  Walsh,  116  Mass.  377.  A  decree  made 
by  consent  of  the  guardian  ad  litem  of  an  infant,  and  upon  representation 
of  counsel  and  the  adjudication  of  the  court,  that  it  is  a  fit  and  proper  de- 
cree to  be  made  in  the  case  of  an  infant,  is  binding  upon  him:  Id* 

The  doctrine  of  the  principal  case  on  this  subject  is  specially  notioed  and 
approved  by  Sawyer,  J.,  in  Joyce  Y.McAvoy,  31  CaL  273. 
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Beelbr  v.  Bullitt. 

p  A.  K.  KiiiMiiT.T.,  980.] 

OsTE  FuBCBAsaa  Land  at  ak  Exxcnnoir  £Iaiji  will  Im  protaotad,  eren 

ihoagfa  the  debtor  had  personal  property  which  ■honld  have  been  first 

seiaed  and  sold,  if  the  proceedings  were  regular  in  other  respects,  and 

the  debtor's  remedy  is  against  the  aherifil 
RaouLABrrr  or  Shxbivf's  Salb— Onus  Pbosandi. — ^The  omu  probandi  as 

to  the  regularity  of  a  sheriff's  sale  rests  npon  the  party  attempting  to 

impeach  it,  and  not  npon  the  purchaser. 
Ths  Piuyilxoe  of  Intanct  is  Pkbsonal,  and  cannot  be  nxged  by  one  who 

is  not  privy  in  estate  with  the  infant. 
A  JuDGMSNT  AOAiNOT  AN  Invant  is  voidaUe,  if  at  all,  only  by  some  dirsd 

proceeding  brooght  by  him  for  that  purpose. 
AMoBTOAOX  MADK  TO  Dktbaud  CBXDiTOBa,  and  a  loredosiirs  tberenndev 

are  utterly  void  against  an  existing  creditor. 
JuBisDiCTiON  IN  MAKING  PARTITION  between   tenants  in  common  is  con- 

coirent  at  law  and  in  equity. 
ArponmcBNT  ov  Guabdian  ad  utxic— Nonoo.— An  answer  filed  by  a 

guardian  ad  litem  n  proof  of  notioe  to  him  of  the  appoiBtnient  and  of  his 


Appeai.  from  the  cirenit  conrt.    The  opiiuon  statee  the  ease. 

LUtell  and  Pope,  for  the  appellants. 

Hardin,  contra. 

By  Court,  Mnxs,  J.  The  ancestor  of  the  appellees,  haying 
obtained  a  judgment  at  law,  in  an  action  of  covenant,  against 
Charles  Jones  and  Charles  Beeler,  issued  execution  and  levied 
on  the  interest  of  Charles  Beeler,  of  and  in  a  tract  of  land,  and 
sold  that  interest,  became  himself  the  purchaser,  and  received 
the  conveyance  from  the  sheriff.  This  interest  was  the  undi- 
vided sixth  part  of  a  tract  of  land,  the  legal  title  of  which  was 
in  Heeler's  ancestor  at  his  death,  and  then  descended  to  him 
jointly  with  five  other  heirs.  Having  thus  acquired  the  title, 
he  exhibited  this  bill  to  obtain  a  division  of  the  tract,  and  to 
have  his  part  assigned  to  him  in  severalty,  making  the  remain- 
ing heirs,  some  purchasers  under  them,  and  Charles  Beeler,  de« 
fendants.  All  these  defendants  made  default,  except  John  C. 
Beeler,  one  of  the  heirs,  and  the  purchasers  under  him,  and  two 
infant  defendants.  J.  C.  Beeler  alleges  claim  to  the  whole 
ground;  first,  by  a  verbal  gift  from  his  father  before  the  descent 
cast;  and,  secondly,  by  a  mortgage  and  foreclosure  thereof, 
and  sale  under  it,  executed  to  him,  the  said  John  C.  Beeler,  by 
the  said  Charles  Beeler,  including  all  his  interest  in  his  father's 
estate.     The  defendants  also  contend,  in  their  answers,  that 

Am.  Dbg.  Vou  xm— 11 
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the  sherifTB  sale  was  inegalar;  that  the  estate  was  sold  fair 
below  its  Yalue^  and  is,  therefore,  unconscientioiis;  and  that 
Charles  Beeler,  against  whom  the  execution  issued,  was  an  in- 
fant when  he  made  the  contract  on  which  judgment  was 
obtained,  and  also  when  the  writ  was  executed,  and  out  of  the 
state  when  judgment  was  rendered;  and  therefore  the  sale  was 
invalid.  The  court  below  decreed  partition  of  the  whole  tract, 
from  which  decree  Beeler's  heirs  have  appealed. 

Besides  other  objections  to  the  sale,  the  sheriff's  deed  was 
objected  to  on  the  trial  as  not  conformable  to  law.  We  do  not 
perceive  the  ground  of  this  objection.  The  deed  is  an  indent- 
ure executed  both  by  the  principal  sheriff  and  his  deputy,  who 
made  the  sale,  and  is  acknowledged  and  recorded  in  the  proper 
office,  and  recites  the  execution  with  sufficient  precision,  and 
sets  forth  the  sale  accordant  with  the  return.  It  was,  therefore, 
properly  admitted,  as  containing  the  requisites  of  the  act  of 
assembly. 

It  is  relied  on  that  Charles  Jones,  one  of  the  defendants  in 
the  execution,  had  sufficient  personal  estate  and  slaves  to  satisfy 
the  execution,  instead  of  taking  the  land.  This  defense  is  not 
fully  supported  by  the  proof.  If  he  had  such  estate,  it  is  evi- 
dent that  it  was  difficult  to  find  it;  and  that  it  was  kept  out  of 
the  way  of  creditors,  and  Bullitt,  by  previous  executions,  had 
searched  for  both  estate  and  person.  But  if  this  fact  is  admit- 
ted, it  will  not  follow  that  the  sale  was  vitious.  The  law  direct- 
ing first,  chattels,  then  slaves,  and  lastly,  land  to  be  taken,  is 
directory  to  the  sheriff.  If  he  violates  it  to  the  injury  of  the 
debtor,  in  an  execution,  he  may  become  responsible  for  that 
injury.  But  it  does  not  result  that  the  purchaser  of  lands  so 
taken  under  execution,  even  if  he  be  the  creditor,  who  has  not 
been  instrumental  in  causing  the  sheriff  thus  to  violate  the 
law,  is  to  have  his  title  affected,  especially  after  he  has  tried  by 
other  fruitless  executions  to  reach  other  estate  before  he  touched 
the  land.  The  remaining  objections  to  this  sale  are  also  unten- 
able. The  defendants  seem  to  mistake  the  law,  so  far  as  to 
suppose  that  the  plaintiff  claiming  under  a  sale  by  execution  is 
bound  to  show  that  all  the  requisites  of  the  law,  in  making  the 
sale  have  been  complied  vrith,  instead  of  placing  the  onus  pro- 
bandi  on  the  other  side,  and  compelling  him  who  opposes  the 
sale  to  prove  it  irregular.  The  appellants  have  called  on  the 
appellees  for  proof  of  the  regularity  of  the  sale,  and  have  ad- 
duced no  proof  impeaching  it. 

The  infancy  of  Charles  Beeler  at  the  date  of  the  contract  on 
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which  the  jadgment  at  law  is  founded,  may  admit  of  two  an* 
swers.  Charles  Beeler  himself,  in  the  trial  at  law  waived  this 
priTilege,  and  did  not  plead  his  infancy.  In  this  suit  he  is 
equally  silent,  and  the  rule  is  well  settled  that  infants  mast 
arail  themselves  of  this  privilege,  and  others  cannot  do  it  for 
them.  If  any  others  can,  they  must  be  privies  in  the  estate,  and 
John  C.  Beeler  claims  to  be  snch  by  virtae  of  his  mortgage. 
To  avail  himself  of  this  attitude,  his  title  must  be  a  sound  one, 
which  vrill  hereafter  be  tested.  But  admit  this  title  to  be 
sound,  it  cannot  place  John  C.  Beeler  in  a  better  situation  than 
Charles  himself  would  be  if  he  had  made  the  plea  himself,  and 
we  do  not  conceive  that  he  could  now  avail  himself  of  the  de- 
fense in  this  collateral  way. 

Acts  in  pais  by  an  infant  may  frequently  be  void,  but  not  so 
as  to  judicial  acts.  They  are  obligatory  upon  him  unless  he 
avoid  them  by  direct  process,  such  as  a  writ  of  error  coram 
vobis,  audiia  querela^  etc.  If  these  methods  are  not  resorted  to, 
he  is  bound  by  the  record  and  estopped  from  gainsaying  it, 
when  its  effects  are  brought  to  bear  upon  him  in  any  other  con- 
troversy. Such,  we  conceive  to  be  the  judgment  of  Bullitt, 
and  as  it  is  not  vacated  by  the  infant,  he  is  bound  by  it  in  all 
other  controversies,  and  so  is  his  alienee  John  C.  Beeler. 

The  title  of  John  C.  Beeler,  by  gift  from  his  father,  is  wholly 
unsupported  by  proof,  and  his  title  by  mortgage  and  foreclosure 
from  Charles  Beeler  must  be  his  remaining  defense.  This  mort- 
gage is  executed,  acknowledged  and  recorded  in  proper  time, 
and  a  decree  of  foreclosure  and  sale  to  John  C.  Beeler  under  it 
is  produced.  But  to  this  decree  Bullitt  was  no  party,  and  not 
only  the  mortgage,  recorded  as  it  is,  but  the  decree  and  sale 
under  it  must  be  as  void  as  to  creditors,  under  the  act  to  pre- 
vent frauds  and  perjuries,  as  any  other  security,  if  it  is  made 
with  intent  to  delay,  hinder  or  defraud  creditors.  To  prove 
that  this  deed  and  decree  is  of  that  character,  the  appellees  have 
established  the  following  facts,  to  wit:  That  Bullitt  himself  was 
then  pursuing  his  claim,  and  was  near  to  judgment  against 
Charles  Beeler;  that  Charles  Beeler  was  considerably  indebted 
and  embarrassed  at  the  time  the  mortgage  was  executed.  It  is 
rendered  very  improbable  that  John  C.  Beeler  had  with  Charles 
Beeler  any  dealings  at  the  time,  from  which  a  debt  of  near  five 
thousand  dollars,  the  sum  expressed  in  the  mortgage,  could 
have  arisen.  It  is  shown  that  no  money  was  paid,  or  any  other 
valuable  thing,  at  the  date  of  the  mortgage,  and  that  John  C. 
Beeler  produced  an  amount  of  one  thousand  five  hundred  dol< 
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Ian  agaiaat  Ofaarka,  as  his  whole  claim,  and  yet  took  a  mort- 
gage falsely,  aeoordiiig  to  his  own  showing,  to  secaze  above 
three  times  that  amount.  The  mortgage  appears  to  iTinliiila 
everythiBg,  both  real  and  personal,  claimed  by  Charles  Beeler, 
and  his  declarations  are  shown  before  the  mortgage  was  exe> 
outed,  announcing  his  intention  to  execute  it  for  the  purpoee 
of  securing  his  estate  against  his  creditors.  Such  facts  warrant 
the  decision  that  the  mortgage  is  fraudulent  and  utterly  Toid  as 
to  the  creditor,  Bullitt,  and  for  this  reason  it  was  properly  dis- 
regarded by  the  court  below. 

It  has  been  contended  in  this  cause  that  the  claim  of  the  ap- 
pellees is  ptvely  legal,  and  therefore  equity  ought  not  to  en- 
force it;  they  have  a  legal  remedy,  and  therefore  ought  not  to 
be  indulged  in  a  court  of  equity.     It  must  be  admitted  that  the 
claim  of  the  appellees  is  a  legal  one,  and  that  by  law  their  an- 
cestor acquired  his  right;  but  we  do  not  admit  that  this  is  a 
bill  to  enforce  the  sherifiTs  sale,  or  give  the  appellees  a  title 
under  it.     The  sale  and  consequent  title  was  vested  long  before 
this  bill  was  brought,  and  Bullitt  became  a  tenant  in  common 
with  the  remaining  heirs  of  Beeler,  and  as  such  had  a  right  to 
demand  partition.    If  he  knew  or  believed  that  John  G.  Beeler's 
mortgage  was  fraudulent,  he  did  right  in  treating  it  as  a  nullity, 
and  selling  the  estate,  and  he  afterwards  ought  to  be  allowed 
to  show  it  such,  either  at  law  or  in  equity.     This  bill,  we  con- 
ceive, is  a  bill  for  partition;  and  that  the  obstacles  to  it  have  arisen 
from  the  fraudulent  claim  of  the  apx>ellant,  John  C.  Beeler, 
which  was  properly  disregarded.     No  doubt  a  court  of  conunon 
law  is  competent  to  render  judgment  of  partition  or  severance; 
but  with  the  court  of  common  law  equity  has  claimed  and  exei^ 
cised  concurrent  jurisdiction  in  directing  partition,  and  then 
comipelling  titles  to  be  made  in  confirmation  of  it;  and  we  see 
no  reason  why  the  appellees,  or  their  ancestors,  should  be  pre- 
cluded tram  resorting  to  that  mode,  barely  because  he  acquired 
his  title  by  a  sale  and  conveyance  directed  by  law.     The  effect 
of  it  was  the  same  as  if  acquired  in  another  mode.     As  he  has 
had  his  election  to  come  either  into  a  court  of  law  or  equity, 
and  has  chosen  the  latter,  the  result  has  proved  that  this  choice 
was  wise,  as  he  has  thereby  had  the  opportunity  of  extinguish- 
ing forever  the  pretended  title  of  John  C.  Beeler  under  his 
mortgage. 

It  is  contended  that  as  two  of  Beeler's  heirs  were  infants,  and 
a  guardian  was  assigned  to  defend  them,  the  court  ought  not 
to  have  heard  the  cause  until  that  guardian  had  accepted  the 
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appoinimenty  or  answered.  A  gaardian  was  appointed  who- 
does  not  appear  to  have  consented  at  the  date  of  the  appoint;- 
ment.  He  afterwards  swore  to,  and  filed,  in  due  time,  his  an« 
Bwer  for  the  infants  in  the  clerk's  office,  which  acts  conclusively 
to  show  the  notice  of  his  appointment  and  consent  to  serve. 
This  answer  was  among  the  papers  used  by  the  court,  and 
noticed  of  record  on  the  hearing,  which  evidently  shows  that 
the  full  benefit  of  it  was  allowed  to  the  two  infant  defendants, 
and  they  cannot  complain  because  it  was  previously  noted  of 
record.  The  want  of  such  noting  might  have  furnished  the 
complainants  below  with  a  ground  of  continuance,  but  cannot 
avail  those  who  have  failed  to  have  it  noted,  and  received  the 
benefit  of  it  on  the  trial,  and  then  attempt  to  complain  of  their 
own  default  when  a  decree  is  rendered  against  them.  Upon 
the  whole  case,  therefore,  we  conceive,  there  is  no  error  in  the 
decree  of  the  court  below,  and  it  must  be  affirmed,  with  costs. 


As  to  the  validity  of  judgments  against  infanta,  see  Porter  v.  Robifuot^ 
antey  153,  and  note. 

Invanct  a  Pebsonal  Pbfvilbqe.— To  this  point,  see  Cannon  v.  AUbury^. 
10  Am.  Deo.  79. 


Thomas  v.  Trustees, 

[3  A.  K.  Maiwhat.t.,  208.] 

Btatutb  ov  F&Aura — Auction  Sales. — A  bond  for  the  prioe  of  lots  sold  by 
town  trastees  at  auction,  cannot  be  enforced,  imleas  there  be  some  mem- 
orandum of  the  sale,  signed  by  the  trustees  or  by  some  one  for  them;  for 
the  contract  must  be  mutually  binding,  if  st  all. 

Wbit  of  ezror  to  the  circuit  court.     The  opinion  states  the 
case. 

Bridges,  for  the  appellants. 
Daviess,  contra. 

By  Court,  Owslet,  J.  To  an  action  of  debt  brought  by  the^ 
trustees  against  the  executrix  on  a  bond  given  by  Phil.  Bush 
and  the  testator  of  the  executrix,  the  executrix,  in  substance, 
pleaded  that  the  bond  was  given  by  Bush,  together  with  the 
testator,  his  security,  for  the  price  of  certain  lots  of  ground  in 
the  town  of  Hairodsburg,  purchased  by  Bush  of  the  trustees, 
under  a  parol  contract  of  sale;  and  after  alleging  that  the  con- 
tract of  sale,  or  any  memorandum  thereof  was  never  reduced 
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to  writing  and  signed  bj  tiie  trustees,  or  any  person  by  them 
legally  authorized,  the  plea  avers  that  the  trustees  have  never 
•conveyed  the  lots  to  Bush,  etc. 

To  this  plea  the  trustees  replied,  that  the  lots  in  the  plea 
mentioned  were  sold  at  public  auction,  and,  upon  Bush  becom- 
tng  the  purchaser,  an  entry  and  record  of  the  sale  of  the  lots 
were  made  in  the  books  of  the  trustees,  which  being  known  to 
Bush,  the  bond  upon  which  action  is  founded  was  given  to 
secure  the  payment  of  the  purchase-money,  etc.  The  executrix 
demurred  to  this  replication,  and  the  demurrer  being  overruled 
by  the  court,  a  writ  of  inquiry  was  awarded,  and  judgment 
rendered  by  the  coiurt  for  the  debt  and  damages  assessed  by  the 
jury. 

The  only  question  for  the  decision  of  this  court,  inyolves  an 
inquiry  into  the  correctness  of  the  decision  of  the  circuit  court, 
in  overruling  the  demurrer  to  the  trustees'  replication.  If  the 
plea  presents  a  valid  bar  to  the  action,  it  is  obvious  that  the 
replication  a£fords  no  sufficient  answer  to  the  plea.  The  only 
matter  of  avoidance,  alleged  in  the  replication,  is  that  of  the 
lots  having  been  sold  at  public  auction,  and  an  entry  and  record 
thereof  made  in  the  books  of  the  trustees;  but  that  matter, 
certainly,  does  not  take  the  sale  out  of  the  statute  against 
frauds  and  perjuries.  The  statute  contains  no  exception  of 
sales  at  auction,  and  the  entry  in  the  books  of  the  trustees,  un- 
less signed  by  the  trustees  or  some  person  authorized  by  them, 
is  not  a  compliance  with  the  requisition  of  the  statute;  and  the 
replication  contains  no  averment  of  the  entry  having  been  so 
signed. 

From  both  replication  and  plea,  therefore,  the  sale  must  be 
admitted  to  be  within  the  statute;  and  as  the  bond  is  alleged  to 
have  been  given  for  the  price  of  the  purchase  made  at  that  sale, 
the  plea,  under  the  statute  authorizing  the  consideration  of 
sealed  writings  to  be  gone  into  and  impeached,  contains  a  good 
and  valid  defense  to  the  action  of  the  trustees.  No  action  at 
law,  or  bill  in  equity,  can  be  maintained,  by  either  Bush  or  the 
representatives  of  Thomas  on  the  sale;  and  it  is  a  settled  rule 
6T  the  common  law  that  a  promise  on  which  no  action  can  be 
sustained,  forms  no  sufficient  consideration  for  any  other 
promise.  Thus  it  is  said  that  mutual  promises  must  be  both 
binding,  as  well  on  the  one  side  as  the  other,  and  must  be  both 
made  at  the  same  time,  or  else  they  will  be  both  nuda  pocto: 
Powel  on  Contracts,  360. 
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The  judgment  must  be  reversed  and  the  cause  remanded,  and 
farther  proceedings  bad,  not  inconsistent  with  this  opinion 


See  Jkm$  ▼.  Bowell^  pod  388»  and  note. 


BiRNEY  V.  Hann. 

[8  ▲.  K.  ifAMii*T.T>,  saa.] 

Acnoir  ok  Wabbaitit  Aoadtst  Bmon  Gbahtok.— An  aetkm  on  a  ooTenani 
of  wamnty  lies  against  a  remote  grantor. 

brrcRYxsiNo  Graktxs  mat  Maiktain. — ^An  intervening  grantee,  who  has 
conveyed  the  land,  bnt  has  satisfied  his  covenant  of  warranty,  may  main- 
tain covenant  on  the  warranty  of  a  r«^mote  grantor. 

Waraantt  not  ExTiNauisHSD  BT  RxooNVETANCX,  Whbm.— Where  two  oon- 
vey  with  warranty  and  the  grantee  rooonveys  to  one  of  them  with  war- 
ranty,  the  first  warranty  is  not  extinguished. 

DmuBBKB  TO  A  Plba,  where  the  defendant  has  craved  oyer  of  the  deed  de- 
clared on/brings  the  whole  record  before  the  conrt,  and  each  demurrer 
shonld  be  overmled  if  the  declaration  is  defective. 

HxABSAT  EviDKircB  OF  Pedigbeb  is  admissible  only  where  the  faot  is  ancient, 
and  better  evidence  is  not  attainable. 

To  Pbote  Hxibship  the  relationship  should  be  shown,  and  the  law  will  then 
determine  the  question. 

Wbit  of  error  to  the  circuit  court.  The  opinion  states  the 
case. 

Bridges^  for  the  plaintiff  in  error. 

CriUenden,  for  the  defendant  in  error. 

By  Court,  Mills,  J.  John  Hann  brought  his  action  of  cove- 
nant in  the  court  below  against  James  Bimey,  and  declared  on  a 
deed  of  conveyance,  with  general  warranty,  for  a  half  acre  lot 
of  ground  in  the  town  of  Lancaster,  executed  by  said  Birney,  in 
consideration  of  nine  hundred  dollars,  to  Stephen  Perkins. 
And  to  show  himself  entitled  to  the  action,  as  an  assignee  of 
tbe  covenant,  he  sets  out  in  bis  declaration  a  deed  of  like  war- 
ranty, executed  to  kirn,  the  plaintiff  below,  by  the  said  Perkins. 
He  next  sets  forth  a  deed  with  the  same  warranty  to  William 
Fields  and  James  Dunn  made  by  himself.  He  then  alleges  a 
breach  of  the  warranty  by  a  judgment  of  eviction  against  tbe 
said  Fields  and  Dunn,  by  the  heirs  of  Michael  Miller,  who 
claimed  and  held  a  title  paramount  to  that  conveyed  by  Birney, 
and  existing  at  the  time  of  Birney's  conveyance.  To  this  ac- 
tion Birney  appeared,  and,  among  other  [)leas  on  which  issues 
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were  joined,  he  pleaded  one  to  the  following  effect,  after 
ing  oyer  of  his  own  deed  declared  on: 

"  That  prior  to,  and  at  the  date  of,  the  deed  of  Stephen  and 
Joseph  Perkins,  set  forth  in  said  plea,  the  said  Stephen  and 
Joseph  was  indebted  to,  and  bound  to  pay  him,  said  Bimey,  the 
sum  of  money  in  said  deed  mentioned,  and  in  payment  of  and 
satisfaction  of  said  demand,  they,  said  Stephen  and  Joseph, 
did  make  and  execute  to  this  said  then  defendant,  a  deed  of 
conveyance  for  the  lot  in  the  declaration  mentioned,  which  was 
dated  the  eighth  of  March,  1804,  of  which  proferi  was  made, 
which  deed  was  received  as  executed  by  him,  said  Bimey,  ixi 
satisfaction  of  said  demand  against  said  Stephen  and  Joseph 
Perkins.     And,  afterwards,  on  the  thirty-first  of  March,  1804, 
he,  said  Birney,  at  the  special  instance  and  request  of  said 
Stephen  and  Joseph  Perkins,  and  for  the  purpose  of  enabling 
him,  said  Joseph,  to  make  a  more  advantageous  disposition  of 
said  lot,  did  reconvey  said  lot  to  said  Stephen  Perkins,  by  the 
deed  in  the  declaration  mentioned,  and  received  from  the  said 
Perkins  payment  of  the  debt  and  demand  due  by  said  Perkins 
to  him.     And  he  avers  that  the  said  deed  was  executed  by  him 
to  said  Stephen  Perkins  for  no  other  cause  and  consideration 
than  in  said  plea  stated." 

To  this  plea  the  plaintiff  below  demurred,  and  the  court  bus- 
tained  his  demurrer.  A  verdict  and  judgment  was  rendered  for 
him,  and  the  defendant  below  has  prosecuted  this  writ  of  error. 

It  is  now  contended  by  the  assignment  of  error  that  as  Hann, 
by  his  own  showing,  had  conveyed  away  the  lot  with  warranty, 
before  it  was  evicted,  he  cannot  have  his  action  against  Bimey, 
a  remote  grantor,  but  the  action  can  only  be  sustained  by  the 
last  grantee.  It  was  a  general  rule  in  England,  that  he  who 
had  conveyed  away  the  estate,  with  a  covenant  of  warranty 
which  run  with  the  land,  could  not  sustain  a  warrarUia  charUB; 
but  it  might  be  brought  by  the  last  grantee,  and  each  grantee 
must  vouch  his  warrantor  to  the  end  of  the  chain.  This  remedy 
being  extinct  iu  this  country,  it  has  been  decided  that  an  action 
of  covenant  lies  in  its  stead  against  a  remote  grantor:  See 
Booker's  Administrator  v.  BeU,  3  Bibb.  173  [6  Am.  Dec.  641];  4 
Id.  225. 

But  the  question,  whether  an  intervening  grantee,  who  had 
conveyed  away  the  estate,  can  support  the  same  action  against 
a  remote  grantor,  has  never  yet  been  decided.  On  this  ques- 
tion we  need  not  look  for  any  aid  from  English  precedents, 
where  such  an  action  of  convenant  was  not  indulged.    In  thif 


AprO,  1821.]  BiBiVET  v.  Hanh.  109 

ease,  the  plaintifT  below  has  aTerred  that  Fields  and  Dimiiy  who 
were  evicted  from  the  lot,  recovered  a  judgment  against  him  on 
his  warranty  for  the  value  of  the  land,  with  interest  and  costs, 
which  judgment  he  had  fully  paid  and  discharged  before  the 
commencement  of  this  suit.     If  this  statement  in  the  declara- 
tion, can  be  material  to,  or  aid  him  in  support  of  his  action,  as 
it  is  not  contradicted  by  any  plea,  it  must  be  taken  as  true,  and 
the  plaintiff  below  is  entitled  to  the  benefit  of  these  facts.    The 
qnestion  remains,  will  they  affect  his  case  and  enable  him  to 
support  his  action  ?    As  Hann  would  have  been  entitled  to  the 
action  if  be  had  never  conveyed;  as  he  has  been  subjected  to 
the  action  because  he  had  conveyed;  as  the  estate  passed  by 
the  title  has  gone  into  other  hands,  and  his  deed  to  Fields  and 
Ihmn  can  be  of  no  more  avail  to  them,  because  they  have  once 
had  the  benefit  of  it,  and  it  is  now  inoperative  against  Hann, 
because  it  merged  in  the  judgment  against  him,  and  discharged 
by  the  payment  of  that  judgment,  we  see  no  good  reason  why 
Hann  shoald  not  be  adjudged  to  have  the  right  of  action  re- 
vested iu  him,  and  be  restored  to  all  he  had  parted  with  by  bis 
deed,  as  much  so  as  if  Field  and  Dunn  had  reconveyed.     As 
the  indorser  of  a  commercial  instrument  who  has  paid  its  con- 
tents, can  sustain  his  action  against  his  remote  indorser  without 
a  re-indorsement,  because  his  own  indorsement  by  the  action  of 
payment,  per  8e,  has  become  functus  officio  as  to  him,  so  ought 
Hann,  who  has  rendered  his  own  deed  inoperative  further 
against  him,  to  be  restored  to  the  situation  he  was  in  before  it 
was  made,  without  a  reconveyance  formally  executed.      For 
these  reasons  we  conceive  the  action  may  be  maintained. 

The  decision  of  the  court  on  the  demurrer  to  the  above  re- 
cited plea  of  the  defendant  below,  is  also  made  a  question  by 
the  assignment  of  error.  This  involves,  first,  the  sufficiency  of 
the  plea.  The  question  presented  by  the  face  of  the  plea  is, 
was  the  warranty  of  Bimey  extinguished  and  discharged,  on 
his  conveying  to  Stephen  Perkins,  because  Stephen  Perkins, 
together  with  Joseph,  had  previously  conveyed  to  him  with 
warranty?  We  conceive  it  was  not,  and  that  although  he  may 
be  made  liable  on  his  deed  to  Stephen  Perkins,  yet  his  remedy 
against  Joseph  and  Stephen  will  not  be  impaired;  and  as  he 
has  that  remedy  against  both,  so  remedy  against  him  on  the 
deed  of  one  of  them  ought  to  remain  entire.  For  it  is  laid 
down  as  a  principle,  that  if  two  make  a  feoffment  with  war- 
lanty  to  one,  his  heirs  and  assigns,  and  feoffee  reinfeoff  one  of 
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feoffen,  in  this  case  the  warranty  is  not  gone  or  defeated:  S 
Bac.  451,  N;  1  Go.  Inst.  393. 

Bat  as  Bimey  in  his  pleadings  had  craved  oyer  of  the  deed, 
and  the  plaintiff  below  demurred,  it  brought  the  whole  record 
before  the  court.  And  although  Bimey's  plea  may  be  insuffi- 
cient, yet  if  there  be  any  defect  in  the  declaration,  the  de- 
murrer of  the  plaintiff  in  the  action  ought  to  have  been  OTer* 
ruled.  The  declaration  sets  out  a  deed  not  only  containing  a 
covenant  of  warranty,  but  likewise  a  covenant  of  seisin;  aad 
alleges  that  Birney  in  the  deed  stipulated  that  **  he  was  law- 
fully seised  in  fee  of,  and  had  a  good  right  to  sell  and  convey 
the  said  lot  and  appurtenances."  It  likewise  alleges  a  breacb 
of  this  supposed  covenant,  by  alleging  that  he  was  not  lawfully 
seised  in  fee  of  the  lot  and  appurtenances  aforesaid,  and  had 
DO  good  right  to  sell  and  convey  the  same  as  he  did."  By  an 
inspection  of  the  deed,  it  will  be  perceived  that  it  contains  no 
covenant  of  seisin,  but  a  covenant  to  warrant  only.  This  is  too 
wide  and  substantial  a  variance  from  the  instrument  declared 
on,  to  be  overlooked  on  general  demurrer.  The  declaration 
for  this  cause  is  deemed  defective;  and  the  decision  of  the  court 
below  in  sustaining  the  demurrer  of  the  plaintiff  in  that  court 
is,  therefore,  erroneous. 

Other  questions  were  made  during  the  progress  of  the  trial 
which  may  again  occur,  and  the  most  material  will  be  noticed. 
To  show  that  the  recovery  in  ejectment  against  Field  and  Dunn 
was  by  title  paramount,  the  plaintiff  below  showed  title  from 
the  trustees  of  Lancaster  to  Jacob  Miller.  Next  to  prove  that 
the  lessors  of  the  plaintiff  were  his  heirs,  who  had  recovered 
the  lot,  he  introduced  a  witness,  who  deposed  that  he  had  re- 
sided in  the  neighborhood  of  the  lessors  of  the  plaintiff  in  said 
ejectment  for  several  years  past,  and  had  understood  always, 
from  the  plaintiffs  in  said  ejectment  that  they  were  the  heirs  of 
the  said  Jacob  Miller,  and  that  they  had  been  generally  repnted 
as  such,  and  he  never  heard  it  contradicted,  and  had  no  doubt  of 
the  fact;  but  that  he  had  never  seen  either  of  the  parents  of  the 
plaintiffs  in  ejectment,  they  having  died  long  before  the  witness 
came  into  the  neighborhood,  as  he  understood.  This  evidence 
was  objected  to  as  improper  to  be  left  to  the  jury  to  prove  the 
heirship  of  the  lessors  of  the  plaintiff  in  ejectment.  The  court 
overruled  the  objection,  and  gave  an  opinion  that  proof  of  repu- 
tation, that  they  were  the  heirs  of  Jacob  Miller,  was  sufficient  in 
this  description  of  action.  This  decision  is  likewise  questioned 
by  the  assignment  in  error. 
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The  evidence  by  ivbich  pedigree  may  be  pxtyred  is  an  ezoep- 
tion  to  tbe  general  rales  of  eTidence.    Hearsay  is  in  that  case 
admitted.     From  tbe  sayings  of  tbe  parents  or  members  of  the 
family  courts  progressed,  at  last,  to  tbe  admissions  of  tbe  gen- 
eral recognition  or  reputation  of  the  heirship  by  others.   .It  is 
admitted  that  it  is  difficult  to  lay  down  any  precise  rules  on 
this  subject.     The  kinds  of  evidence  which  are  calculated  to 
prove  tbe  oonsangainity  or  affinity  of  one  person  to  another  are 
various,  and  all  may  be  proper  after  a  lapse  of  time.    But 
although  evidence  for  this  purpose  may  be  an  exception  to  some 
of  tbe  rules  of  evidence  for  other  purposes,  yet  it  is  not  an  ex- 
ception to  every  rule,  and  ought  to  be,  in  some  measure,  sub- 
ject   to    the   great    cardinal    principle,    which    requires    the 
production  of  the  best  evidence  tbe  nature  of  the  case  admits 
of,  reasonably  in  the  power  of  the  party.     In  this  case  the  deed 
to  Jacob  Miller  bore  date  in  1798,  a  period  beyond  which  it 
could  not  be  supposed  the  memory  of  man  could  not  extend. 
It  is  not  shown  that  be  resided  or  died  in  a  foreign  country, 
and,  for  aught  that  appears,  he  might  have  died  in  the  neigh- 
borhood of  the  trial,  and  his  heirs  might  have  been  amenable  to 
the  process  of  the  court,  and  they  were  competent  vritnesses  in 
this  action.     Under  such  circumstances,  it  may  readily  be  pre- 
sumed that  some  person  might  have  been  produced  who  knew 
the  ancestor  personally,  and  also  knew  that  he  recognized  his 
relation  to  the  persons   now  alleged  to  be  his  heirs.     Such 
proof  would  have  certainly  been  of  a  higher  grade  than  that 
adduced.     Lapse  of  time,  or  distance  of  place,  may  furnish 
grounds  for  greater  latitude  and  admit  tradition,  reputation 
and  recognition  of  a  neighborhood,  or  the  use  of  documents, 
records  and  inscriptions  which  may  disclose  the  connection  by 
blood  or  marriage  to  him,  from  whom  a  right  is  claimed.     But 
certainly  no  reason  can  exist  for  resorting  to  this  weak  and  pre- 
carious species  of  evidence,  when  greater  certainty  is  attain- 
able.    A  personal  knowledge  of  facts  by  a  vritness  is  always  to 
be  preferred  to  common  fame,  and  common  fame  itself,  when 
admitted,  is  best  when  it  arises  from  those  who  had  the  means 
of  knovring  the  relation  between  the  heir  and  ancestor. 

Besides,  we  do  not  admire  tbe  language  in  which  the  proof 
in  tbe  present  instance  is  made.  To  swear  that  a  man  is  the 
beir  of  another  involves  both  law  and  fact.  When  the  relation 
or  connection  existing  between  a  decedent  and  the  living 
claimant  is  shown,  tbe  law  determines  whether  the  latter  is  the 
heir  of  the  former.    Hence,  the  proof  ought  more  properly  to 
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be  confined  to  the  existing  relations,  as  whether  the  chdmanta 
were  children,  brothers,  etc.  The  rights  Tested  by  the  connec- 
tion are  easily  determined  by  law.  For  this  reason,  we  deem 
the  decision  of  the  conrt  below,  on  the  CTidenoe  of  heizship, 
also  erroneous. 

As  the  cause  must  be  reversed,  we  cannot  help  suggesting  aa 
apparent  difference  between  the  names  and  character  of  thoae 
alleged  in  this  declaration  to  have  recovered  the  lot  in  question, 
and  those  who  are  named  as  recovering  it  in  the  declaration  in 
ejectment.  But,  doubting  whether  this  variance  may  not  have 
arisen  from  the  errors  of  the  copyist,  we  have  declined  any 
decision  upon  it,  knowing  that  if  the  declaration  is  amended 
the  plaintiff  below  con  correct  this  variance,  if  it  be  one,  and 
thereby  avoid  future  embarrassment  in  the  progress  of  the  oon- 
troversy. 

The  judgment  must  be  reversed,  the  verdict  set  aside,  and 
the  cause  remanded  for  proceedings  accordant  with  this  opinion. 


Hkabsat  as  Pboov  or  Pediorxb. — ^The  rales  relating  to  the  admiinl 
of  hearsay  npon  qaestiona  of  pedigree,  are  stated  and  diawiswrf  in  Chapman 
?.  Chapman,  7  Am.  Deo.  277. 


Malone  v.  Samuel. 

[S  A..  K.  Waimhat.t.,  860.] 

Ahendment  or  ▲  Shsbiff's  Return  of  execution  ia  admiwriWe  at  a  sabae- 
qaentterm,  and  will  relate  back  to  the  original  retom. 

Wbtt  of  error  to  the  circuit  court.    The  opinion  states  the 
case. 

Bjr  Court,  Botle,  C.  J.  This  was  a  scire  facias  to  have  execu- 
tion upon  a  recognizance  of  special  bail.  Upon  an  agreed  case 
the  court  below  gave  judgment  for  the  defendant,  to  which  the 
plaintiffs  prosecute  this  writ  of  error.  It  appears  from  the 
agreed  case,  that  the  defendant  in  the  scire  facias  had  become 
special  bail  in  due  form  for  Reuben  Samuel,  at  the  suit  of  the 
plaintiffs,  who,  after  obtaining  judgment  in  said  suit  issued  a 
capias  ad  satisfaciendum  thereon,  against  Samuel,  returnable  to 
the  August  rules,  1818,  and  that  the  sheriff  returned  thereon 
*'  No  property  found;"  that  the  scire  facias  issued  on  the  eight- 
eenth of  September,  1818,  returnable  to  the  November  texm 
ensuing;  and  that  on  the  second  day  of  the  term  the  sheriff  had 


1821.3  Malohx  v.  Saicubl.  178 

leave  to  amend  his  zetam  on  the  ca,  sa.,  and  therenpon  stmok 
out  his  former  return,  and  inserted  in  lien  thereof,  "  The  de- 
fendant not  found  in  my  bailiwick." 

The  propriety  of  permitting  the  sheriff  to  amend  his  retom 
cannot  be  questioned.  It  is  the  constant  practice  to  do  so,  in 
the  courts  of  original  jurisdiction,  and  the  practice  has  been 
frequently  sanctioned  by  this  court.  And  the  amendment, 
when  made,  must,  we  think,  have  relation  to  the  time  when 
the  prooesB  was  returned. 

If  so,  it  results  that  the  defendant  in  this  case  was  fixed  be- 
fore the  issuing  of  the  scire  faciaa,  and  consequently  the  judg- 
ment on  the  agreed  case  should  haye  been  for  the  plaintiff. 

Judgment  reversed,  with  costs,  and  the  cause  remanded  that 
a  judgment  may  be  entered  according  to  the  foregoing  opinion. 


AMX3SVMXST  OF  EsTUBirs  TO  Wbitb. — As  the  retam  of  an  offioer  is  merely 

his  answer  toaching  irhat  he  is  oommended  to  do  by  the  writ^  sad  as  thii 

answer  is  evidence,  and  generally  the  only  admissible  evidenoe,  of  the  officer's 

pTooeedings,  unless  it  is  directly  impeached,  it  ought  to  be  tme  as  well  as 

certain,  and  if  not  tnie,  the  officer  onght  to  be  permitted,  on  proper  applica- 

tion  to  make  it  conform  to  the  facts.    Hence  it  is  laid  down  that  the  retom 

may,  *'in  general,  be  amended,  and  this  although  after  execution  executed, 

sod  in  some  cases  although  the  application  be  not  made  by  the  sheriff  him- 

•elf :"  Sewell's  Law  of  Sheriffs,  385,  citing  TJiorp  v.  Cook,  1  DowL  Pr.  581 ; 

Sex  v.  Sherif,   1  Marsh.  344;   Hopwood  v.    WaUa,  5  Bam.  &  Ad.  1056; 

Caoemigh  ▼.  CoUett,  4  Id.  279;  see,  alao^  Freeman  on  Judgments,  ch.  iv; 

Freeman  on  Executions,  sec  358  ei  seq.    No  doubt  so  long  as  the  return 

oontinnes  within  the  officer's  control,  be  has  full  power  to  amend  it  as  he 

thinks  proper:  Freeman  on  Executions,  aec  358;  WeUa  ▼.  /oy,  13  Pick.  477; 

Bates  ▼.   WiOard,  10  Met.  62;  Nelton  ▼.  Co<^,  19  HI.  440;  Spoor  v,  Holland, 

8  Wend.  445;  Siaie  v.  Melion,  8  Mo.  417;  Bickards  v.  Ladd,  4  Pacific  C.  L. 

J.  52.    After  it  is  filed  it  becomes  a  record  of  the  court:  Biekards  v.  Ladd, 

4  Pacific  C.  L.  J.  52;  and  although  the  court  cannot  correct  it,  nor  compel 

its  correction:  Freeman  on  Executions,  sec.  358;   Vcutine  v.  Fury,  2  Serg.  & 

E.  426;  Booty.  Updegrove,  5  Pa.  St.  516;   Was/Ungton  Mill  Co.  y.Kmnear, 

1  Wash.  Ter.  116;  Humj^ries  ▼.  Latoaon,  2  Eng.  341;  Scmyer  v.  Ourtk,  2 

Aahm.  (Pa.),  127;  'and  although  the  officer  cannot  then,  of  his  own  mere 

motion,  amend  it:   W<Ukin8y,  Oayle,  4  Ala.  153;  Richards  ▼.  Ladd,  4  Pacific 

C.  L  J.  52;  still  the  court  will  usually,  upon  proper  application,  permit  it 

to  be  amended  so  as  to  make  it  speak  the  troth,  whether  it  be  a  return  of 

original,  menie,  or  final  process,  particularly  when  sudi  amendment  is  neces- 

Miy  to  support  proceedings  based  upon  the  return:  Freeman  on  Executions, 

Mc.  385^  citing  MaUmev.  iikunuel,  supra,  and  McArthurr,  Currie,  32  Ala.  75; 

Morkmd  v.  Bufin,  1  Minor,  18;  OavU  v.  Doub,  23  CaL  78;  Hopkins  v.  Burch, 

ZGtk,  222;  Freeman  y.  Cofrhart,  17  Id.  348;  Mayor  ▼.  ChaUdhoocku  Bank, 

46 Id.  606;  Dunnw.  Rogers,  43  HL  260;  Montgomery  ▼.  Brown^  2  Gilm.  581; 

Ttamqf  V.  Organ,  16  111.  43;  New  A.  &  S.  R.  R.  Co  ▼.  Grooms^  9  Ind.  243; 

A'eio  A.  A  S,  R.  R,  Co.  v.  Laiman,  8  Id.  212;  Jackson  v.  OJiio  ^  M.  R.  R. 

Co,,  15  Id.  192;  PaUerson  v.  State,  2  G.  Qreene,  492;  J>e  Wolf  v.  MaUeU.  I 


174  Malonx  v.  Saxuel.  [Eentoeky, 

BanA,  214;  Buck  v.  Bcurdy,  6  OreenL  192;  Sifnumii  y.  Harris,  61  Mol  14; 
(?(arl:6  V.  Bdmear,  1  Gill  &  J.  443;  Berry  ▼.  (Trt^  2  Har.  &  G.  337:  I^ar- 
ker  ▼.  Warren,  2  Allen,  187;  Thamion  v.  ifis^tmrnofi,  48  Mo.  219;  E^orf  ▼. 
Adams,  7  Gray,  581;  Hammond  v.  ^Sotoii,  15  Id.  186;  HuUhins  v.  ComDM- 
non<r«,  16  Minn.  13;  Carlyy  v.  ^uriu,  36  Mo.  194;  Wehiter  y.  BUnaU,  39  Id. 
500;  Planters*  Bank  v.  FFafiber,  3  S.  &.  M.  409;  Barker  ▼.  SmatM^fr,  14  K. 
Y.  270;  JohMon  v.  5tone,  40  Id.   197;  Diekmemt  v.  lAppiU,  5  Ired.   560; 
/V>t(^fe  V.  Rayberg,  4  Ohio,  59;   VasiUne  v.  /^irj^,  2  Serg.  k  B.  426;  Wrigikl*m 
appeal,  25  Pa.  St.  373;  ^opm  v.  iMaly,  1  Miles,  399;  Sheldon  v.  ComgiacJt^ 
3  R.  L  84;  /TtT/  v.  Hinton,  2  Head.  124;  Croughion  v.  ilOen,  6  Humph.  96; 
Atkinson  v.  jRAea,  7  Id.  59;   Measner  ▼.   Lei9M,  20  Tez.  221;   T^Aomoaoia  v. 
Bishop,  24  Id.  302;   Tlumas  v.  Browder,  33  Id.  783;  Dawson  v.  Mooma,  4 
Munf.  535;  IKa^I^r  v.  Cornmomoealth,  18  Grat  13;  ^ocon  v.  BasseU,  191i^is. 
45;  J3tt2^  V.  A'ifi^,  8  U.  G.  0.  P.  47;  Lee  v.  NeUson,  14  U.  C.  Q.  B.  606;  mee, 
also,  to  the  same  effect,  Clayton  v.  ^S^te,  24  Ark.  16;  SmUh  v.  2>aniei;  3 
Murph.  (K.  C.),  128;   Whitmg  v.  Bradley,  2  N.  H.  79;  Avery  ▼.  ^oiomoit,  39 
Id.  393;   Foreman  v.  Carter,  9  Kan.  674;  Kirkwood  v.  i?eedy,  10  Id.   453; 
Scruggs  v.  Scruggs,  46  Ma  271;  Rickards  v.  Ladd,  4  Pacific  L.  J.  52;  Palmer 
V.  Thayer,  28  Conn.  237;  Gwynne  on  Sheriffs,  471;  Wade's  Law  of  Kotioe, 
■ec  1381.     Bnt  the  officer  may  be  required,  as  the  defect  is  owing  to  his 
fault,  to  pay  the  costs  of  the  application:    Willinms  v.  Rogers,  5  Johns.  163; 
Freeman  on  Executions,  sec.  358,  citing  HaU  v.  Ayer,  19  How.  Pr.  91;  i^el- 
son  v.  Broion,  23  Mo.  13;   Ingram  v.  Belk,  2  Strob.  207;   Williamson  v.  I^ar- 
row,  1  Bail.  611;  Bancroft  v.  Sinclair,  12  Rich.  617.     But  see,  contra,  SiiUe 
V.  WyUe,  2  McMuU.  1.     These  principles  are  applicable  to  amendments  of 
returns  of  all  writs.    There  are  also  other  rules  of  general  applicability  which 
we  propose  here  to  notice. 

Notice  of  Application  to  Amend. — In  a  number  of  cases  it  is  held  that 
the  amendment  of  a  return  is  a  matter  of  course,  resting  between  the  officer 
and  the  court,  with  which  adverse  parties  have  no  concern,  and  that,  there- 
fore, no  notice  of  the  proceeding  need  be  given:  Freeman  on  Executions,  sea 
358;  Morris  v.  Trustees,  15  lU.  269;  Dunn  v.  Rodgers,  43  Id.  260;  Kitchen  v. 
Reinsky,  42  Mo.  427;  Moore  v.  Purple,  3  GiLm.  149;  Rickards  v.  Ladd,  4 
Pacific  C.  L.  J.  52.  In  the  case  last  cited,  decided  in  the  circuit  court  of  the 
United  States  for  the  district  of  Oregon,  Deady,  J.,  delivering  the  opinion, 
states  this  view  of  the  law  very  forcibly.  He  says:  "The  defendant  is  not 
a  party  to  the  proceeding,  and  it  is  made  without  his  consent  or  notice  to 
him.  If  afterwards  it  is  discovered  that  a  mistake  has  been  made  in  the 
matter,  the  return,  being  now  a  record  of  the  court,  can  only  be  amended  by 
leave  of  the  court.  But  still  the  court  does  not  make  the  amendment.  The 
authority  to  amend  the  return,  as  in  the  case  of  making  it,  is  primarily  in 
the  officer  and  not  in  the  court;  but  after  making  the  return,  the  anthori^  of 
the  officer  becomes  qualified,  so  that  it  cannot  be  exerdsed  without  consent 
of  the  court.  Strictly  speaking,  then,  the  proceeding  is  one  between  the  offi- 
cer and  the  court.  It  is  ex  parte,  in  its  very  nature,  and  no  one  has  an  ab- 
solute right  to  notice  of  it.  In  contemplation  of  law,  the  amended  return  is 
made  under  the  same  sanction  and  responsibility  as  the  mistaken  one.  In 
effect  it  becomes  the  return  in  the  case,  and  cannot  be  questioned  collaterally 
by  the  parties  to  the  action  or  those  claiming  under  them  as  privies:  Freemao 
on  Executions,  sec  365." 

With  great  deference,  however,  for  the  view  thus  expressed  by  this  learned 
judge,  it  is  conceived  that  the  better  doctrine  is,  as  shown  in  Freeman  on 
Executions,  sec.  358,  that  the  adverse  party  should  be  notified  of  the  appli- 
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ation  to  amend*  and  ahonld  be  allowed  an  opportonity  to  ahow  eanae  against 
it,  in  order  that  the  court,  in  the  e^erciae  of  ita  diaeietion  in  the  premiaea, 
may  be  folly  informed  as  to  the  facta.    It  la  a  general  principle  that  a  party 
■hoold  have  notice  of  eveiy  legal  proceeding  affecting  hia  righta;  and  it  ia 
certain  that  a  party's  righta  may  be  moat  materially  affected  by  an  amend- 
ment of  the  retnm  of  a  writ,  when  the  very  purpose  of  the  amendment  is  to 
make  a  proceeding  against  him  regular  and  perfect,  which  was  before  defect- 
ive.    Nntioe  "wonld  seem  to  be  pecoliarly  necessary  where,  as  in  the  case  of 
Bickardm  v.  Lf<idd,  it  is  son^t  to  amend  a  retnm  of  snbstitated  or  oonstmot- 
ive  service  of  process,  when  it  is  to  be  presumed  that  the  defendant  may 
have  BO  kno-wledge  of  the  service  other  than  what  the  return  conveys,  par- 
ticularly when  the  effect  of  the  amendment,  as  was  there  held,  is  to  render 
valid  a  jndgment  which  before  was  absolutely  void.    It  is  proper  to  remark 
that  the  ajnendment  drawn  in  question  in  Bkhards  v.  Ladd,  was  made  in  a 
state  courty  and  the  learned  judge  who  delivered  the  opinion  in  the  United 
States  circnit  court  seems  to  have  been  actuated  somewhat  by  a  spirit  of 
omiity  in  recognizing  the  propriety  of  a  proceeding  resting  in  the  discretion 
of  the  state  tribunal,  although  he  did  not  approve  the  practice  of  allowing 
such  amendments  without  notice;  for  his  opinion  contains  some  very  just  ob- 
servations npon  the  danger  to  be  apprehended  from  such  a  loose  practice. 
There  are  many  casss  holding  that  notice  of  an  application  to  amend  ia  nec- 
essary: Coopwood  V.  Morgan,  34  Miss.  368;    WiUiaJM  v.  Doe^  1  S.  &  M.  559; 
(yConjunr  V.  WUson,  57  IlL  226;  S.  C,  4  Chicago  L.  N.  217;  NcUUmal  Inn,  Co. 
V.  Chambtr  of  Commerce,  60  Id.  22;  Barlow  v.  6tand{ford,  S2  Id.  298.     And, 
as  will  be  noticed  from  these  citations,  the  IllinoiB  decisions  in  support  of  the 
opposite  view  have  been  practically  overruled  by  the  later  adjudications  in 
that  state. 

AiJx>WANCB  or  AMXin>iCBNT  DiscRETiONABT.— It  is  generally  held  that  an 
application  for  leave  to  amend  a  return  is  addressed  to  the  sound  discretion 
of  the  coart»  and  that  the  amendment  is  never  to  be  allowed  unless  the  court 
can  see  that  it  will  be  in  furtherance  of  substantial  justice:  Austin  v.  Jordan, 
5  Tex.  130;  Johnson  v.  Day,  17  Pick.  108;  Freeman  v.  Morris,  Busb.  (K.  C.) 
287;  MiUer  v.  ShackUford,  4  Dana,  264;  JioweU  v.  SmaU,  30  Me.  30;  Baker 
V.  Davis,  22  N.  H.  27;  Avery  v.  Bowman,  39  Id.  393;  Scruggs  v.  Scruggs,  46 
Mo.  271;  Foreman  v.  Carter,  9  Kan.  674.      Hence,  a  refusal  to  allow  an 
amendment  is  in  general  not  appealable:  Pierce  v.  Strickland,  2  Story,  292; 
but  if  the  court  refuse  on  the  ground  that  it  has  no  power  to  permit  the 
amendment,  an  appeal  will  lie:  Avery  v.  Boardman,  39  K.  H.  393.    And  in 
Jackson  v.  Ohio  etc  B,  B.  Co,,  15  Ind.  192,  the  court  reversed  a  judgment  on 
account  of  a  refusal  of  the  court  below  to  allow  an  amendment  of  a  return  of 
numnons.     The  principles  which  should  govern  the  court  in  granting  or  re- 
fusing an  amendment  are  well  stated  by  Currier,  J.,  in  Scruggs  v.  Scruggs, 
46  Mo.  271.     He  says:  *'The  right  of  a  sheriff  to  amend  a  defective  return, 
on  leave  of  the  court,  is  beyond  question;  and  it  makes  no  difference  that  he 
is  out  of  office.     Such  amendments,  in  appropriate  cases,  are  allowed,  even 
on  application  of  the  sheriff's  administrator.     And  there  is  no  specific  limits- 
ticm  of  time  within  which  this  class  of  amendments  must  be  made;  although, 
after  a  lapse  of  years,  the  court  should  grant  applications  with  great  caution^ 
lest  the  rights  of  innocent  third  parties  should   be  injuriously  affected. 
Such  applications  are  not  granted  as  a  matter  of  right.     The  granting  ol 
tliem  rests  in  the  exercise  of  a  sound  discretion  on  the  part  of  the  court 
'Amendments  of  this  description,'  say  the  court  in  Johnson  v.  Day,  17  Pick. 
'  are  not  i^gulated  by  any  certain  rules,  but  the  court  is  bound  in  every 
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CMe  to  ex«roiae  a  sound  diacretioai,  and  to  allow  or  diaaUow  an  aawndmem^ 
as  may  best  tend  to  tha  farthannce  of  jnstioe.  The  fonns  of  the  covirt 
always  best  osed  when  they  are  made  subservient  to  the  justioe  of  the 
BaUdeU  ▼.  Steamer  Wm.  Pope,  19  Ma  157;  ffeftster  v.  BlowU,  39  Id.  600; 
StewaH  V.  Stringer,  4  Id.  113;  WeUh  v.  Joy,  13  Pick.  477;  FowbU  v.  WeUier, 
4  Ohio,  64;  4  How.  45;  Gwynne  on  Sherifis,  471;  Haven  v.  Snow,  14  Picsk. 
28."  Equally  forcible  is  the  language  of  Brewer,  J.,  in  Foreman  v.  Carter^ 
9  Kan.  674:  "  It  is  enough  to  state  this  here  as  applicable  generally:  Tbak 
if  ever  a  party  has  obtained,  through  legal  proceedings,  an  unjust  advantage^ 
and  in  those  proceedings  has  made  a  mistake,  be  it  ever  so  trivial,  the  law 
will  not  tolerate  an  amendment  to  secure  him  in  his  advantsge.  To  such 
one  the  law  is  a  Procrustesn  bed,  and  to  its  exact  requirements  every 
ceeding  must,  at  his  peril,  conform.  But  where  only  just  daims  are  soq^^ 
to  be  enforoed,  the  law  looks  tolerantly  on  mistakes,  and  seeks  to  uphold 
whatever  is  honestly  attempted  to  be  done." 

Power  ov  Afpella^ib  Coukt. — ^There  is  some  difference  of  opinion  as  to 
whether  an  appellate  court  has  power  to  permit  an  amendment  of  a  return  in 
the  action  made  in  the  lower  court.    In  Muldroto  v.  Bates,  5  Mo.  214,  it  was 
claimed  that  the  appellate  court  could  allow  the  amendment.     The  Judge 
who  delivered  the  opinion  said:  "  It  is  objected  that  to  allow  the  amendment 
will  be  the  exercise  of  original  jurisdiction,  as  that  matter  never  passed  be- 
fore the  circuit  court.     I  do  not  so  understand  the  matter.     We  might  as 
well  be  told  that  the  same  brief  and  speech  of  the  parties  in  the  court  below 
should  be  brought  up  here,  as  to  say  this.*'    The  dedaion  was,  however,  put 
chiefly  upon  the  ground  that  the  statute  gave  the  appellate  court  power  to 
permit  the  amendment.     So,  in  Jackson  v.  OAio  tie.  R.  R,  Co,,  15  Ind.  19% 
the  supreme  court  reversed  the  judgment,  because  the  superior  court  refused 
to  allow  an  amendment  of  the  summons  on  an  appeal  from  the  justice's  court. 
The  better,  and  the  prevailing  opinion  ii,  that  the  power  to  allow  an  amend- 
ment of  a  return  rests  only  in  the  original  tribunal  where  the  record  ia.    Tha 
correct  doctrine  is  thus  stated  in  T<UcoU  v.  Rosenberg,  8  Abb.  Pr.  N.  3w  287: 
** Although  an  appeal  has  been  taken,  the  power  of  amendment  ia  oonfined  to 
the  court  in  which  the  action  originated,  and  when  amended  there,  the  re- 
turn will,  on  motion  be  conformed  to  it  in  the  appellate  court:  Ootdd  v. 
Glass,  19  Barb.  186;  Luyster  v.  Sn^n,  3  How.  Pr.  250;  Reio  ▼.  Barker,  S 
Cow.  408,"    To  the  same  effect  substantially,  is  De  Armond  ▼.  Adams,  25 
IiA.  455. 

CoxTBTS  OF  Inferior  Jurisdiction  have  the  same  power  of  allowing  the 
amendment  of  returns,  as  well  as  other  amendments,  as  are  possessed  by  the 
superior  courts:  Churchill  v.  Marsh,  4  E.  B.  Smith,  369;  Cooper  v.  Kinney, 
2  Hilt.  12;  Perry  v.  Lyman,  22  Barb.  139;  Bruce  v.  Benson,  10  Wend.  213; 
Ageda  v.  FauUberg,  3  £.  D.  Smith,  178;  Near  ▼.  Van  Alstyne,  14  Wend.  230; 
FuUcn  V.  Heaton,  1  Barb.  552. 

Tims  of  Afpligation. — ^The  cases  do  not  establish  any  precise  time  within 
which  an  application  to  amend  a  return  should  be  made:  freeman  on  Execu- 
tions, sec.  359.  It  may  be  stated,  however,  as  a  general  proposition  that  mere 
lapse  of  time  is  no  bar  to  an  amendment  upon  satisfactory  evidence  where 
the  rights  of  third  persons  will  not  be  injuriously  affected:  Mahsarin  v. 
BraekeU,  5  N.  H.  9;  WJiiUier  v.  Vamey,  10  Id.  291;  Avery  v.  Bowman,  39 
Id.  393;  Planter's  Bank  v.  Walker,  3  S.  &;  M.  409;  Atkinson  v.  Rhea^  7 
Humph.  59;  Fowble  v.  Taylor,  4  Ohio,  45.  Amendments  have  been  allowed 
years  after  the  miLking  and  filing  of  the  original  returns:  FretoianonExeou- 
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UoDM,  tea  859;  Woodward  ▼.  Haridn,  4  Ala.  084;  Jarhoe  t.  ffallf  87  Md.  846; 
mUiamo  ▼.  HwuUm,  71  N.  C.  163;  Mvldrow  ▼.  BalM,  5  Mo.  214;  BloMOL 
T.  gtoaiwei,  19  Id.  157;  Irvme  ▼.  Seobee,  6  lit  70.  T1i«%  after  nx  yaait, 
Tkaidker  ▼.  JfiZfer,  11  Mmi.  413;  aeTen  yean,  i?ael»r  y.  Harrimm,  t  Mimf. 
181;  ten  yeuv,  Seott  ▼.  TViMtoM,  5  U.  C.  Pt.  228;  eleren  yeaza,  Riekarda  ▼. 
Xodtl,  4  Pacific  C.  L.  J.  52;  twwtty  yean.  Oilman  ▼.  ^««(«(m,  16  Me.  124; 
twenty-one  yean,  Scmgrja  t.  Serug^B,  40  Ma  271.  Bat  in  LiMy  t.  Copp,  8 
K.  H.  4$,  an  amendment  after  aixteen  yean  waa  diaaDowed  chiefly,  it  aeemi^ 
becanae  of  the  lapae  of  time,  bat  thia  deciaion  ia  not  in  kannony  with  the 
canent  oC  antlioiity  in  that  atate:  Avery  ▼.  Bowman,  39  N.  H.  893.  It  ia 
proper  to  obeerve  that  nnleae  there  ia  aomething  in  the  record  to  amend  by, 
or  nnleaa  there  ia  aome  memomndam,  made  by  the  officer  at  the  time,  fomiah- 
ing  data  for  the  amendment,  it  onght  not  in  genend  to  be  allowed  after  many 
yean.  There  ia  an  dmona  impropriety  in  making  the  Terity  of  a  retom,  in 
mch  eaaea,  to  depend  upon  the  miaided  recollection  of  an  officer  who  baa, 
perhapey  retired  from  office  and  whoae  memory  of  the  tnmaaotion,  dionned  by 
time,  ia  brightened  only  by  a  eenaeof  penonal  reaponaibility  for  aformer  mia- 
take.  Hie  danger  of  aach  a  pnotioe  ia  jnatly  animadyerted  vpon  by  Beady, 
J.,  in  nidbarda  ▼.  Ladd,  4  Paeifio  G.  L.  J.  62. 

AacENDXKO  BxTUKS  ATTKBL  FuBTHiE  PBooxsDiHOs. — ^Thc  fact  that  Other 
praeeedxBgi  have  been  had  in  the  caaae  aabaeq[nent  to  the  ntnm  will  not 
generally  bar  an  amendment  which  wonld  be  otherwiaa  proper;  aa  when 
vpon  a  retom  of  an  extent  an  action  haa  been  commenced  for  the  land:  Budt 
T.  Hardy t  6  GreenL  162.    So,  when  proceedinga  have  been  commenced 
againatthe  cffioarfor  a  falae  retom:  Freeman  on  Ebcecntiona,  eec.  859;  Hodgm 
▼.  Laird,  10  Ala.  678;  ^M2aa  ▼.  ffanmer,  22  Id.  678;  OaviU  v.  Doub,  23  CaL 
78;  Gorham  ▼.  Uood,  27  €ku  299;  TroUer  t.  Parker,  38  Miaa.  473;  Cority  t. 
Bums,  30  Mo.  194;  People  ▼.  Amee,  35  N.  Y.  482;  Cody  v.  Quhm,  6  Ired. 
191;  Tkamae  v.  Bjowder,  83  Tex.  783;  Wardmoorth  ▼.  Miller,  4  Ont.  99; 
Stow  V.   Wilmm,  10  Id.  52a    But  tbecontrary  is  held  in  aereral  caaee:  Mul- 
VmM  T.  JohMBtm,  3  lEomph.  396:  Brouf^don  ▼.  Carter,  6  Id.  96;  Howard  t. 
Union  Bank,  7  Id.  26;  Brinkley  v.  Mooney,  4  Eng.  445.    8o  a  retom  of  an 
attachment  may  be  amended  tdter  a  motion  to  diamisa  for  inaofficiency  of  the 
retom:  Sheldon  Y.Comstoek,  3R.  L  84;  or  after  judgment:  Palmer  v.  Thayfr, 
28  Conn.  237  (a  Taloahle  case  on  the  point  of  amendment  of  retnma  genenUy); 
Kitchen  ▼.  Reinehj,  42  Mo.  427;  Morrie  r.  Trueteee,  15  Hi  266,  and  after  an 
anneal  from  the  judgment:  TaleoU  v.  Rooenberg,  8  Abb.  N.  S.  287.     So  a  de- 
fective  retom  of  anmnKma  ia  amendable  after  judgment  and  execution,  for 
the  porpoee  of  aupporting  the  judgment:  Toledo  etc,  R,  R.  Co,  r.  Butler,  53 
IlL  323;  National  Ina.  Co.  ▼.  Bank  of  Commerce,  69  Id.  22;  Barlow  v.  Stand- 
ford,  82  Id.  298;  Foreman  v.  Carter,  9  Kan.  674;  Muldrow  y.  Bates,  5  Mo. 
214;  McClure  ▼.  Wells,  46  Id.  311;  Farmers*  Loan  etc,  Co,  ▼.  Dickson,  17 
Hovr.  Pr.  477;  Bacon  ▼.  BasseU,  19  Wis.  45;  Rickards  ▼.  Ladd,  4  Pacific 
C.  L.  J.  52;  and  after  amotion  to  Tacate  the  judgment:  DeArmond  v.  Adams, 
25Ind.  455;  Kirkwood  t.  Reedy,  10  Kan.  453;  Irvine  ▼.  Seobee,  5  lit.  70; 
Blcusdell  ▼.  Steofmboat,  19  Mo.  157,  OTerruling  Maulsby  t.  Farr,  3  Id.  438; 
Moyer  v.  Cook,  12  Wis.  335;  or  after  writ  of  error  to  reverse  the  same: 
Thaleher  ▼.  Miller^  11  Maas.  413.     It  waa  held,  however,  in  Freeman  v. 
Paul,  8  GreenL  260,  that  a  retom  of  habere  facias  possessionem  to  put  a 
mortgagee  in  poaaesnion,  coold  not  be  amended  after  the  filing  of  a  bill  to 
rsdeem,  to  ahow  an  earlier  day  of  aerrioe  ao  aa  to  foreoloae  the  right  of  re- 
demption. 
Amxkdiocnt  awom.  OmoBB's  Tebm  has  EzriBXix—It  ia  eatabliahed  by  an 
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overwhelming  weight  of  anthority  that  a  return  may  be  amended  after  thm 
officer  who  made  it  has  gone  out  of  office:  Freeman  un  Execotions, 
Adams  v.  Bobhuon,  1  Pick.  461;  WiUon  v.  Bay^  T.  U.  P.  Gharlt  109; 
son  V.  DanneU,  15  111.  97;  Jforris  v.  Trustees,  Id.  266;  Gray  ▼.  CaldweB, 
Hard.  63;  Newton  v.  Pratiier,  1  Dnv.  100;  HtUehms  ▼.  Brvmn,  4  Ear.   & 
McH.  496;  Miles y.  Davis,  19 Ma  408;  Scrugffsv.  Scrugffs,  46U. 271;  Keemw. 
Briggs,  46  Me.  467;  PcUmer  t.  Thayer,  28  Conn.  237;  Bean  v.  Thompsam^  19 
N.  H.  290;  Avery  y.  Bowman,  39  Id.  393»  where  an  ez-aheriff  waa  permitted 
to  amend  a  return  m^ule  by  hia  deceased  deputy:  Gushing  ▼.  Laird,  4  Ben.  7CL 
And  in  Blaisdell  ▼.  Steamboat,  19  Mo.  157,  an  amendment  was 
after  the  officer  had  been  suspended  by  an  act  of  the  legislatiire,  and 
functions  transferred  to  another.    It  has  been  occasionally  insisted,  howevo; 
that  an  amendment  should  not  be  permitted  after  the  expiration  of  ihe 
officer's  term,  on  the  plausible  ground  that  the  sanction  of  the  official  oath  la 
then  removed  and  that  for  any  act  then  performed  he  would  not  be  liable  <m 
his  official  bond:   Armstrong  ▼.  Easton,  1  B.  Men.  66;  Jessup  v.  Oragg,  IS 
6a.  261;  See  Freeman  on  Executions,  sec.  359.     It  was  held  in  WUton,  v. 
Oreathouse,  1  Scam.  174,  that  a  return  could  not  be  amended  after  the  deatk 
of  the  officer.    But  this  may  well  be  doubted:  See  Freeman  on  ExecntioDSr 
sec  359;  Watson  on  Sheriffs,  71;  Scruggs  v.  Scruggs,  46  Mo.  273. 

Matjbrialttt  or  Amxmdmxnt. — It  is  sometimes  said  that  an  amendment 
which  will  destroy  or  materially  alter  the  original  return  should  not  be 
allowed:  Barton  v.  Loclchart,  2  Stew.  &  P.  109,  but  this  is  a  mistake:  Free- 
man on  Executions,  sec.  360.  The  materiality  of  the  amendment  is  the  onlf 
reason  for  allowing  it.  It  is  well  settled  that  a  return  may  be  amended  ia 
the  most  material  particulars,  as  by  affixing  the  officer's  signature:  Childs  ▼. 
Barrow,  0  Met.  413;  Wilmot  M.  Co.  v.  BuUer,  34  Me.  431;  Glidden  v.  PkU- 
brick,  56  Id.  222,  by  changing  a  return  of  levy  and  aale  to  a  return  of  nulU 
bona:  Smith  v.  Daniel,  3  Murph.  128;  Dickinson  v.  Lippitt,  5  Ired.  560;  Clay- 
ton V.  State,  24  Ark.  16;  by  aubetituting  a  return  by  the  aheriff  for  a  return 
by  his  deputy:  McClure  v.  Wells,  46  Mo.  311;  by  substituting  an  affidavit 
for  a  certificate  where  the  return  was  made  by  the  sheriff  of  another  county: 
Farmer*s  Loan  etc,  Co,  v.  Dickson,  17  How.  Pr.  477;  By  reducing  the  valne 
of  the  property  as  stated  in  a  return  of  attachment:  Fierce  v.  Strickland,  2 
Story,  292;  by  changing  the  name  of  the  person  upon  whom  the  writ  was 
served,  as  where  "  Samuel"  was  inserted  instead  of  "Joseph"  as  the  name 
of  the  defendant:  Irvine  v.  Scobee,  5  Lit.  70;  by  inserting  a  return  of  personal 
service  so  as  to  support  a  default  entered  by  the  clerk:  Moyer  v.  Cook,  12 
Wis.  335;  by  inserting  a  return  where  there  was  none:  Thatcher  v.  Miller,  II 
Mass.  413;  and  by  changing  the  return  in  other  respects,  equally  matcriab 
De  Wolfe  v.  MoMt,  3  Dana,  214;  Woods  v.  Cooke,  61  Me.  215;  WmaoM  v. 
Houston,  71  N.  C.  163;  Morrill  v.  Fitzgerald,  36  Tex.  275;  Muldrow  v.  Bates. 
5  Mo.  214;  Blaisdell  v.  Steamboat,  19  Id.  157;  Avery  v.  Bowman,  39  N.  H. 
393.  But  subsequent  facts  with  which  the  officer  had  no  connection  cannot 
be  incorporated  into  a  return  by  amendment,  as  a  payment  of  purchaae-monej 
to  the  judgmentocreditor  after  the  return-day  of  the  execution:  Bibb  v.  Collins, 
51  Ala.  450. 

Amendment  Invalid atino  Judgment. — ^It  ia  a  general  principle  runnaig 
through  the  caaea,  that  an  application  for  the  amendment  of  a  return,  ia 
aid  of  legal  proceedings  founded  upon  it,  is  viewed  with  great  liberality. 
But  it  is  otherwise  where  the  object  of  the  amendment  is  to  invalidate  the 
proceedings.  In  several  cases  it  has  been  held  that  after  a  judgment  founded 
upon  a  return  of  service  of  process,  and  after  the  lapse  of  a  considerable  time, 
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tlia  oomt  will  not  pennit  the  retam  to  be  ao  amended  m  to  ebow  that  theze 
W9B  DO  servioe:  WaCkins  v.  Onyle,  4  Ala.  153;  McOhee  ▼.  McGhee,  8  Id.  88. 
So  in  Dwney  v.  Pierce,  5  How.  (Min.)  173;  PlanUr'$  Bamk  v.  Walker,  8  S. 
k  M.  409,  it  18  laid  down  that  an  amendment  of  a  return  of  original  prooe« 
win  not  be  allowed  after  the  term,  where  the  effect  of  it  would  be  to  reqoixe 
a  reveraal  of  the  judgment. 

AMXSDMEhT  comrERnnrG  JuRiSDicnoN. — The  prime  object  of  amend- 
ments of  retnma  ia  to  core  irregularities  and  not  nnllities.  Hence,  if  a  judg- 
ment ia  abeolutely  void  for  want  of  jurisdiction,  it  would  seem  to  be  obvious 
that  no  amendment  of  the  return  of  service  can  give  it  validity.  Says 
Strong  J.,  in  Kendall  v.  Washburn,  14  How.  Pr.  380:  "The  power  of  amend- 
ment, eiEtenaive^s  it  is,  is  not  adequate  to  create  a  judgment  out  of  what  in 
legal  effect  is  nothing;  it  can  only  correct  defects  in  what  has  some  legal 
effect  and  operaiaon."  And  see  Freeman  on  Judgments,  sec  117;  McNamara 
on  HnlL  2, 3»  6;  HalleU  v.  BighUrs,  13  How.  Pr.  43;  Clapp  ▼.  Oravte,  26  N.  Y. 
420;  TalcaU  v.  Rosenberg,  8  Abb.  Pr.  (X.  S.)  287,  upon  the  general  principle 
that  no  after  proceeding  can  infuse  validity  into  that  which  is  a  mere  nul- 
lity. The  decision  of  the  court  in  Biekarda  v.  La€ld,  4  Pacific  C.  L.  J.  52, 
seems,  however,  to  be  at  variance  with  this  principle.  In  that  case  it  was 
held  that  a  return  of  substituted  service,  by  leaving  a  copy  of  the  summons 
with  the  defendant's  wife,  in  which  the  officer  failed  to  state  that  he  had 
made  diligent  search  for  the  defendant  and  could  not  find  him,  might  be 
amended  to  show  that  fact,  so  as  to  render  the  judgment  founded  upon  it  valid. 
The  decision  was  put  upon  the  ground  that  this  was  not  a  jurisdictional 
fact,  the  jurisdiction  being  based  upon  the  service  as  it  was  in  fact,  and  not 
upon  the  proof  of  it.  But  in  a  previous  decision  in  the  same  court,  which 
wsa  affirmed  on  appeal  by  the  supreme  court  of  the  United  States,  it  was 
held,  that  a  precisely  similar  defect  in  the  return  rendered  the  judgment 
founded  upon  it  absolutely  void  for  want  of  jurisdiction:  Settlemur  v.  SulU" 
MtM,  97  U.  S.  444.  According  to  this  decision,  therefore,  the  defect  toas 
jurisdictionaL  Hence,  if  both  these  cases  were  correctly  decided,  a  judgment 
which  is  void  for  want  of  jurisdiction  may  be  rendered  valid  by  an  amendment 
of  the  proof  of  service,  a  doctrine  certainly  at  variance  with  generally  received 
notiona  as  to  the  nature  of  void  judgments. 

There  are  some  other  cases  which  seem  to  look  in  the  same  direction  on  this 
point,  as  Biekards  v.  Ladd,  Thus  in  Kirkwood  v.  Reedy,  10  Kan.  453,  there 
was  also  a  return  of  substituted  service  by  leaving  a  copy  of  the  summons 
with  the  defendant's  wife,  but  the  return  failed  to  state  the  name  of  the  wife, 
or  that  the  husband  and  wife  were  living  together;  and  the  court,  on  a  motion 
to  vacate  the  judgment  founded  on  the  return,  held  that  the  defect  was  cur- 
able by  amendment.  In  that  case,  however,  the  judgment  would  probably 
have  been  pronounced  erroneous  merely,  and  not  void.  Again,  in  Foreman 
V.  Carter,  9  Kan.  674,  there  wa^  constructive  service  of  a  summons  by  pub- 
lication, and  the  affidavit  of  publication  had  been  taken  before  one  of  the 
sttomeys  of  record,  and  had  not  the  seal  of  the  court  attached;  and  the 
court,  upon  a  line  of  argument  vexy  similar  to  that  adopted  in  Rickards  v. 
Ladd,  held  the  defect  curable  by  amendment.  Brewer,  J.,  delivering  the 
opinion,  aaid:  "It  is  objected  that  *the  court  could  not  permit  amendments 
to  be  made  after  judgment  by  default,  so  as  to  confer  Jurisdiction.*  Doubt- 
less this  is  true.  You  cannot  amend  a  party  into  court,  after  judgment  by 
default,  without  summons,  service,  or  notice.  You  cannot  amend  by  intro- 
ducing smnmons  and  service.  If,  in  this  case,  there  had  been  no  publica- 
tion there  could  be  no  amendment;  for  without  publication  an  absent  defend* 
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«rt  can  Boi  bo  faran^bt  into  ooort    Bat  hen  the  objection  ia,  not  tlint 
•omethiBg  WM  omitted  to  be  done,  which  wm  neoeouy  to  be  dons  to  being 
defaodant  into  eoorti  bat  that  the  'proof '  of  what  waa  done  ia  defeetivn. 
The  affidnTit  lor  pnUioation  wna  aigned  and  awom  to  before  the  proper 
offioer,  and  now  ronaina  on  the  filea  of  the  conrt»  atieated  by  hia  ngnntaroL 
Publication  waa  made,  and  a  copy  of  the  publication  ia  on  file.    An  affidnTit 
and  [of]  publication  waa  aigned  and  awom  to  before  an  offioer  anthoriaed 
generally  to  adminiater  oatha,  atteated  by  hia  aignatare  and  aeal,  and  ia  now 
<in  file.    PubUoation  of  notice  ia  equivalent  to  aervioe  of  annunona.     When 
a  aummona  ia  aerved  the  defendant  is  in  court.    So,  when  pabUcation  ia  com- 
pleted: JlfoMA  ▼.  Measenger,  17  Iowa,  261.    The  affidavit  of  publication  ia 
like  the  return  on  the  aummons,  proof  of  what  has  in  fact  been  done;  and 
like  auch  return,  it  doea  not  of  itaelf  operate  to  bring  the  defendant  into 
court— at  leaat  it  did  not  under  the  code  of  1862  (though  aee  Code  of  1868,  pu 
644,  aee.  75»  last  clauae).    In  the  one  case,  juriadiction  ia  obtained  by  the 
oervice;  in  the  other,  by  the  publication.   So  tJiat  the  amend menta  aonght 
not  to  confer  juriadiction,  but  to  perfect  the  proof  of  a  juriadiction 
had  been  really  acquired.     We  think,  therefore,  the  court  had  power  to 
order  theae  amendmeuta  made.'* 

In  thia  caae  the  court  went  upon  the  ground  that  the  defect  rendered  the 
judgment  voidable  merely  and  not  abaolutely  void.  In  Jefireyt  v.  CaUig^  4 
Dana,  465,  it  waa  held  that  a  certificate  of  publication  of  aummooa  might  be 
amended  after  judgment  by  atriking  out  the  word  "editor"  and  inserting 
the  word  "printer,'*  ao  aa  to  show  that  the  certificate  waa  made  by  aperaon 
authorized  by  atatute.  Here  again  the  judgment  would  probably  have  been 
held  voidable  merely  and  not  void,  without  the  amendment:  See,  also^  Monl- 
fomery  v.  Brmonj  2  (Him.  581.  It  is  very  queationable  whether,  in  any  caae, 
«  material  defect  in  the  proof  of  conatructive  aervice  can  be  corrected  by 
amendment.  There  are  atrong  caaea  to  the  effect  that  if  the  aervice  ia  ol 
thia  kind,  whether  it  be  by  publication  or  by  leaving  a  copy  of  the  writ  with 
«  member  of  the  defendant'a  family,  the  proceeding  not  being  according  to 
the  courae  of  the  common  law,  the  judgment  will  not  be  valid,  unleaa  juria- 
diction is  ahown  affirmatively  upon  the  record:  Thatcher  v.  Powell,  6  \Vbeat. 
127;  Oalpm  v.  Page,  18  Wall  350;  Pennoyer  v.  N^,  95  U.  S.  714;  SeUiA- 
later  v.  SulUvan,  97  Id.  444;  BalleU  v.  BiglUera,  13  How.  Pr.  43;  Scorpion  S. 
Jf.  Co.  V.  Marsano,  10  Nev.  370;  MeOahen  v.  Carr,  6  Iowa,  331;  Green  v. 
Brtclcenridge^  4  Mon.  541.  However  thia  may  be^  the  correct  doctrine  un- 
doubtedly ia  that  a  judgment  which  ia  void  for  want  of  juriadiction  cannot  be 
validated  by  amendment  of  the  return,  and,  e  eonver$o^  if  a  defective  retnm 
can  be  cured  by  amendment,  the  judgment  founded  upon  it  ia  not  void. 

EfVBOT  OF  Amsndmbnt. — ^The  amendment,  when  made,  relatea  back  to 
the  original  return  and  datea  from  it:  Freeman  on  Execntiona,  aee  360; 
McArthur  v.  Currie,  32  Ala.  75;  Brandon  y.  Snows,  2  Stew.  255;  Maaon  v. 
Anderwn,  3  Mon.  295;  Haven  v.  Snow,  14  Pick.  28;  Nevsion  v.  Prather,  1 
Duv.  100;  WhiiUer  v.  Varney,  10  N.  H.  291.  But  aa  a  general  rule,  it  may 
be  atated  that  an  amendment  will  not  be  permitted  to  affect  injuriously  the 
ri^^ta  of  third  persona  which  have  attached  in  the  meantime,  upon  the  faith 
of  the  verity  of  the  original  return:  Smith  v.  Martin,  20  Kan.  572;  Davidson 
▼.  Cowan,  1  Dev.  304;  NewhaU  v.  Provost,  6  CaL  86;  Webster  v.  Hawortk,  8 
Id.  25;  WiUiams  v.  BraekeU,  8  Maaa.  240;  Haven  v.  Snow,  14  Pick.  28;  Dag 
▼.  Johnson,  Id.  106;  Hovey  v.  Wait,  17  Id.  196;  but  aee  Bales  v.  Wielard,  10 
Met  62;  Moans  v.  Osgood,  7  GreenL  146;  Banister  v.  Higginson,  15  M&  73; 
WhUtier  v.  Vau^um,  27  Id.  301;  Bowman  v.  Stark,  6  N.  H.  459;  Whittier  v. 
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Vamey,  10  Id.  291;  Atferp  ▼.  B<tufman,  39  Id.  803L  la  can  Hm 
will  thus  affect  third  paxttons,  it  will  either  be  dJMUowed  ftltqftthar^  er  il 
will  be  allowed  an  effect,  as  to  them,  only  from  the  time  it  is  made:  OA«e 
Life  etc.  Co.  y.  Urhana  Ins.  Co.,  13  Ohio,  220.  And  on  the  other  hand,  ea 
amendment  will  not  be  allowed  on  the  application  of  a  stnuiger:  OamOianm 
▼.  Kni^U^  11  Ala.  268. 

Data  voa  AiixinDMXirr. — It  ia  established  by  a  nnmber  of  eases  in  Has- 
sachoaetta  that  the  ooort  will  not,  after  a  great  length  of  time,  permit  a 
retvni  to  be  amended  npon  mere  parol  evidenoe,  bat  there  must  be  soaie 
thing  in  the  reoord,  or  some  memoraada  made  at  the  time,  to  amend  by< 
DavU  V.  Maynatd,  9  Mass.  242;  Hovey  v.  WaU,  17  Pick.  196;  Johuom  ▼. 
Day,  Id.  106;  ffavtn  ▼.  Snow,  14  Id.  28.  And  there  are  oases  elsewhere  to 
the  same  effect:  FairfiM  ▼.  Paine,  23  Me.  498;  Pippei  t.  ffeatTi,  1  DowL  It 
Ry.  266.  But  on  the  other  hand  there  are  cases  whioh  hokl  that  the  retoia 
may  be  amended  npon  the  mere  pemonal  reooUeetioa  of  the  officer:  BietotdM 
▼.  Ladd,  4  Padiic  C.  L.  J.  52;  Barhw  v.  Stanford,  82  HI.  298.  The  best 
general  rale  is  that  any  evidence  which  will  satisfy  the  ooart  that  the  pro- 
posed amendment  will  be  in  aocordanoe  with  the  fsct%  and  will  work  no 
injostice,  will  warrant  it  to  be  made;  bat  the  gisatat  the  length  of  time 
the  malring  ol  tiie  retozq,  the  more  stringent  the  proof  should  be. 


Lowe  v.  McDonald, 

[3  A.  K.  Mabsh4T.t»  8M.] 

Dakaoss  on  Bbxach  of  €k>vxirAirr  to  CkiNVKT,  with  special  warranty,  are 
to  be  measnred  by  the  price  paid;  and  the  price,  if  not  shown,  may  ba 
inferred  from  the  Tslne  of  the  land  proved  on  the 


AfpbaIi  from  the.eireiiit  cx>art.     The  opinion  states  the  case* 

B.  Hardin^  for  the  appellant. 
Baggin,  contra. 

By  Gonrt,  Owbley,  J.  This  action  was  brought  by  Lowe  io 
the  circuit  court,  on  the  following  deed  of  corenant,  namely: 

Under  the  penalty  of  eighty  dollars,  we,  Alexander  Mo* 
Donald  and  Richard  McDonald,  bind  onrselves,  onr  heirs,  etc.» 
anto  Samuel  Lowe,  his  heirs,  etc.,  to  make,  or  cause  to  b« 
made,  a  good  special  warranty  deed  to  thirty  acres  of  land, 
be  the  same  more  or  less,  it  being  that  part  of  land  lying 
between  William  Noel's  and  the  said  Samuel  Lowe's  line  and 
lack  creek,  it  being  for  value  received;  as  witness  our  hands, 
this  thirteenth  day  of  July,  1804. 

BlGHABD  McDONAU).  [SEAL.] 

ALEXAimsB  McDonald,  [seal.] 
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The  declaration,  after  reciting  the  covenant,  alleges,  foi 
breach,  the  failure  of  the  McDonalds  to  make  a  deed  according 
to  the  covenant,  although  specially  demanded  hj  Lowe  to  do 
BO,  on  the day  of ,  1818. 

The  defendant,  Alexander  McDonald,  who  was  sued  as  sur* 
viving  obligor,  pleaded  three  pleas;  but  the  first  and  third  are 
in  substance  the  same,  and  allege  a  performance  of  the  cov- 
enant; the  second  plea  denies  that  Lowe  ever  demanded  a  deed, 
as  in  his  declaration  he  has  alleged. 

To  each  plea  issues  were  joined  to  the  country;  and  on  the 
trial  no  evidence  was  introduced  conducing  to  prove  a  perform- 
ance of  the  covenant  by  either  of  the  McDonalds;  but  evidence 
tending  in  some  measure  to  prove  a  demand  of  a  deed  by  Lowe, 
was  introduced  by  him;  and  after  he  also  proved  the  value  of 
the  land  at  the  date  of  the  covenant  to  be  forty  dollars,  the 
counsel  for  the  defendant  moved  the  court,  and  it  accordingly 
instructed  the  jury  that  if  they  believed  from  the  evidence  that 
Lowe  had  made  no  special  demand  of  a  deed,  they  ought  to 
find  for  the  defendant;  and  if  the  jury  believed  a  special  de- 
mand had  been  made,  they  ought  to  find  nominal  damages  only. 

Under  these  instructions,  the  jury  found  for  the  defendant, 
McDonald,  and  judgment  was  thereon  rendered  in  bar  of  Lowe's 
action. 

This  court  are  unable  to  perceive  the  principle  on  which  the 
court  instructed  the  jury  to  find  but  nominal  damages,  if  they 
believed  a  deed  had  been  demanded  by  Lowe.  On  such  a  demand 
being  made,  there  can  be  no  question  but  the  covenant  was 
broken,  and  for  a  breach  of  covenant  to  make  a  deed  of  special 
warranty,  it  was  held,  in  the  case  of  Logan  v.  Langford^  spring 
term,  1812,  that  the  actual  consideration  paid  for  the  land 
formed  the  criterion  of  damages.  In  this  case,  it  is  true,  the 
consideration  paid  by  Lowe  for  the  land  is  not  proved,  but  the 
deed  of  covenant  purports  to  have  been  given  for  a  valuable 
consideration;  and  from  the  value  which  the  land  is  proven  to 
have  been  of  at  the  date  of  the  covenant,  the  jury  might 
rationally  have  presumed  the  amount  of  the  "^nsideration. 

The  judgment  must  be  reversed,  with  costs,  the  cause  re- 
manded to  the  court  below,  and  further  proceedings  had,  not 
inconsistent  with  this  opinion. 
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Trotter  v.  Gassadt. 

[;<  A.  K.  Kamball.  806.] 

Ai>yiR8i  PooBsaBiOH  Mdbt  bi  Continuous  for  th«  ttotatory  period  to  toll 
the  ownei's  right  of  entry . 

l^Bir  of  error  to  the  ciromt  court.    The  opinion  Btates  the 


BM,  for  the  plaintiff  in  error. 
Wicldiffe,  for  the  defendant  in  error. 

Bj  Court,  Mills,  J.  This  ia  an  ejectment  for  land  in  favor 
of  an  elder  patent  against  a  younger  one.  The  boundaries  of 
both  were  clearly  established,  and  that  the  former  included  the 
latter,  and  that  the  tenant  resided  on  the  junior  patent  at  the 
eommencement  of  the  suit.  The  tenants  relied  on  an  adverse 
possession  for  twenty  years.  It  appeared  that  the  owner  of 
the  junior  grant  sold  one  corner  of  his  patent  to  another  in- 
dividual, who  settled  thereon,  and  made  an  improvement;  that 
the  contract  for  sale  was  then  rescinded,  and  the  junior  patentee 
then  took  back  the  land,  and  settled  a  tenant  thereon^  and 
while  the  tenant  remained  there  the  owner  again  sold  a  portion 
of  the  same  tract  to  a  Mr.  Howe,  includiug  the  improvement 
of  the  tenant;  and  that  Howe  settled  thereon  upwards  of  twenty 
years  before  the  commencement  of  this  suit;  and  shortly  after 
his  settlement,  but  within  the  twenty  years,  the  owner  of  the 
jonior  patent  demarked  to  Howe  his  quantity  in  the  comer  of 
the  survey,  which  demarkation  defined  Howe's  possession, 
which  he  yet  holds  according  to  the  boundary.  It  further  ap- 
peared that  after  the  demarkation  to  Howe,  no  person  for  some 
jears  lived  on  or  held  an  actual  inclosure  on  the  remaining 
part  of  the  junior  patent,  for  which  alone  this  action  is  brought, 
and  that  it  remained  in  this  situation  till  about  fifteen  years 
previous  to  the  commencement  of  this  action,  when  the  junior 
grantee  parceled  it  out  by  sales  to  the  present  tenants,  who 
reside  thereon.  The  junior  patentee  himself  resided  on  an- 
other larger  patent  adjoining  the  patent  now  in  contest,  at  one 
comer,  more  than  twenty  years  before  the  commencement  of 
this  suit,  and  until  this  time;  but  it  does  not  appear  that  he 
bad  any  actual  close  within  the  bounds  of  the  elder  patent,  and 
the  contrary  is  to  be  inferred  from  the  record. 

The  counsel  for  the  defendants  below  moved  the  court  to  in- 
ttruct  the  jury  that,  under  the  aforesaid  circumstances,  the 
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right  of  entiy  of  the  lessor  of  the  plaintiff  in  the  lands  in  con- 
troyersy  (being  the  residue  of  the  junior  grant,  exclusive  of 
Howe's  possession),  was  tolled  and  his  right  of  recoveiy  barred, 
by  the  adverse  possession  of  the  defendants  and  the  act  of  lim- 
itations. The  counsel  for  plaintiff  opposes  this  instruction  and 
prayed  counter  instructions,  insisting  that  at  the  period  of  time 
which  elapsed  between  the  demarkation  to  Howe  and  the  entry 
of  the  present  tenants,  the  statute  could  not  run.  The  court 
below  gave  the  instruction  as  prayed  for  by  the  defendants,  and 
the  jury  found  a  verdict  for  them  accordingly,  and  from  this  de- 
cision the  plaintiff  has  appealed. 

To  make  the  bar  of  twenty  years'  possession  operative  and 
effectual  to  destroy  a  right  of  entiy,  it  is  necessary  that  the  pos- 
session claimed  as  adverse  should  be  shown  to  be  continued 
and  uninterrupted.     Or,  in  other  words,  if  there  is  any  period 
during  the  twenty  years  in  which  the  person  having  the  ri^ht 
of  entiy  could  not  find  an  occupant  on  the  land  on  whom  he 
could  bring  and  sustain  his  ejectment,  that  period  cannot  be 
counted  against  him  as  a  part  of  the  twenty  years.     For  it  would 
be  absurd  to  suppose  that  a  bar  was  progressing  against  him  at 
a  moment  when  the  law  afforded  him  no  action.     After  the  de- 
markation to  Howe  and  until  the  entry  of  the  present  tenants, 
we  cannot  conceive  that  the  lessor  of  the  plaintiff  could  have 
sustained  his  action  against  any  person  for  the  land  in  contro- 
versy.    Had  he  sued  Howe,  he  could  only  have  recovered  from 
him  his  possession,  limited  as  it  was.    The  junior  patentee 
might  have  been  admitted  to  defend  Howe,  but  still  the  recov* 
ery  would  not  thereby  have  been  extended.     Had  he,  during 
this  period,  brought  his  ejectment  i^gainst  the  owner  of  the 
younger  grant,  he  could  not  have  proved  the  actual  inclosure 
of  that  patentee  within  the  bounds  of  his  own  patent,  and  of 
course,  could  not  have  recovered,  according  to  the  decisions  of 
this  court  in  the  case  of  KimJbla  v.  Smilh  etc.,  4  Bibb,  257. 

At  the  same  moment  there  was  no  other  tenant  occupying  the 
land  in  controversy  against  whom  an  action  could  have  been 
sustained.  As  this  interruption  of  possession  then  succeeded 
during  the  aforesaid  period  over  the  whole  land  now  in  suit, 
that  period  ought  not  to  be  counted  as  part  of  the  twenty  years, 
and  it  conclusively  follows  that  the  court  bdow  erred  in  giving 
the  instructions  required  by  the  defendants,  and  in  refusing 
those  demanded  by  the  plaintiff. 

The  decision  of  the  court  below  must,  therefore,  be  reversed 
with  costs,  and  the  cause  renumded  for  new  proceedings  ac- 
cordant with  this  opinion. 
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OoEminnTT  or  PoaBiflSi<»r. — "If  tbare  be  one  fAenniii  mora  dbtinfttiy 

thm  anoiher  in  confeiTiiig  title>  whera  «U  raqiuntet  are  sa*  H  is  tho 

d  a  oontiBiioiu  advene  poeseaBan:"  Thompaon,  J.,  in  On^fl  t 

W^atiand  34  Pa.  St.  30i.    The  moment  the  p  wia wiop  it  ttoken  it  eeaeea  to 

be  efiiBctiial:  Tyler  on  Ijectment,  907;  Angdl  on  I  limitationa,  aec.  413.    Thia 

an  neoeuarily  eo;  for  it  ia  only  by  hia  actoal  ocenpancy  of  the  land  that  the 

MK verse  poonwor  keepa  ont  the  legal  owner.    The  moment  tiiat  thia  advem 

oosmpjney  coaawi,  the  owner^a  oonatmctiTe  pnaanaainn,  which  ia  an  inddent 

o€  his  legal  title,  flowa  over  the  land:  Tyler  on  £l|ectment,  00&     We  finil, 

therefore,  that  it  ia  in  all  caaes  inaiated  npon  aa  indiapenaable,  in  order  to 

moqpiie  a  title  by  adverae  poaaeaaion,  that  each  poaaoaaian  ahonld  be  oontinned 

■nintermptedly  for  the  whole  period  preacribed  by  atatote:  Law  ▼.  Smith,  4 

ind.  56;  Wituiaw  r.  Wmdow,  52  Id.  8;  AndreioB  v.  Mmlford,  I  Hayw.  (N.  C.) 

320;  HoUlfagt  v.  Shepard,  6  Ired.  361;    WUiiama  v.  WaUaee,  78  N.  C.  354; 

Wkkmfev,  Eiuar,  9  B.  Hon.  253;  Denham  v.  HoUnum^  26  Oa.  182;  />oe  v. 

Sdma^  11  AIa.  1028;  Haynes  v.  Boardman,  119  Maaa.  414;  Cobb  ▼.  SmUh, 

38  Wis.  21;  San  Frand&eo  ▼.  Pulde,  37  CaL  349;  Tr^tUa  ▼.  Kirhy  68  N.  Y. 

459;  and  aee  Tykr  on  Eject.  909  ei  seq»,  and  caaea  cited.    Bat,  the  poaaeaaion 

need  not  be  continued  in  the  aame  pefson;  for  anoceaaive  poaaceaiona,  when 

tiiere  ia  no  ohaam  between  them,  and  where  the  poaaeaaora  are  in  privity  with 

anch  other,  may  be  tacked  together:  See  note  to  /am*  v.  MiOer,  pott. 

CowRSXim,  HOW  Ihtbbbitfted. — ^An  adverae  poaaeaaion  may  be  inter* 
mpted,  ao  aa  to  atop  the  running  of  the  atatnte  of  limitationa,  in  a  variety  of 

lya:  1.  By  Aekmndtdging  the  Owner's  Title,  It  ia  clear  that  adverse  poa- 
in  order  to  be  eifectaal,  mnat  not  only  oontinae,  but  moat  continue 
to  be  adverse  or  hoatile  in  character.  There  muat  be  an  intent  to  hold  the 
land  against  the  owner  of  the  legal  title:  Angell  on  Lim.,  aec  390.  And 
thia  intent  must  continne.  If  the  diaaeiaor,  after  entering  with  hostile  views, 
eonaent  to  hold  onder  the  legal  owner,  hia  adverse  posaession  is  at  an  end. 
2L  By  Owner'a  Entry.  Of  courae,  if  the  legal  owner  enters  upon  the  land 
with  intent  to  redaim  the  possession,  the  adverse  possession  is  thereby  ter- 
minated. Poasesaion  ia  drawn  to  the  legal  title:  Taylor  v.  Bumaulea,  1  Grat. 
165.  *'  Bat  when  a  party  ia  onoe  dispossessed,  it  is  not  every  entry  upon  the 
premises  without  permission  that  will  disturb  the  adverse  possession.  A 
Boan  may  tread  upon  his  own  soil  and  still  be  as  much  out  of  possession  of  it 
tliere  aa  elsewhere.  He  muat  aasert  hia  claim  to  the  land,  perform  aome  act 
that  will  reinatate  him  in  poaneaaiop,  before  he  can  regain  what  he  haa  lost. 
An  entry  by  stealth,  under  drcumatanoea  that  go  to  show  that  the  party 
tAtam^A  no  rij^t  to  enter,  or  any  entry  for  other  purpoaea  than  those  con- 
nected with  A  right  to  enters  will  not  be  sufficient  to  break  the  continuity  of 
exdnsive  posseaaion  in  another:"  Tyler  on  Eject.,  908-909.  Thua  it  haa 
been  held  that  entering-  upon  the  Imid  and  aurveying  it^  with  the  adverae 
poeseasor's  knowledge,  for  the  pnxpoae  of  marking  the  boundariea  between  it 
and  an  adjoining  tract;  waa  such  an  ezerciae  of  authority  and  auoh  an  aaaer- 
tion  of  ownenhip  aa  to  break  the  continuity  of  the  advene  poaaeaaion:  Hood 
▼.  Hood^  2  Gnnt*a  CM;  229.  But  it  waa  decided  in  HoUmgeheoil  v.  Naurvan, 
45  Pa.  St.  140^  thnt  a  mere  aorvey,  not  made  with  the  purpoae  of  reauming 
posTanifm,  would  not  interrupt  the  adverae  posseaaion.  3.  By  Action.  It 
in  clear,  npon  principle,  that  if  the  owner  aaserts  hia  claim  to  the  land  by 
action,  thia  will  interrupt  the  adverae  possession  and  stop  the  running  of  the 
atatote:  Co6b  ▼.  SmitJk^  38  Wis.  21;  Doe  v.  Ealaiwi,  11  Ak.  1028.  Thia  ia  ao» 
becanae  the  bar  of  the  atatnte  ia  fonnded  upon  a  praaumed  acquieaoence  by 
the  lawful  owner  in  the  adverse  possession  for  the  statutory  period :  Ang.  on 
Lim.,  aec.  392.     Indeed,  it  neania  that  it  will  have  thia  effoct  in  TiOiiisiana, 
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althoagb  the  plain tilF  be  nonsuited  in  the  action:  CkreUen  v,  Theard,  2  BXart. 
K.  S.  682.    4.  Bff  IHspossessionj  whethtr  by  Force  or  Framd,    Says  Rhodes. 
J.,  in  San  Francisco  v.  FvJde,  37  CaL  349:  "It  makes  no  difference,  in  respect 
to  the  operation  of  the  statute,  whether  the  adverse  possession  oommeoced 
or  was  terminated  either  peaceably  or  forcibly,  and  as  the  adverse  posseauon, 
when  continued  during  the  whole  period  of  the  statute,  ripens  into  a  title  or 
constitutes  a  perfect  defense,  though  it  was  initiated  by  force  or  fraud,  bo 
such  possession  may  be  interrupted  by  the  same  means  by  which  it  was  ac« 
quired."    5.  By  Abandonment,     If  the  disseisor  abandon  the  land  ivitb 
intent  to  reUoquish  his  claim  to  it,  this  will  undoubtedly  interrupt  hia  ad- 
vene possession  so  as  to  stop  the  running  of  the  statute,  even  thougli  he 
should  return  to  the  land  immediately  afterwards:  Andrewa  v.  Mul/ord,  I 
Hayw.  (N.  C.)  320;  PoUa  v.  Gilbert,  3  Wash.  0.  0.  475;  Tayhr  v.  Bumndea, 
1  Grat.  165.     And  where  the  disseisor  left  the  land  with  the  intention  of  re- 
turning to  it  the  following  year,  and  resided  out  of  the  county  until  the  end 
of  the  year,  when  he  again  went  upon  the  land,  this  was  held  to  be  an  absm- 
donment  which  stopped  the  running  of  the  statute:  Byrne  v.  Lowry,  19  Qa. 
27.    6.  By  Known  and  Repectted  Trespasaes,    It  is  held  in  several  cases  that 
adverse  possession  will  be  broken  so  as  to  stop  the  running  of  the  statute,  if 
the  possession  suffer  known  and  repeated  trespasses  to  be  committed  upon 
the  premises  without  legal  proceedings;  for  under  the  circumstances  the  tres- 
passes acquire  the  character  of  what  Braoton  calls  legitimaeinterrupiiones,  and 
are  inconsistent  with  an  exclusive  possession  and  ownership  of  the  land:  I>oe 
v.  Eslava,   11  Ala.   1028;  Comdiua  v.  Oiberaon,  25  N.  J.  L.  (1  Dutch.)  I. 
7.  By  Long  Intervals  in  Pos&eseion.    Where  long  intervals  are  allowed  to 
occur  between  different  acts  of  possession  or  between  successive  possessioDSt 
the  continuity  of  the  adverse  possession  is  broken.     Thus,  where  a  chasm  of 
four  months  occurred  between  the  possessions  of  two  claiming  in  succession 
*n  the  same  right:  Holdfast  v.  Shepard,  G  Ired.  361.    So,  in  Ward  v.  Herrin, 
4  Jones  (N.  C.)  23,  an  interval  of  twelve  months  between  successive  acts  of 
possession  was  held  to  be  fatal.    But  it  was  determined  on  the  other  hand  in 
PaidUn  V.  Stroud,  28  Vt.  394,  that  an  interval  of  fifteen  years  was  not  in 
itself  a  disruption  of  the  adverse  possession,  but  that  the  question  was  one 
of  fact  for  the  jury,  and  that  the  absence  referred  to  was  merely  matter  of 
evidence.    And  in  Rayner  v.  Lee,  20  Mich.  384,  it  was  said  that  breaks  in  pos- 
session do  not  necessarily  interrupt  the  adverse  possession.     On  that  point, 
Cooley,  J.,  says:  *' We  attach  no  importance  to  the  breaks  in  the  possession. 
The  evidence  would  indicate  that  they  were  only  brief  intervals  between  the 
departure  of  one  tenant  and  the  entrance  of  another;  not  at  all  indicating  an 
intention  on  the  part  of  the  claimant  to  abandon  his  right.    At  no  time  were 
the  premises  vacant  for  any  considerable  period,  and  the  evidence  shows  that 
in  every  year  since  1842,  some  one  under  whom  the  complainant  claims  has 
assumed  to  be  the  owner,  and  has  exercised  public  and  notorious  acts  of 
ownership^     We  cannot,  therefore,  find  that  the  possession  once  acquired  was 
ever  abandoned,  since  the  evidence  all  tends  to  the  opposite  conclusion.'*    In 
that  case  also  it  was  determined  that  possession  by  another  person,  for  a  part 
of  the  time,  did  not  interrupt  the  adverse  possession,  it  not  appearing  that 
such  person  claimed  adversely  to  the  disseisor.     Short  and  reasonable  inter- 
vals between  successive  possessors  will  not  break  the  continuity  of  adverse 
possession:  De  la  Vega  v.  Butler,  47  Tex.  529.     But  on  the  other  hand,  mere 
isolated  acts  of  possession,  or  repeated  trespasses,  can  never  be  united  to 
constitute  a  continuous  adverse  possession,  which  the  statute  will  ripen  into 
a  title:  Cornelius  v.  Oiberson,  25  N.  J.  L.  (1  Dutch.)  1;  WilUams  v.  Wallace, 
78  N.  C.  354;  OverfUld  v.  Christie,  7  Serg.  &  R.  177. 
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Brown  v.  Hobson. 

[8A.  K.MAiaaAXX,  380.] 

PowxR  ov  Salk  Pkbsoval,  when.  —  A  power  given  in  a  will  to  certain 
penons  to  sell  lands  at  their  discretion,  is  a  personal  trust,  and  though 
the  aame  petBons  are  named  ezecntois,  yet,  on  their  decease,  the  admin- 
istimtor  with  the  will  annexed  cannot  execute  the  trust. 

A  Po^iTKB  onrKN  TO  ExECUTOBS  Jointly  cannot  be  exercised  by  one  alone. 

SuHVBx,  HOW  Ciiosxix — ^Where  sll  the  comers  of  a  suxrey  are  made,  but 
the  closing  line  is  left  open,  the  course  must  be  so  varied  as  to  strike  the 


Wbit  of  error  to  the  ciiotiit  court.     The  opinion  states  the 


Hoggin,  for  the  plaintiff  in  error. 

By  Court,  Mili^,  J.  This  is  an  ejectment,  in  which  the  lesor 
of  the  plaintiff  gave  in  evidence  a  patent  issued  to  himself  and 
Andrew  Bonold,  now  deceased,  for  the  land  in  controversy.  He 
next  read  a  copy  of  the  will  of  said  Bonold,  proved  and 
recorded  in  Yirginia;  which,  after  sundry  specific  devises  and 
provisions,  has  the  following,  to  wit: 

"  I  give  and  devise  all  the  rest  and  residue  of  my  estate,  real 
and  personal,  wherever  the  same  may  be  situated,  to  my  worthy 
friends,  Alexander  Buchanan,  John  Graham  and  William  Wis- 
cham,  of  the  city  of  Richmond,  in  trust  and  in  confidence, 
that  they,  or  such  of  them  as  shall  act  or  survive,  shall  and 
will  sell  and  dispose  of  the  whole  thereof  (not  consisting  of 
money),  so  as  best  calculated,  in  their  opinion,  to  benefit  my 
family,  that  is  to  say,  in  such  parts  or  parcels,  at  such  time  or 
times,  and  upon  such  tenns  and  conditions  as  they  shall  judge 
proper,  and  after  remitting  to  Walter  Mitchelson,  watchmaker, 
Helmet  row.  Old  street,  London,  the  net  proceeds  which  may 
arise  from  the  sale  of  the  messuage  and  tenement  formerly  held 
by  John  Wilson,  situate  on,  and  running  back  from,  the  main 
street,  in  the  city  of  Bichmond,  deducting  thereout  the  amount 
of  my  account  against  him,  the  amount  of  which  proceeds  I 
hereby  give  and  devise  to  said  Walter  Mitchelson,  subject  to 
the  deduction  aforesaid,  shall,  and  will  pay  and  divide  the 
proceeds  of  all  such  sales,  and  such  moneys  as  may  appertain 
to  my  estate,  from  whatsoever  source  it  may  arise,  to  the  fol- 
lowing persons,  and  in  the  following  proportions." 

The  testator  then  proceeds  to  name  his  wife  and  children, 
and  direct  their  proportions  and  times  of  payment.  At  the 
close  of  the  will  he  inserts  this  provision:  "  Lastly,  I  nominate 
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and  appoint  my  aforesaid  friends,  Alexander  Bachanas,  John 
Graham  and  William  Wischam,  to  be  ezecators  to  this,  my 
last  will." 

This  will  was  proved  and  recorded  at  a  court  held  foir  Hen- 
rico county,  Yirginia,  in  July,  1799.    WDliam  Wischam,  tlKerein 
named   as  executor,   took    letters  testamentaiy  at  the    same 
period,  liberty  being  reserved  to  the  remaining  executors  to  join 
in  the  probate  on  the  records  of  the  court.    At  a  court  held  in 
October,  1805,  for  the  same  county,  John  Ghraham,  one  of  the 
executors,  relinquished  his  right  of  probate,  and  the  said  "Wise- 
ham,  as  well  as  the  said  Buchanan  (who  had  never  adminis- 
tered), having  departed  this  life,  letters  of  administration,  ^witfa 
the  will  annexed,  were  granted  to  William  Fenwick  in  due  form. 
The  lessor  of  the  plaintiff  then  tendered  in  eyidence  a  deed  of 
conyeyance  from  said  administrator  with  the  will  annexed,  of 
the  remaining  moiety  of  the  tract  of  land  in  contest,  as  vested 
by  the  patent  in  Andrew  Bonold.     The  defendant's  counsel  ob- 
jected to  the  admission  of  this  deed  as  showing  no  title,  which 
objection  was  sustained  by  the  court,  and  the  deed  rejected. 

If  it  should  be  admitted  that  the  administration  with  the 
will  annexed,  granted  at  the  date  this  was,  in  Virginia,  should 
authorize  the  administrator  with  the  will  annexed,  to  sell  lands 
in  Kentucky,  devised  to  be  sold  (which  is  too  broad  an  admis- 
sion to  be  supported),  it  would  not  follow  that  he  could  execute 
the  devise  above  recited.  It  is  evident  from  the  terms  of  the 
devise  itself,  that  it  is  one  in  trust  to  the  persons  named  indi* 
vidually,  and  not  as  executors.  Such  a  trust  could  not  be 
revived  in  the  hands  of  the  administrator  after  it  had  expired. 
But,  put  the  case  that  it  was  to  the  persons  named  as  execu- 
tors, yet  it  was,  in  express  terms,  to  be  exercised  in  the  manner 
best  calculated,  **  in  their  opinion,"  to  benefit  the  family;  and 
the  terms  and  conditions  to  be  such  as  they  should  "  judge 
proper."  To  "  their  judgment,"  and  **  their  opinion,"  the  tes- 
tator then  submitted  this  power,  and  not  to  the  opinion  or 
judgment  of  any  administrator  which  the  law  might  thereafter 
appoint.  It  has  been  decided  by  this  court,  in  the  case  of 
Woodridge'a  Heirs  v.  WaUeins^  3  Bibb,  349,  that  one  executor 
could  not  exercise  an  authority  conferred  upon  him  jointly  with 
others,  when  such  authority  was  only  to  be  exercised  subject 
to  the  discretion  of  the  whole,  and  their  sanction  must  be  ob- 
tained before  the  act  could  be  done.  If  that  doctrine  be 
correct  with  regard  to  one,  out  of  a  plurality  of  executors,  it 
applies  with  still  more  force  to  the  case  of  an  administrator 
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'with  the  will  aimexed,  who  has  attempted  to  ezereise  an  an- 
tihoritj  specially  confided  to  the  judgment  and  discretion  of 
sxecntoTB  by  name,  or  sach  of  them  as  should  act.  We  there- 
fore oonceiTe  that  the  deed  in  question  passed  no  title  to  the 
lessor  of  the  plaintiff,  and  that  it  was  properly  rejected  by  the 
«oiirt  below  when  offered  for  the  purpose  of  proving  title. 

The  next  qaestion  presented  by  the  record  involves  the  proper 
mode  of  ronning  one  line  of  the  survey  of  the  lessor  of  the 
plaintiff.  Its  calls  are,  ''  to  begin  at  a  white  oak,  black  gum 
mod  two  beeches,  lower  comer  to  Walter  E.  Strong's  twelve 
thousand  acce  survey,  ronning  with  hia  line,  and  the  course 
thereof  south  twelve,  east  nine  hundred  and  seventy  poles,  to 
«n  ash  and  beech."  Strong's  survey,  which  was  first  made, 
begins  at  the  same  place,  and  was  executed,  as  deposed  by  its 
sorveyor,  by  going  around,  and  making  the  last  comer,  and 
leaving  the  last  line,  which  has  since  been  adopted  as  one  of 
the  lines  of  the  lessor  of  the  plaintiff,  an  open  line.  The  last 
corner  of  Strong's  survey  was  well  identified  by  the  proof. 
The  line  of  the  survey  of  the  plaintiff's  lessor,  which  calls  to 
adjoin  this,  is  longer  than  that  of  Strong,  and,  of  course,  the 
distance  would  place  his  corner  beyond  the  corner  of  Strong, 
and  the  common  line,  dividing  the  survey,  would  not  extend 
the  whole  distance  of  the  line  of  Brown.  This  last  line  was 
also  run  when  the  survey  was  executed,  as  is  proved  by  the 
surveyor,  and  it  is  somewhat  doubtfal,  from  the  proof,  whether 
the  corner  of  the  plaintiff's  lessor,  which  extends  beyond 
Strong's  comer,  was  ever  made.  Be  this  as  it  may,  it  is  not 
found  or  shown  in  this  controversy,  and  the  proof  ,is  clear  that 
it  was  intended  to  be  placed  at  a  greater  distance  from  the  be- 
ginning than  the  comer  of  Strong,  and  that  Strong's  corner, 
although  calling  for  timber  of  the  same  kind,  was  not  adopted 
as  the  comer  of  the  suivey  in  question.  When  this  common 
line  is  now  mn  from  the  beginning,  a  direct  line  to  Strong's 
comer,  the  course  varies  from  that  called  for  both  in  the 
patents  of  Brown  and  Strong,  and  Strong's  corner  is  found 
standing  a  considerable  distance  within  Brown's  survey,  when 
the  line  is  run  by  course  and  distance. 

It  was  contended  by  the  lessor  of  the  plaintiff,  that  as  the 
line  of  his  survey  was  left  open,  as  well  as  that  of  Strong,  it 
must  be  closed  by  running  the  true  course  until  it  intersected 
the  next  line  extended  on  its  course,  and  thus  include  the  cor- 
ner of  Strong  in  the  survey.  The  court  rejected  this  mode  of 
tlosing  the  surveys,  and  decided  that  the  plaintiff  must  vary 
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from  Lis  true  course,  and  ran  the  course  which  led  him  dix^ecfc 
to  Strong's  corner,  and  then  continue  the  came  course  until 
his  line  was  extended  to  the  intersection  with  the  next  line  of 
the  survey.  This  decision  was  excepted  to,  and  is  now  assi^^ieci 

for  error. 

We  accord  with  the  court  below  in  this  mode  of  closings   tbe 
open  line  of  tbe  appellant's  survey.     It  is  evident  that  Strong 
must  come  to  his  actual  corner,  and  as  the  line  between    tliat 
and  his  beginning  was  left  open,  he  must  run  a  direct  line   to 
that  beginning,  and  his  course  must  yield,  according  to    tbe 
repeated  decisions  of  this  court,  and  conform  to  that  course 
which  will  bring  him  back  to  the  objects  called  for,  and  actu- 
ally existing,  at  his  beginning  corner.     This  vrill  place  a  con- 
siderable  portion  of  the  land  contended  for  within  Strongf's 
patent;  and  it  would  be  absurd  to  suppose  that  the  appellant 
could  include  land,  by  construction,  within  his  patent,  which 
was  embraced  by  the  adjoining  patent,  for  which  he  had  called, 
and  by  whose  boundaries  he  was  bounded  himself.     This  must 
lead  him  to  pass  Strong's  corner,  and  when  he  gets  beyond  it, 
he  must  continue  the  same  course  to  find  the  lost  comer  at  the 
intersection,  and  ought  not  to  vary  it,  unless  to  reach  objects 
called  for  and  identified  by  proof.    This  was  the  mode  directed, 
as  we  conceive,  correctly  by  the  court  below,  there  being  no 
comer  shown  which  ought  to  vary  his  course.  When  the  survey 
was  thus  closed,  it  was  doubtful  whether  he  could  include  any 
land  which  the  tenant  had  in  possession;  and  the  weight  of 
proof  is  in  favor  of  the  appellee  on  this  point.     We  conceive, 
therefore,  that  the  decision  of  the  circuit  court  in  closing  the 
survey,  and  also  in  refusing  a  new  trial,  on  the  ground  of  the 
verdict  being  contrary  to  law  and  evidence,  was  con^t. 

The  judgment  must  be  affirmed,  with  costs. 


Slauqhter  V.  Barnes. 

[3   A.  E.  IffAMgAT.T.,  41^] 

DxFtTTr's  Return  as  Evidbkgb. — In  an  action  againat  a  sheriff  the  retom  of 
one  styling  himself  his  deputy  is  not  evidence,  either  that  the  former  is 
sheriff  or  that  the  latter  is  deputy. 

Kg  Judicial  Notick  of  Deputy. — ^The  court  will  take  judicial  notice  of  the 
official  character  of  the  sheriff,  but  not  of  his  deputies. 

Wbtt  of  error  to  the  circuit  court.     The  opinion  states  the 
case. 
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CriUenden,  for  the  plaintiff  iu  error. 

Sardin^  for  the  defendant  in  error. 

Hy  Court,  Botle,  C.  J.     Barnes  sued  out  of  the  clerk's  office 

of  the  Breckenridge  circuit  court,  a  fieri  faciat  against  Holmes's 

administrator,  directed  to  the  sheriff  of  Hardin  county.     This 

execution  was  put  into  the  hands  of  George  Helm,  who  returned 

that  there  was  no  estate  in  the  hands  of  the  administrator 

wberehj  this  execution  or  any  pai't  of  it  could  be  satisfied,  and 

be  signed  the  return  as  deputy  sheriff,  for  R.  C.  Slaughter,  as 

aberiff  of  Hardin  county,  but  the  execution  was  not  returned  to 

ibe  clerk's  office  of  the  Breckenridge  circuit  court  for  more  than 

one  month  after  the  return-day. 

YoT  this  failure  Barnes,  on  motion  made  by  him  in  the 
Breckenridge  circuit  court,  obtained  a  judgment  against 
Slaughter  for  the  amount  of  the  execution  and  thirty  per  cent, 
thereon,  to  reverse  which  Slaughter  prosecutes  this  writ  of  error. 
It  appears,  from  a  bill  of  exceptions  taken  by  Slaughter  to 
the  decisions  of  the  court  below,  which  contain  the  whole  evi- 
dence on  the  trial;  that  there  was  no  express  proof  that 
Slaughter  was  the  sheriff  of  Hardin  county,  or  that  Helm  was 
his  deputy,  unless  the  return  on  the  execution  be  considered  as 
such.  This,  we  suppose  cannot,  in  a  case  of  this  sort  be  done. 
It  is  undoubtedly  a  general  rule,  that  the  return  of  a  sheriff  or 
his  deputy  is  to  be  taken  us  true,  and  in  most  cases  incontro- 
vertibly  so,  but  to  have  that  effect  it  must  be  ascertained  that 
the  sheriff  or  his  deputy  made  the  return.  The  return  itself, 
indeed,  must,  for  all  the  purposes  of  the  case  in  which  it  is 
made,  be  sufficient  to  establish  the  fact  that  it  was  the  sheriff 
or  his  deputy  who  made  the  return.  But  this  results  from  the 
necessity  of  the  thing,  for  otherwise  no  suit  could  progress  to  a 
determination,  or  if  it  did,  it  would  be  with  great  difficulty  and 
embarrassment. 

But  the  same  reason  does  not  apply  to  the  case  where  one  is 
proceeded  against  as  sheriff  for  the  breach  of  an  official  duty. 
His  own  return,  it  is  true,  would  be  conclusive  evidence  against 
him  of  the  fact  of  his  being  sheriff,  for  his  return  would  be 
proof  of  his  having  acted  in  that  character,  and  he  would  be 
estopped  to  deny  the  character  which  he  had  assumed.  So  in 
a  proceeding  against  the  deputy,  his  return  would  in  like  man- 
ner conclude  him.  But  the  return  of  a  person  as  deputy  can 
not,  in  a  suit  against  another  as  principal,  be  admitted  to  be 
evidence  either  of  the  fact  that  the  latter  is  the  principal 
sheriff,  or  that  the  former  is  his  deputy. 
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But  it  is  contended  that  as  the  sheriff  is  a  public  officer  he 
must  be  presumed  to  be  knovn  as  such  without  any  express 
proof  to  that  purpose.  This  may  be  true  as  to  the  principal 
sheriff,  but  it  cannot  be  so  as  to  the  deputy,  for  he  is  not  ap- 
pointed  and  commissioned  ip  the  same  public  manner  as  tlie 
sheriff.  His  appointment  is  made  and  reyoked  at  the  pleasoie 
of  the  sheriff,  and  he  who  is  deputy  to-day  may  not  be  bo  to- 
morrow. And  in  this  case  it  is  not  sufficient  to  authorize  a 
judgment  against  Slaughter  to  show  that  he  is  a  sheriff,  "but  it 
must  also  be  shown  that  Helm  was  his  deputy  at  the  time  he 
receiyed  and  returned  the  execution,  for  if  he  was  not  bis 
deputy,  Slaughter  cannot  be  responsible  for  his  acts. 

The  judgment  must  therefore  be  reversed,  with  costSy  and 
the  cause  be  remanded,  that  a  judgment  may  be  entered 
amending  the  motion. 


Judicial  NoncB  of  OFncEsa. — *  "There  is  aome  confliet  «b  to  how  far 
courts  should  go  in  the  exercise  of  judicial  knowledge  in  respect  to  who  are 
«x)CQpaaits  of  inferior  offices  and  tribunals.     It  is  settled  that  they  -will  take 
notice  of  who  are  the  principal  officers  of  state,  heads  of  departoMiitB, 
foreign  ministers,  United  States  senators,  marshals,  sheri£EB,  and  the  like, 
and  the  genuineness  of  their  signatures.     In  TioniBJana  the  courts  take  noUcm 
of  the  signatures  of  all  executive  and  judicial  officers  to  all  official  £jcts: 
Jones  V.  Gale,  4  Mart.  635;  Wood  v.  FUz,  10  Id.  196;  FoOain  t.  Le/evre,  8 
Hob.  13;   Denpau  ▼.  Swindler,  3  Mart.  N.  &  70S.     The  general  rale  npoa 
this  subject  is,  that  courts  will  take  notice  of  whatever  ought  to  be  generally 
known  within  the  limits  of  their  jurisdiction:  1  GreenL  Ev.  11.     We  think 
that  the  courts  ought  at  least  to  go  so  far  as  to  take  notice  as  to  who  fill  the 
various  county  offices  within  their  jurisdiction,  and  the  genuineness  of  their 
signatures:"   Wetherbet  v.  Dunn,   32  CaL  106.     Certainly  the  oonits  of  a 
state  ought  to  take  judicial  notice  of  the  sheiiffii  of  the  several  counties  of 
the  state;  fox  from  the  earliest  times  the  sheriff,  as  the  ** keeper  or  guardian 
of  the  shire,"  was  the  principal  officer  of  the  county,  and  one  of  the  "great 
officers  and  ministers  of  justice  "  of  the  kingdom:  Dalton,  4;  Sewell's  Law 
of  Sheriff,  3;  Allen  on  Sheriffs,   1.     That  courts  will  take  judicial  notice 
of  the  sheriffs  of  the  several  counties  and  of  their  official  aignatnres,  ia  weU 
established:  TItompaon  v.  UaskeU,  21  HL  215;  Ingram  v.  SUiU^  27  Ala.  17; 
Alexander  v.  Bumham,  18  Wis.  109;    Thielman  v.  Burg,  73  DL  293;   1 
Whart.  Ev.,  sec.  337;  1  Greenl.  on  Ev.,  sec.  6.    The  same  doctrine  has  been 
held  as  to  the  clerks  of  the  several  counties:  Stinaon  v.  Bussdl,  2  Overt.  40; 
Burton  v.  PeUybone,  5  Yerg.  442;  Major  v.  State,  2  Sneed  (Tenn.),  11;  Siatt 
V.  CoU,  9  Humph.  626.     The  reason,  however,  is  not  so  strong,  perhaps,  in 
favor  of  the  application  of  the  rule  to  clerks  as  to  sherifb,  for  the  oounty 
clerk  was  originally  only  one  of  the  sheriff's  deputies:  Sewell's  Law  of 
Sheriff,  40.    So  it  has  been  held  in  Tennessee,  that  the  registera  of  the  sev- 
eral counties  will  be  judicially  noticed:  Fancher  v.  DeMontegrt,  1  Head.  40. 
As  to  officers  within  the  territorial  jurisdiction  of  the  court,  the  rule  is  still 
more  liberal     It  is  laid  down  in  lUinois  that   "a  court  will  take  judicial 
notice  of  the  civil  officers  of  the  county  in  which  it  holds  its  sittings:**  Tldel' 
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MOAT.  Bwrg,  73I1L  2(»3.  It  is,  thwvfore,  held  in  tbatstaK  tin*  tlie  oonrt 
-win  take  judicial  notiee  of  all  jnstioeB  of  the  paaoe  withiii  tha  oomtjs 
ShaUuck  ▼.  People^  4  Scam.  481;  Irvmg  ▼.  Brwmetl,  11  CL  416;  Orakam  ▼. 
Anderson^  42  Id.  514.  In  the  case  laat  cited,  however,  the  role  ii  stated 
with  the  qualificatioii  that  the  official  character  of  mich  jnstioe  will  be  jadi- 
cially  notioed  if  it  is  not  directly  in  issae.  So  it  is  held  tha£  the  ooort  takes 
jodicial  notioe  of  the  notaries  public  within  the  connty,  and  of  their  seals 
and  signatarea:  Sioui  ▼.  SlaUery,  12  DI  162;  Rowley  v.  Berrian,  Id.  200; 
D^tr  T.  FOnt^  21  Id.  80;  Thklman  y.  Burg,  73  Id.  293;  Dtnmtad  v.  Mcuiek, 
2  McArth.  475.  So  the  tax  collector  of  the  county  will  be  judicially  noticed : 
Welherbte  ▼.  2>Bmn,  32  Cal.  106.  So  in  TjOnisiana,  the  oolleetor  of  leTse-tax: 
Tempieion  ▼.  Morgan,  16  La.  An.  438.  But  it  is  held  that  a  town  oonatabla 
within  the  coontyis  not  of  sufficient  "public  notoriety'*  to  be  judicially 
noticed:  Broughlon  ▼.  Blaehman,  1  D.  Chip.  109. 

Deputies. — ^It  seems  to  be  well  settled,  as  held  in  the  principal  case,  that 
d^mties,  being  in  some  sense  the  mere  servants  of  their  principals,  appointed 
and  removed  at  the  pleasure  of  the  latter,  are  not  public  offioers  of  whom 
courts  will  take  judicial  knowledge:  1  GreenL  Ev.,  sec.  6;  StaU  Bamk  v. 
Curran,  10  Ark.  142;  Load  v.  PaUeaon,  Minor,  14. 

OwnoLkh  SiONATOBXS. — ^When  a  court  takes  judicial  notice  of  aa  offioer,  it 
would  seem  to  be  necessarily  implied  that  it  aJso  reoognisea  has  official  sig- 
nature: Aleock  V.  Whatmore,  8  Dowl.  Pr.  616.  Indeed,  it  is  held  that  this 
lecogoition  extends  to  the  handwriting  of  the  offioer,  and  that  his  signature 
will  be  accepted  without  proof  even  where  there  is  no  addition  of  the  official 
title:  Aleock  v.  Whaimore,  8  Dowl.  P^.  615;  J>onohoo  v.  Brcumon,  I  Overt. 
(Tenn.)  328.  So,  whero  only  the  initial  letters  of  the  official  title  aie  added: 
Stinson  v.  BusieO,  2  Overt  (Tenn.)  40;  StaU  v.  ManUy,  1  Id.  428;  HeUon  v. 
Cttfiimta«,  Id.  436;  Craig  v.  Vance,  Id.  209;  Fcmeher  v.  De  Montegrt,  1  Head. 
40.  So,  where  a  clerk's  certificate  contained  his  name  and  official  designa- 
tion, and  had  the  seal  of  the  court  affixed,  but  was  not  signed:  Burion  v. 
Pdtgbone^  6  Yecg.  442. 


OUTON   V.  RODKS. 

[8  A.  K.  lfAlSWiT.T.,  483.] 

CosTBAcr  lOB  Salb  of  OmcE.— All  contracts  founded  on  the  asls  or 
fuming  of  offices  rslating  to  the  administration  of  justice,  are  void. 

AppEAii  from  the  oiiouit  court.     The  opinion  states  the  ease. 

WicUijfe,  for  the  appellant. 
Saggin^  contra. 

By  Court,  Botlb,  C.  J.  John  D.  Tonng,  being  clerk  of  the 
ccmnty  of  Fayette,  farmed  the  office  to  Abner  Fields  for  one  year, 
ocmmencing  the  first  of  April,  1816,  for  the  consideration  of  one 
thoasand  dollars,  to  be  paid  to  him  by  Fields,  and  Fields  was 
to  perform  all  the  duties,  and  to  receive  all  the  profits  and  emol- 
uments of  the  office   for  that  term.     Before  the  end  of  the 

Am.  Dec.  Yol,  xm— 18 
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year,  Young  and  James    C.  Bodes  came  to   an  agreement, 
whereby  Young  stipulated  to  resign  the  office,  and  Bodes,  in 
consideration  thereof,  and  upon  the  condition  of  his  beings  ap- 
pointed, agreed  to  pay  to  Young  a  large  sum  of  money,  and 
furthermore  stipulated  that  Fields  should  have  the  benefit  of 
his  contract  with  Young.     In  pursuance  of  their  agreement. 
Young,  at  the  April  term,  1817,  of  the  court,  resigned    tlie 
office,  and  Bodes  was  appointed.     Subsequent  thereto.  Bodes 
agreed  with  Fields  to  give  him  four  hundred  dollars  for  the  re- 
maining part  of  the  time  he  had  farmed  the  office  of  Yoong^, 
and  executed  to  Fields  eight  notes  for  fifty  dollars  each,  pay- 
able at  different  times  in  succession,  and  Fields  gave  to  Bodes 
a  written  obligation,  binding  himself  to  do  all  the  business  that 
accrued  in  the  office,  from  the  time  he  farmed  it  until  April, 
1817.     The  four  notes  executed  by  Bodes  to  Fields,  which  be- 
came first  due,  Bodes  paid.    l?wo  of  the  others  which  became 
next  due  were  assigned  by  Field  to  Outon,  and  the  other  two 
were  assigned  by  Fields  to  Hawes. 

Outon  and  Hawes  brought  separate  suits  upon  the  notes, 
respectively  assigned  to  them,  and  recovered  judgments  at  law. 
To  enjoin  which,  Bodes  filed  this  bill,  alleging  that  Fields  had 
not  performed  the  duties  he  had  undertaken  to  do  in  the  office, 
and  that  he  had  become  insolvent,  and  removed  from  the  state 
shortly  after  entering  iuto  the  agreement  with  Bodes.  It  ap- 
pears from  the  evidence  in  the  cause  that  a  considerable  part 
of  the  business  which  Fields  agreed  to  do  in  the  office  was  not 
done,  and  it  is  in  proof  that  the  price  at  which  an  expert  clerk 
could  have  been  procured  to  have  done  it  was  one  hundred  and 
nind  dollars  and  eighty -five  cents.  For  that  sum,  together 
with  the  costs  of  the  suits  at  law,  and  of  this  suit,  the  circuit 
court  thought  Bodes  entitled  to  a  credit,  to  be  applied  first  to 
Outon's  judgments,  and  the  balance  to  the  judgment  obtained 
by  Hawes  upon  the  note  which  became  first  due  of  those 
assigned  to  him.  That  court  accordingly  decreed  the  judg- 
ments obtained  by  Outon  to  be  perpetually  enjoined,  and  to 
the  extent  of  the  residue  of  the  credit  allowed  by  the  court, 
enjoined  the  judgment  obtained  by  Hawes  upon  the  note  first 
due,  which  was  assigned  to  him,  and  for  the  balance  of 
that  judgment,  and  the  whole  of  the  other  obtained  by  Hawes, 
the  injunction  was  dissolved  with  ten  per  cent,  damages.  From 
that  decree  Outon  appealed,  Hawes  refusing  to  join  him  in  the 
appeal. 

We  are  clearly  of  opinion  that  the  contract  of  Fields  to  do 
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the  business  which  accrued  in  the  office  from  the  time  he  farmed 
it  until  April,  1817,  is  not  sach  as  can  be  enforced  in  a  court  of 
equity.  The  contract  farming  the  office  by  Young  to  Fields 
was  obTiousl J  illegal  and  Toid  under  the  statute  of  the  5  and  6 
Edw.  YI.,  made  to  prohibit  the  sale  of  any  office,  or  of  the 
deputation  of  any  office  which  concerns  the  administration  of 
justice;  and  the  contract  between  Young  and  Bodes  having  for 
its  object  the  resignation  of  the  office  by  the  former,  and  the 
appointment  of  the  latter,  is  equally  within  the  provisions  of 
that  statute;  but  if  it  were  not,  it  is  eyidently  against  public 
policy,  and  contracts  of  the  same  character,  even  when  not 
within  the  provisions  of  the  statute,  have,  in  England,  been 
treated  as  contracts  of  turpitude,  and  have  been  invariably  held 
by  the  courts  of  that  country  as  illegal  and  void.  These  con- 
tracts furnish  the  only  consideration  of  the  mutual  stipulations 
of  the  parties  in  the  subsequent  contract  between  Bodes  and 
Fields,  and  consequently  as  the  former  are  illegal  and  void,  the 
latter  must  be  equally  so. 

Whether,  if  Bodes  had  sought  to  be  relieved  from  the  judg- 
ments on  the  ground  of  the  illegality  of  the  consideration  of 
the  notes  upon  which  the  judgments  were  obtained,  the  court 
could  have  granted  the  relief,  is  a  question  we  need  not  decide, 
for  the  bill  is  evidently  not  framed  with  that  view.  The  turpi- 
tude of  the  transaction  is  disclosed  by  Outon  and  not  by  Bodes, 
who  has  cautiously  kept  it  out  of  sight,  in  his  bill,  and  has 
sought  to  enfoit^e  the  contract  on  the  part  of  Fields,  and  not  to 
avoid  the  contract  on  his  own  part.  The  decree  of  the  court 
below  is,  therefore,  erroneous,  but  as  Outon  alone  has  appealed, 
the  decree  con  only  be  reversed  as  to  him. 

The  decree,  therefore,  so  far  as  it  perpetuates  the  injunctions 
as  to  the  judgments  obtained  by  Outon  must  be  reversed,  with 
costs,  and  the  cause  be  remanded  that  a  decree  may  be  rendered 
dissolving  the  injunction  and  dismissing  the  bill,  as  to  Outon, 
with  costs. 


Humble  v.  Hinkson. 

[8  A.  X.  IfAMHAT.T,,  468.] 

JtjBXBDiCTiON  TO  BucnTD  CONTRACT. — Where  a  vendor  fails  for  a  great  length 
of  time  to  make  title  according  to  hia  bond,  the  purchaser  may  either  sae 
at  law  for  the  breach  or  in  equity  for  resciBBion. 

Uabilitt  of  VENix)R*a  Heibs  ov  Cancellation.  —Where  a  vendee  of  land 
on  failure  of  title,  instead  of  suing  on  tho  bond,  sues  for  cancellation  of 
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the  eontiae^  tba  heum  ci  the  rendot  we  not  liaUe^  in  reject  of  landa 

daeoended  f ram  their  Ancestor,  to  refund  the  pnrchaiio  money  reoeiTed  by 
him  in  hie  life-time,  prior  to  1792,  but  they  Are  liable  ao  fkr  m  they  have 
received  personal  aaaeata  from  the  ancestor. 
BxTLAdKO  PARTiia  TJX  Statu  Quo. — On  Betting  aside  a  contract  for  tiie  sale 
of  lands  the  parties  should  be  placed  in  aUUu  quo,  and  where  poBseanoB 
has  [isiwwrl  to  the  vendee,  it  should  be  restored,  nnless  there  has  been  m 
lawfnl  and  banaJUU  eviction. 

AppEAii  from  the  cixcait  court.     The  opinion  states  the  case. 

By  Court,  Owslbt,  J.  In  1798,  Conrad  Humble  purchased 
from  John  Hinkson  three  hundred  acres  of  land,  part  of  Silas 
Train's  settlement,  paid  the  purchase-money,  and  received  from 
Hinkson  an  obligation  to  make  a  good  and  sufficient  deed  as 
soon  after  as  Hinkson  might,  or  could  obtain  a  tiUe  from  a 
certain  George  Wilson. 

Under  his  purchase,  Humble  took  possession  of  the  land,  and 
he  and  his  heirs  and  devisees  continued  in  possession  thereof 
until  they  were  served  with  a  declaration  in  ejectment,  at  the 
suit  of  a  c»tain  John  Martin,  who  claimed  the  land  under  an 
adverse  title,  junior  in  date  to  the  patent  which  issued  to  the 
heir  of  Train.  To  the  action  of  ejectment  no  defense  was  made 
by  the  heirs  and  devisees  of  Humble,  and  judgment  was  taken 
against  the  casual  ejector  by  default  in  1808. 

The  heirs  and  devisees  of  Humble  then  exhibited  their  bill 
in  equity  against  the  heirs  of  Hinkson,  charging  that,  at  the 
time  the  decedent.  Humble,  purchased  the  land,  Hinkson  bad 
no  title,  nor  the  means  of  procuring  one;  that  through  his  false 
and  fraudulent  misrepresentations,  Humble  was  prevailed  on  to 
make  the  purchase;  that  neither  Hinkson,  the  ancestor,  nor  his 
heirs  since,  have  ever  procured  a  title  from  the  heir  of  Train, 
and  are  now  unable  to  comply  with  the  obligation  to  Conrad 
Humble;  and  alleging  that  they  have  been  evicted  from  the 
land  by  Martin,  and  ask  a  rescission  of  the  contract  of  purchase 
made  by  Conrad  Humble  from  John  Hinkson.  They  more- 
over charge  that  the  heirs  of  Hinkson  have  received  personal 
estate  to  au  amount  greater  than  the  purchase-money  for  the 
land.  They  also  allege  that  there  is  no  administration  of  the 
estate  of  Hinkson,  and  pray  for  compensation  against  the 
heirs,  etc. 

The  heirs  of  Hinkson  admit  the  sale  made  by  their  ancestor 
to  Humble;  deny  that  any  fraud  was  committed  by  him  in  the 
sale;  allege  that,  although  he  had  no  title,  that  circumstance 
was  known  to  Humble  when  he  made  the  purchase,  and  insist 
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that  the  oontnust  was  made  in  good  faHh,  and  yriA  mn  honest 
intention  to  make  the  title  as  soon  as  one  ooold  he  proeared 
from  George  Wilson,  with  whom  Hiuhaon,  their  flDoestor,  had 
pre^oQfsly  contracted  for  the  Isnd.  The  heire  also  admit  the 
comniencement  of  the  ejectment  by  Martin,  but  allege  that 
Martin's  claim  is  junior  in  date  to  that  of  Train;  and  insist  that 
the  recovery  by  Martin  was  collusive  and  fraodnlent;  and  deny 
that  the  heirs  and  devisees  of  Humble  have,  in  fact,  been 
ericted  from  the  land ;  and  they  contend  that  if  the  contract  is 
canceled,  the  possession  of  the  land  should  be  reetored  to 
them  before  any  compensation  should  be  made  to  the  heirs  and 
devisees  of  Humble.  Some  of  the  heirs  admit  they  have  rseeived 
personal  estate  to  an  amount  named,  and  others  deny  the  re- 
ceipt of  any ;  and  it  is  not  denied  but  real  estate  has  descended 
to  them  by  their  ancestor,  etc. 

On  a  final  hearing  the  circuit  court  prononneed  a  decree  can- 
celing the  contract,  and  without  directing  the  land  to  be  re- 
stored to  the  heirs  of  Hinkson,  decreed  the  purehaae-money, 
with  interest,  to  be  paid  the  complainants;  and  directed  tlrat 
in  that  payment  each  of  the  heirs  of  Hinkson  should  contribute 
the  amount  by  him  received  of  the  personal  estate,  and  the 
residue  to  be  levied  by  elegit  out  of  the  land  descended  from 
their  ancestor.    From  thet  decree  the  heirs  have  appealed. 

There  is  certainly  no  ground  for  the  charge  of  fraud  against 
Hinkson  in  making  the  sale  of  the  land.  He  appears  not  to 
have  had  the  legal  title  to  tbe  land,  but  that  circumstance  was 
known  to  Humble;  and  from  the  depositions  and  exhibits  in 
the  cause,  it  is  obvious  that  when  he  sold  the  land  he  was 
under  an  honest  conviction  that  he  would  be  enabled  to  obtain 
the  title,  and  intended  to  comply  with  his  obligation  to  Hum- 
ble. Neither  Hinkson  nor  his  heirs  appears,  however,  to  have 
obtained  a  title  to  any  part  of  tbe  settlement  of  Train,  and  after 
a  failure  for  such  a  lapse  of  time  as  has  intervened  since  tbe 
date  of  the  contract,  we  apprehend,  it  was  competent  for  the 
heirs  and  devisees  of  Humble  to  abandon  all  advantage  from  the 
contract,  and  apply  to  the  chancellor  for  a  rescission  of  the  con- 
tract, and  to  be  compensated  for  the  purchase-^noney. 

If,  as  was  contended  in  argument,  Hinkson  might  have  ob* 
tained  a  title  to  the  land,  under  his  covenant  to  make  a  title  as 
soon  as  he  might  or  could  obtain  one,  the  heirs  of  Humble 
might,  no  doubt,  have  sustained  an  action  against  Hinkson's 
representatives  at  law;  but  their  having  a  rig^tto  sue  at  law 
furnishes  no  objection  to  their  applying  to  a  court  of  equity.  For 
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as  each  court  possesses  jurisdiction  of  the  subjeoi-matter — ^1 
court  of  equity  to  cancel  the  contract;  and  the  court  of  law 
give  compensation  for  a  breach  of  the  contract;  it  was  at  ihe 
election  of  Humble's  representatives  to  resort  for  relief  to 
either. 

But  admitting  the  propriety  of  the  application  to  a  court  of 
equity,  we  apprehend  the  land,  which  has  descended  from  Jolm 
Hinkson,  cannot  be  made  chargeable  in  the  hands  of  his  heirs. 
As  his  heirs  are  specially  bound  in  the  obligation  to  Humble, 
they  would  be  liable  in  an  action  on  the  bond;  but  relief  is  not 
sought  in  equity  on  the  bond,  but  its  cancelment  is  demanded, 
and  compensation  claimed  on  the  ground  of  its  being  proper 
for  the  court,  on  canceling  the  contract,  to  restore  the  parties 
to  the  situation  they  were  in  when  the  contract  was  made. 
On  canceling  the  contract,  therefore,  the  only  liability  which 
Hinkson,  if  living,  could  be  under,  would  arise  from  having 
received  the  sale-money,  and  as  that  was  received  prior  to  1792, 
it  can  have  imposed  no  obligation  on  his  heirs.    As  Hinkson,  if 
living,  would,  on  the  contract  being  canceled,  be  compelled  to 
refund  the  sale-money  with  interest,  his  personal  estate  is  no 
doubt  liable,  and  as  there  is  no  executor  against  whom  suit  can 
be  brought,  it  was  competent  for  the  heirs  of  Humble  to  pur- 
sue the  personal  property  in  the  hands  of  Hinkson's  heirs- 
But  as  it  is  in  consequence  of  the  heirs  of  Hinkson  having 
received  the  personal  estate,  and  not  from  any  contract  of  their 
ancestor,  that  they  can  be  charged  in  this  contest,  the  extent  of 
recovery  against  them  ought  not  to  exceed  the  amount  of  per- 
sonal estate  received  by  them. 

But  before  they  are  made  liable  to  that  extent,  we  suppose 
that  the  heirs  of  Humble  should  be  compelled  to  restore  the 
poBsession  to  them  of  the  land  which  was  purchased  from  their 
ancestor.  For  unless  that  is  done  they  will  not  be  restored  to 
the  situation  which  they  would  have  been  in  if  no  contract  or 
sale  had  been  made  by  their  ancestor;  and  it  is  a  general  rule 
that  a  court  of  equity  will  not  lend  its  aid  in  setting  aside  a 
contract,  without  requiring  of  the  complainant  to  place  his  ad- 
versary in  slain  quo.  To  this  general  rule  it  is  true  there  may 
be  exceptions;  but  the  case  now  under  consideration  is  not  of 
that  character.  The  only  circumstance  relied  on  in  argument, 
as  taking  this  case  out  of  the  general  rule,  is  that  of  the  heirs 
of  Humble  having  been  evicted  from  the  land  by  the  adverse 
claim  of  Martin. 

But  the  answer  of  Hinkson's  heirs  alleges  the  eviction  to  have 
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been  coUuaiTely  attained,  and  expreaaly  denies  that  Humble'a 
lieixs  were  evicted  from  the  whole  of  the  land  pnrohased  bj 
their  ancestor;  and  there  is  no  proof  in  the  oauae  oondacing  to 
show  the  extent  of  the  eviction;  besides,  it  is  manifest,  from 
Homble'a  heirs'  own  showibg,  that  the  title  of  Train  is  para- 
monnt  to  that  of  Martin,  and  they  appear  not  only  to  have  failed 
to  make  any  defense  to  the  soit  brought  by  Martin,  bnt  it  does 
not  appear  that  they  ever  notified  the  heirs  of  Hinkson  of  the 
pendency  of  that  suit. 

An  eviction  thus  obtained,  and  so  uncertain  in  its  extent, 
ionns  no  excuse  for  not  compelling  the  heirs  of  Humble  to  re- 
store the  possession  of  the  land. 

The  decree  must,  therefore,  be  reversed,  with  costs,  and  the 
cause  remanded  to  the  court  below,  and  a  decree  there  entered 
canceling  the  contract,  and  compelling  the  heirs  of  Hinkson  to 
pay,  respectively,  the  amount  of  the  personal  estate  received  by 
them,  unless  that  amount  should  exceed  the  consideration  re- 
ceived by  their  ancestor  for  the  land,  and  interest  thereon,  and 
in  case  it  does  exceed  that  amount,  then  to  pay  ratably  in  pro- 
portion to  what  each  has  received;  but  if  the  personal  estate 
received  by  the  heirs  emounts  to  less  than  the  consideration  and 
interest,  the  residue,  after  paying  the  amount  received,  to  be 
paid  by  the  heirs  of  personal  estate  which  shall  hereafter  come 
to  their  hands;  but  the  payment  must  be  decreed  to  be  made  on 
the  contingency  of  the  heirs  of  Humble  delivering  to  the  heirs 
of  Hinkson,  against  a  day  to  be  named  in  the  decree,  the  land 
purchased  by  their  ancestor;  and  on  their  failure  to  deliver  the 
possession  against  the  day,  their  bill  must  be  dismissed,  with* 
out  prejudice  to  any  action  which  they  may  have  at  law  on  the 
obligation  of  Hinkson. 


As  to  the  daty  of  the  ooart,  upon  reeciuioii  of  a  oontxacft  to  place  the  partiei 
m  tlaiu  gno,  eee  Or\gUh  v.  Depew,  anie^  141. 


Graham  v.  Price. 

[3  A.  K.  Uamhall,  633.] 

ViBiAiTCK  BiTWiTEN  ExBCUTTON  AKD  JUDGMENT  is  iipmaterial,  and  may  be 
diaregarded,  if  the  execution  conform  eubetantially  to  the  judgment. 

Afpbal  from  the  circuit  court.     The  opinion  states  the  case. 
Bibb,  for  the  appellant. 


200  Ga^HAK  V.  Pbios.  [Eentookj^, 

By  Court,  Owslet,  J.  Graham  sued  out,  from  a  jastioe  o£ 
the  peace,  a  warrant  against  Price,  for  forcibly  entering  axLCl 
detaioing  one  house  and  field,  lying  on  the  Louisa  fork  of  Saadjr 
liver;  and  caused  such  proceedings  to  be  had  thereon,  as  finallj', 
in  the  circuit  court,  to  recover  judgment  of  restitution  against 
Price. 

On  the  application  of  Graham  the  derk  issued  an  executioii., 
therein  reciting:  '*  Whereas  Thomas  Price,  lately  in  our  Floycl 
circuit  court,  hath  been  found  guilty  of  a  forcible  entry  and 
detainer  in  one  house  and  field,  lying  on  Sandy  river,  whereon 
Jacob  Syck  and  family  reside,  to  the  injury  of  John  Graham,' ' 
etc. ,  and  commanding  the  sheriff  to  deliver  to  Graham  the  pos- 
session, etc. 

This  writ  was  returned  executed  by  the  sheriff,  and  at  a 
subsequent  term  of  the  court.  Price  and  Syck  moved  the  court 
to  quash  the  writ,  and  award  them  a  writ  of  restitution,  on  the 
grounds  of  a  variance  between  the  writ  and  judgment  recovered 
by  Graham,  and  the  court  accordingly  quashed  the  writ,  and 
ordered  the  possession  to  be  restored  to  Price  and  Syck;  from 
that  decision  Graham  has  appealed. 

This  court  is  of  opinion  that  the  court  erred  both  in  quashiug 
the  writ  and  ordering  restitution  to  be  made  to  Price  and  Syck. 
The  writ  of  restitution  has  not  recited  the  judgment  with  as 
much  precision  as  might,  possibly,  have  been  observed,  but  it 
is  not  essential  to  the  validity  of  an  execution  that  the  utmost 
possible  strictness  should  be  observed  in  reciting  the  judgment. 
It  is  sufficient  that  the  execution  conforms  substantiaUy  to  the 
judgment,  and  in  the  present  case  it  is  impossible  to  compare 
the  execution  with  the  judgment,  and  not  be  convinced  that  it 
issued  on  the  judgment  which  Graham  had  recovered  against 
Price.  It  is  true  the  judgment  contains  no  suggestion  of  Syck 
and  his  family  being  on  the  land  which  the  writ  of  restitution 
states,  that  Syck  and  his  family  reside  on  the  land;  but  that 
statement  is  barely  an  additional  description  of  the  land  which 
the  sheriff  was  commanded  to  restore  to  Graham,  and  could  not 
confer  upon  the  sheriff  any  authority  to  deliver  possession  of 
lands  not  recovered  by  Graham  in  the  judgment  against  Price. 

Without  that  statement  in  the  writ  the  sheriff  might  have 
dispossessed  Syck,  if  Syck  obtained  possession  from  Price,  after 
the  commencement  of  tbe  warrant  for  the  forcible  entry  and 
detainer;  and  with  the  statement,  Syck  could  not  regularly  be 
dispossessed,  unless  his  possession  was  so  obtained.  As  neither 
Price  nor  Syck  could,  therefore,  be  anywise  prejudiced  by  the 
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variance,  the  writ  of  restitation  fihoold  not,  on  that  ground, 
have  been  quashed.  And  it  is  equally  clear  that  the  court  erred 
in  ordering  the  possession  to  be  restored  to  Price  and  Syck. 
Although  the  judgment  is  sufScient  to  support  the  writ,  it  would 
have  been  proper  to  restore  possession  to  Syck,  if  he  had  shown 
that  he  was  not  liable  to  the  process  against  Price;  but  this  he 
has  not  done,  and  on  the  contrary,  Graham,  on  the  trial  of 
the  motion,  proved  that  the  land  whereon  Syck  resided  was  the 
same  for  which  he  recovered  the  judgment  of  restitution. 

The  judgment  of  the  circuit  court,  in  quashing  the  writ  of 
restitution,  and  in  ordering  restitution  to  be  made  to  Price  and 
Qxaham,  must,  therefore,  be  reversed,  with  cost,  and  the  case 
remanded,  and  the  motion  of  Price  and  Syck  overruled,  with 
cost. 


Vabiangx  betwxkn  ExBOunoN  AND  JuDOiCENT. — **  The  deciaioziB  in  regard 
to  the  consequences  of  iasaing  an  ezeoation,  in  which  the  judgment  on  which 
it  is  based  is  misdescribed  in  one  or  more  particulars,  are  not  entirely  in  har- 
mony with  one  another.  This  is  particularly  the  case  when  the  error  in  the 
writ  has  not  been  corrected  in  any  manner,  and  the  officer  has  proceeded  to 
make  a  levy  and  sale.  Here  it  must  follow  that  the  error  must  be  overlooked, 
or  the  purchaser  must  be  made  to  severely  suffer  for  that  for  which  he  is  not 
justly  blamable.  There  are  loose  remarks  in  the  early  reports,  to  the  effect 
that  an  irregular  execution  is  void,  while  an  erroneous  execution  is  merely 
voidable.  No  test  is  there,  or  elsewhere,  prescribed  by  which  to  determine 
one  from  the  other.  Courts  have  often,  without  any  want  of  logical  acumen, 
arrived  at  the  conclusion  that  an  execution  issued  contrary  to  established 
rales  of  practice,  or  in  a  form  different  from  that  prescribed  by  those  rules,  is 
not  regularly  issued,  and,  therefore,  must  be  deemed  an  'irregular  execution;' 
and  they  have,  therefore,  not  unfrequently,  under  the  authority  of  the  loose 
remarks  just  referred  to,  held  such  executions  to  be  void.  There  can  be  no 
just  distinction  made  between  an  irregular  and  an  erroneous  execution,  for 
an  erroneous  execution  is  neoessanly  irregular,  and  an  irregular  execution  is 
necessarily  erroneous.  There  is  a  just  distinction  between  executions  issued 
without  authority,  and  executions  issued  under  an  authority  which  is  erro- 
neously pursued;  but  these  two  classes  of  executions  cannot  be  accurately  des- 
ignated as  irregular  and  erroneous.  The  former  class  is  void;  the  latter  may, 
with  equal  propriety,  be  termed  either  irregular  or  erroneous.  When  an  execu- 
tion can  properly  issue,  a  mistake  made  by  the  officer  in  performing  the  duty  of 
issuing  it,  is  necessarily  a  mere  error  or  irregularity.  It  is,  however,  neces- 
saiy  that  an  execution  should  have  a  judgment  to  support  it;  and  that  it 
should  appear  from  the  execution  what  judgment  is  intended  to  be  enforced. 
The  reason  why  the  description  of  the  judgment  is  inserted  in  the  writ  is, 
that  the  officer  may  know  what  he  is  to  enforce,  and  that  the  writ  may,  by 
inspection,  be  connected  with  the  authority  for  its  issuance.  When  a  sale 
has  been  made  by  a  sheriff  we  apprehend  that  the  purchaser  need  show,  in 
support  of  his  title,  nothing  except  a  judgment,  an  execution  thereon,  and  a 
sale  and  conveyance  under  such  execution.  When  the  execution  is  offered  in 
evidence^  it  may  vary  from  the  judgment  in  some  respects,  and  correspond 
with  it  in  others. 
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The  queition,  then,  before  the  ootut  is,  did  this  ezeeatum  lata^  on  thi* 
judgment?    If,  from  the  whole  writ  taken  in  connection  with  other  factaw 
the  ooart  feehi  aasured  that  the  execation  offered  in  evidence  was  intended, 
issued  and  enforced  as  an  execution  upon  the  judgment  shown  to  the  cour^ 
then  we  apprehend  that  the  writ  ought  to  be  received  and  respected:  Hnmt 
\   Loucks,  38  Cal.  372;  MUen  v.  KnoU,  12  GiU  &  J.  442;  McCoUum  v.  ffu^ 
Urt,  13  Ala.  282;  Ihe  v.  OUdart,  4  How.  (Miss.)  267;  Barker  v.  Pianier^' 
Batik,  5  Id.  660;  Keder  v.  Neal,  2  Watts,  424;  Durham  v.  Ileaion,  29  HI. 
264;  Graham  v.  Price,  3  A.  EL  Marsh.  522;  Jaekaon  ▼.  Streeler,  5  Cow.  529; 
Healy  v.  Preston,  14  How.  Pr.  20;  Jackson  v.  Wdlker,  4  Wend.  462;  Jaeknn, 
V.  Anderson,  Id.  474;  SproU  v.  ReUl,  3  G.  Greene,  489;  Jackson  v.  Davis,  18 
Johns.  7.     When  an  execution  is  not  in  proper  form,  or  when  it  misrecites 
the  judgment,  as  no  one  but  the  defendant  can  be  injured,  no  one  but  he 
ought  to  be  allowed  to  complain;  and  his  complaints  ought  not  to  be  heard, 
when,  by  his  apathy,  he  has  allowed  the  rights  of  third  persons  to  attach 
themselves  to  the  execution,  or  even  when  he  has  allowed  plaintiff  to  be 
placed  in  a  worse  situation  than  though  prompt  complaint  had  been  made. 
Where  sufficient  appeared,  on  the  face  of  the  execution,  to  connect  it  with 
the  judgment,  courts  have  frequently  disregarded  variances  in  the  names  of 
the  parties:  Barnes  v.  Hayes,  1  Swan,  304;  Blake  v.  Blanchard,  48  Me.  297; 
Lee  V.  Crosna,  6  Humph.  281;  Hayes  v.  Bernard,  38  IlL  297;  Couch  v.  Atkin- 
son, 62  Ala.  633;  Morse  v.  Dewey,  3  N.  H.  535;  ThomUm  v.  Lane,  11  Ga. 
459;  Lewis  v.  Avery,  8  Vt.  289;  Holmes  v.  Mclndoe,  20  Wis.  657;  in  the 
date:  Perkins  v.  Spaulding,  2  Gibbs,  157;  Stewart  v.  Severance,  43  Mo.  322; 
Bank  qf  WhiteJioll  v.  PeUis,  13  Vt.  395;  Brown  v.  Beets,  13  Wend.  30;  LiMg 
V.  Rawson,  1  Scam.  272;  HvU  v.  BUxisdeU,  Id.  332;  Swift  v.  Agnes,  33  Wis. 
228;  Alexander  y.  Miller,  18  Tex.  893;  MolUson  v.  Eaton,  16  Minn.  426;  or 
in  the  amount  of  the  judgment:  Harris  v.  Alcoch,  10  Gill  ft  J.  226;  Perry  v. 
Whipple,  38  Vt.  278;  where  the  variance  was  one  cent:  Doe  v.  Rue,  4  Blackl 
263;  where  execution  for  twenty-five  dollars  and  six  cents  issued  on  judg- 
ment for  twenty-four  dollars  and  thirty-four  cents:"  Freeman  on  Executions, 
sec.  43. 

See,  also.  Trotter  v.  Nelson,  1  Swan,  7;  Cunning?iam  v.  Felker,  26  Iowa, 
117;  Jackson  v.  PraU,  10  Johns.  381;  Peck  v.  Tiffany,  2  N.  Y.  451;  Peei  v. 
Cowenhaoen,  14  Abb.  Pr.  56;  Brace  v.  Sivow,  16  B.  Mon.  43;  Avery  y.  Bow- 
man,  40  N.  H.  453;  Jackson  v.  Walker,  4  Wend.  462;  Becker  v.  Quigg,  54 
III.  390;  Jackson  v.  Page,  4  Wend.  588;  Parmlee  v.  Hitchcock,  12  Id.  96; 
Miles  V.  KnoU,  11  Gill  &  J.  442;  Durham  v.  Heaton,  28  HI  264;  Hunl  v. 
Louchs,  38  Cal.  372,  for  other  instances  in  which  variances  between  execntioD 
and  judgment,  as  to  amount,  have  been  disregarded.  In  Hastings  v.  John-' 
son,  1  Nev.  613;  CoUais  v.  McLeod,  8  Ired.  221,  material  variances  in  amount 
were  held  fatal.  So,  in  Harmon  v.  Lamed,  58  lU.  167,  where  there  was  a 
variance  both  as  to  the  amount  and  the  date  of  the  judgment.  So,  also, 
where  there  was  a  variance  both  as  to  the  amount  of  the  judgment  and  as  to 
the  parties:  Crittenden  v.  Leitensdor/er,  35  Mo.  239;  see,  also,  Wilton  Town 
Co,  V.  Humphrey,  15  Kan.  372.  It  was  held,  also,  in  WUUams  v.  Atwood, 
b1  Ga.  190,  that  a  variance  as  to  the  names  of  the  parties  and  as  to  the 
amount  of  the  judgment  was  fataL  So  if  the  execution  fails  to  show  the 
parties  and  the  amount:  WiUiamsv,  Atwood,  52  Ga.  585.  In  Bratlford  v. 
Water  Lot  Co,,  58  Gra.  280,  the  judgment  was  against  the  *'  Water  Lot  Com- 
pany, of  the  uity  of  Columbus,**  and  the  execution  was  against  the  "Water 
Lot  Company,"  and  it  was  held  that  the  execution  did  not  pursue  the  judg- 
ment, the  name  of  a  corporation  being  of  its  very  essence,  and  thatalthougb 
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the  ezecation  might  be  amendaUe,  the  yariioice  would  nevcrtheleM  ininli* 
date  a  levy  under  aach  execntion. 

In  Corbm  ▼.  Pearee,  81  HI.  461,  it  waa  held  that  a  yariaooe  might  be  m> 
marked  as  to  raiae  the  inference  that  the  judgment  offered  in  OTidenoe  was 
not  the  jad^^ent  upon  which  the  execution  waa  iMued,  but  that  thia  infer- 
ence might  be  rebutted  by  evidence.     Mr.  Justice  Dickey,  speaking  for  the 
courts  aaid:  "  A  variance  between  a  judgment  and  an  execntion  might  be  so 
marked  that,  in  the  abeence  of  other  proof,  it  would  properly  be  inferred 
that  the  jadgment  in  question  was  not  the  judgment  mentioned  in  the  writ, 
but  snch  inference  may  be  rebutted  by  proof:  Newman  v.    WiUUts,  60  IlL 
530;  and  if  it  appears  that  in  fact  the  judgment  in  question  was  the  judg- 
ment upon  which  the  writ  was  issued,  in  such  case  the  variance,  though  an 
iiT^nlarity,  does  not  render  the  writ  void."    Where  the  judgment  was  ren- 
dered October  2,  1869,  and  recorded  October  1,  1874,  and  the  execution  erro- 
neoualy  recited  it  as  having  been  rendered  October  1,  1874,  it  was  held  an 
unmatenal  variance,  for  the  reason  that  the  execution  "otherwise  correctly 
referred  to  the  judgment  in  such  a  manner  as  to  identify  it:"  Franklin  v. 
Jierida^  50  CaL  289.     So  an  imperfect  recital  of  the  date  of  the  judgment 
may  be  cured  by  a  reference  to  the  date  in  another  part  of  the  writ;  as, 
where  an  execntion  bearing  date  October  21,  1873,  recited  a  judgment  recov- 
ered at  a  term  of  court  held  on  **  the  first  Monday  of  September  last,  to  wit, 
on  ^e  fourteenth  day  of  October,  187-,"  it  was  held  that  this  was  sufficient 
to  identify  a  judgment  recovered  October  14,  1873:  Stevens  v.  Boberte,  121 
Maaa.  55&    The  principle  running  through  the  cases  is,  that  if  the  execution 
identify  the  judgment  it  is  sufficient;  otherwise  not. 


Allen  v.  Beal. 

[3  A.  K.  M^MIIiT.T,,  604.] 

A  Ymbbal  CovTBA£ft  TO  CoNVET  Land  made  prior  to  the  statute  of  frauds, 
is  valid. 

LofHAiiONS  IK  Equity. — ^Where  an  action  at  law  on  a  contract  would  be 
barred,  a  suit  in  equity  for  its  specific  execution  will  also  be  barred. 

bvANcr  or  aota  of  Complainant3. —  The  infancy  of  some  of  the  com- 
plainants, in  a  suit  for  specific  performance  will  not  prevent  the  running 
of  the  statute,  if  there  be  any  who  are  not  under  disability. 

Appeal  from  the  circuit  court.     The  opinion  states  the  case. 

Bj  Court,  BoTLB,  G.  J.  This  bill  was  filed  on  the  seven- 
teenth of  October,  1815;  by  Allen  and  the  children  and  heirs 
of  William  Smith,  deceased,  claiming  a  moiety  of  eight  hundred 
and  eightj-five  acres  of  land,  the  legal  title  of  which  is  in  the 
defendants,  the  children  and  heirs  of  Mrs.  Beal,  who  was  one 
of  the  children  and  heirs  of  William  Kennedy,  deceased.  The 
bill  alleges  that  Smith  in  his  life-time,  and  Allen  in  an  early 
period  of  this  country,  were  in  partnership  in  securing  lands; 
that  Allen  having  discovered  some  vacant  land  in  the  now 
county  of  Campbell,   agreed  with  William  Kennedy  that  he 
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should  farniflh  ihe  location  and  Kennedy  the  mxaokt,   and 
each  have  an  equal  share  of  so  much  land  as  should  be  saved; 
that  Allen  having  made  out  the  location,  an  entiy  was  made 
accordingly,  on  a  warrant,  in  the  name  of  Kennedy,  for  five 
thousand  one  hundred  and  fifty  acres,  bearing  date  the  fifth 
day  of  August,  1785;  that  Kennedy  afterwards  being  about  to 
move  from  Mercer  and  settle  in  Campbell,  agreed  to  have  the  en- 
try, or  so  much  of  it  as  should  be  clear  of  dispute,  conveyed;  that 
accordingly  a  survey  was  made  by  Kennedy  of  eight  hundred 
and  eighty-five  acres,  on  the  eighteenth  of  October,  1798,   in 
virtue  of  which  a  patent  issued  to  Kennedy,  bearing  date  the 
third  of  Juno,  1799;  that  by  Kennedy's  death  and  some  arran^^e- 
ment  among  his  heirs,  the  title  passed  to  Beal  and  his  wife, 
who  was  one  of  his  heirs,  and  that  by  their  death  the  title  has 
descended  to  the  present  defendants. 

The  defendants,  by  their  answer,  profess  an  entire  ignorance 
of  the  complainant's  right,  and  plead  and  rely  upon  the  stat- 
ute of  limitations.  The  circuit  court,  on  a  final  hearing,  dis- 
missed the  bill,  and  the  complainants  have  appealed  to  this 
court. 

The  contract  on  which  the  complainants'  claim  is  founded, 
is,  no  doubt,  sufficiently  proved,  not  indeed  by  the  testimony 
of  witnesses  who  were  present  at  the  making  of  the  contract, 
but  by  proof  of  the  acknowledgment,  first,  of  Kennedy,  and 
afterwards  by  Beal,  the  immediate  ancestor  of  the  defendant, 
after  the  title  had  come  into  his  hands.  But  the  last  of  their 
acknowledgments  was  made  about  fifteen  years  before  the  filing 
of  the  bill;  and  the  question  occurs,  whether  after  such  a  lapse 
of  time  the  statute  of  limitations  is  not  a  bar  to  relief  in  equity. 
That  the  statute  would  be  a  bar  to  an  action  at  law  upon  this 
contract  is  most  evident,  for  the  contract  was  a  verbal  one;  and 
although  it  was,  nevertheless,  valid,  inasmuch  as  the  statute 
against  frauds  and  perjuries  did  not  exist  in  this  country  when 
the  contract  was  made,  yet  none  but  an  action  of  assumpsit 
could  be  maintained  upon  it,  and  an  action  of  assumpsit  is 
barred  by  the  statute  of  limitations  if  not  brought  within  five 
years  after  the  cause  of  action  accrues.  The  statute  could  not 
begin  to  run  until  there  was  a  breach  of  contract,  but  Kennedy 
was  certainly  bound  to  convey  when  the  patent  issued,  and  his 
failure  to  do  so  was  a  breach  of  the  contract. 

Upon  the  emanation  of  the  patent,  therefore,  the  cause  of 
action  accrued,  and  the  statute  would  then  begin  to  run,  which 
was  more  than  sixteen  years  before  filing  the  bill.    Nor  would 
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the  cixemnstanoe  ihat  some  of  the  bein  of  Smith,  who  wm  m 
partner  of  Allen,  were  infants  when  the  cause  of  action  aoomed, 
and  remained  so  until  within  less  than  four  years  before  the 
suit  was  brought,  prevent  the  statute  from  running;  for  it  is 
settled  that  the  whole  of  the  plaintifb  in  such  a  case  must  be 
infanta,  or  labor  under  some  other  disability,  to  preyent  the 
statate  from  operating  as  a  bar;  and  it  is  not  pretended  that 
Allen  labored  under  any  disability. 

If  then  the  statute  would  have  operated  as  a  bar  to  an  action 

at  law,  founded  upon  the  contract,  it  would  seem  to  follow  that 

it  must  equally  operate  as  a  bar  to  a  suit  in  equity,  founded 

upon  the  same  contract;  for  a  court  of  equity  is  as  much  bound 

by  the  statate  as  a  court  of  law.    In  fact,  in  all  cases  the  same 

rales  of  propriety  and  the  same  rules  of  decision  govern  both 

courts;  and  it  is,  therefore,  a  settled  rule  that  a  court  of  equity 

will  not  decree  the  specific  execution  of  a  contract  upon  which 

a  coort  of  hiw  will  not  give  damages. 

The  decree  must  be  affirmed  with  costs. 


Upon  tbe  sol^ioot  of  limitotinni  in  equity,  leo  Fnmm  T«  Knmg,  12  Am. 
Dm.  967.  and  note. 


Foster  v.  Morris. 

[8  A.  K.  lf*»W*TJi,  009.] 

ArxoancBiT  to  ▲  Straugkb  by  a  tenant  is  void  bj  oor  itetaie 
Sncnots  of  a  Tenant  onatB  the  landlord,  and  the  tenant  may  thereafter 
accept  a  leaae  from  the  evictor. 

Apfkai.  from  the  circuit  court.    The  opinion  states  the  case. 

By  Ck>urt,  Boyls,  C.  J.  This  is  an  action  of  ejectment  on 
the  demise  of  Bobert  Morris.  Nicholas  White  was  the  tenant 
in  possession,  and  Foster  and  wife  were  admitted  defendants 
upon  entering  into  the  common  rule.  On  the  trial,  the  lessor 
of  the  plaintiff  produced  in  evidence  a  patent  from  the  com- 
monwealth to  John  0.  Owings,  for  the  land  in  oontroyersy; 
the  \\ill  of  John  0.  Owings,  whereby  he  devised  the  land  in 
eontroversy  to  his  son  John  C.  Owings;  a  deed  of  conveyance 
from  the  latter  to  Thomas  D.  Owings;  a  deed  of  conveyance 
from  him  to  Leonard  Finley;  a  deed  of  conveyance  from  Finley 
to  Joseph  Kennedy;  and  a  deed  of  conveyance  from  Kennedy 
to  the  lessor  of  the  plaintiff. 

The  defendants,  on  their  part»  produced  in  evidence  a  patent 
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from  Uie  commonwealth  to  Jeremiah  More,  indading  tlie  land 
in  controversy,  but  of  younger  date  than  that  under  wliicli  tlie 
lessor  of  the  plaintiff  derived  title;  and  a  deed  from  Weathers 
Smith,  and  offered  to  read  to  the  jury  a  writ  of  habere  yacias 
possessionem,  bearing  date  the  eighteenth  of  April,  1816,  izi  the 
name  of  Weathers  Smith  against  Leonard  Finley,  whieli  iras 
objected  to  by  the  lessor  of  the  plaintiff,  and  the  court  refused 
to  permit  it  to  go  to  the  jury  as  evidence,  because  there  was  no 
judgment  shown  on  which  it  issued.     The  defendants    then 
proved,  by  a  witness,  that  F^uley,  on  the  day  after  the  date  of 
the  writ  of  habere /ados  possessionem,  was  evicted  from  the  land 
in  controversy  by  the  sheriff,  and  the  possession  thereof  deliv- 
ered to  the  witness,  as  agent  for  his  father.  Weathers  Sniith/ 
and  that  being  so  possessed,  the  witness,  on  the  twenty-first  of 
the  same  month,  leased  the  same,  in  the  name  of  Weathers 
Smith,  to  Moses  Sharp  and  Archibald  Harbison,  for  the  term  of 
one  year,  and  they  leased  the  same  to  Finley  for  the  same  tezm, 
both  of  which  leases  were  produced  and  read  in  evidence;  that    - 
Finley,  thereupon,  entered  into  the  possession  of  the  premises 
again,  as  sub-tenant  to  Weathers  Smith,  and  remained  there 
until  the  year  1817,  when  he  sold  possession;  that  Smith  col- 
lected the  rent  of  Sharp  and  Harbison,  and  after  the  expiration 
of  the  term,  the  witness  demanded  possession  of  the  premises 
for  Weathers  Smith,  and  Finley  informed  him  he  had  pur- 
chased of  Owings  and  would  not  deliver  possession,  but  hold 
in  his  own  right;  and  that  from  that  day  to  this.  Weathers 
Smith,  and  those  claiming  under  him,  have  been  trying  to  get 
possession  by  suit,  but  have  not  had  the  possession.     The  de- 
fendants also  proved,  that  Weathers  Smith  had  departed  this 
life,  and  read  in  evidence  a  deed  of  partition  between  his  heirs, 
whereby  it  appeared  that  the  land  in  controversy  had  been 
allotted  to  the  defendant,  Mrs.  Foster,  who  was  one  of  the 
heirs. 

The  lessor  of  the  plaintiff  then  produced  in  evidence  a  record 
of  a  judgment  in  ejectment,  on  the  demise  of  John  C.  Owings 
against  Finley  and  others,  together  with  a  writ  of  habere  facias 
possessionem  issued  thereon,  bearing  date  the  ninth  of  April,  1810, 
to  the  reading  of  which  as  evidence  the  defendants  objected, 
but  the  court  overruled  the  objection  and  admitted  the  record 
to  be  read.  The  lessor  of  the  plaintiff  proved,  by  a  witness, 
that  under  the  writ  of  possession,  he,  as  agent  for  Thomas  D. 
Owings  and  John  C.  Owings,  took  possession  of  the  premises 
in  controversy  on  the  tenth  day  of  April,  1810,  and  leased  the 
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same  to  Ijeonard  Finley  for  three  years,  and  that  Finley  had 
refoBed  to  acknowledge  Smith,  or  those  claiming  onder  him,  as 
landlord. 

On  this  eTidence  the  court,  at  the  instance  of  the  lessor  of 
the  plaiutiff,  instructed  the  jury  that,  if  they  were  of  opinion 
that  Finley  had  leased  of  Owings,  he  was  then  the  tenant  of 
Owings,  and  any  subsequent  lease  by  Sharp  &  Harbison  to 
Finley  was  Toid.  To  these  several  decisions  and  instructions 
*^f  the  court  the  defendants  excepted,  and  a  verdict  and  judg- 
ment haying  been  rendered  against  them,  they  have  appealed 
U>  this  court. 

Whether  the  circuit  court  erred  or  not  in  rejecting  as  evi- 
•lence  the  writ  of  habere  facias  possessionem  offered  by  the 
defendant,  or  in  admitting  the  record  of  the  judgment  in  eject- 
ment, produced  by  the  lessor  of  the  plaintiff,  are  questions  of 
Qo  importance  to  the  merits  of  the  case.     These  records  could 
prove  nothing  as  to  the  rights  of  the  parties  to  tl^s  suit.     All 
they  could   prove  would  be  the  eviction  of  Finley,  first  by 
Owings  and  then  by  Smith,  and  these  facts  were  sufficieutly 
proved  by  other  testimony  in  the  cause.     Passing  over  these 
questions,  therefore,  as  unworthy  of  serious  discussion,  we  will 
proceed  to  inquire  whether  the  court  erred  or  not  in  iustructing 
the  jury  that  if  they  were  of  opinion  that  Finley  had  leased  of 
Owings,  he  was  then  the  tenant  of  Owings,  and  any  subsequent 
lease  by  Sharp  &  Harbison  to  Finley  was  void. 

This  is  certainly  a  question  of  some  importance  to  the  parties. 
For  if  Finley  were  the  tenant  of  Owings  when  he  took  the 
lease  from  Sharp  &  Harbison,  and  if  that  lease  be  void,  it  will 
result  as  a  necessary  consequence  that  the  possession  of  Finley, 
and  of  those  claiming  under  him,  continued  to  be  a  possession 
under  Owings's  title,  and  the  lapse  of  time  could  not  defeat 
the  recovery  in  this  case.  But,  on  the  contrary,  if  Finley  were 
not  the  tenant  of  Owings  when  he  took  the  lease  from  Sharp 
&  Harbison,  or  the  lease  be  not  void,  then  his  possession  ac- 
quired under  that  lease  must  be  a  possession  under  the  title  of 
Smith  and  adverse  to  that  of  Owings,  and  consequently  the 
^pse  of  time  might  affect  the  right  of  recovery. 

Admitting  Finley  to  have  been  the  tenant  of  Owings,  at 
the  time  he  took  the  lease  from  Sharp  &  Harbison  under  Smith's 
title,  the  lease,  we  apprehend,  must  be  deemed  void.  For  the 
lease  was  an  acknowledgment  that  the  freehold  was  in  Smith, 
tind  an  acknowledgment  or  agreement  by  the  tenant  of  one 
that  the  freehold  is  in  another,  or  that  he  is  his  landlord,  is  in 
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law  denomixiaied  an  attornment.  And  bj  the  sixteenth  aectioii 
of  the  *'aot  to  reduce  into  one  the  aeveral  acts  regulating'  con- 
veyances," it  is  declared  that  ''  the  attornment  of  a  tenant  to 
any  stranger  shall  be  Toid,  unless  it  be  with  the  consent  of  the 
landlord  of  such  tenant,  or  pursuant  to,  or  in  oonsequenoe  of, 
the  judgment  of  a  court  of  law,  or  the  order  or  a  decree  of  a 
court  of  equity." 

But  we  cannot  admit  that  Finley,  at  the  time  he  took  the 
lease  from  Sharp  &  Harbison,  under  Smith's  title,  was  the  ten- 
ant of  Owings.    It  is  true,  his  lease  from  Owings  had  not 
expired,  but  Smith  had  entered  upon  the  premises  and  expelled 
Finley  therefrom,  and  he  had  thus  not  only  dispossessed  Finley 
of  his  term,  but  he  disseised  Owings  of  the  freehold.     For  if 
one  enters  upon  the  possession  of  the  lessee,  this  ousts  the 
lessor  of  his  freehold:  6  Com.  Dig.  tit.  Seisin,  1.  F.     It  would, 
therefore,  be  preposterous  to  suppose  that  Finley  was  the  ten- 
ant of  the  premises  of  which  he  was  ousted,  and  another  had 
the  possession,  and  still  more  so  to  suppose  that  he  was  the 
tenant  of  Owings  who  was  himself  disseised. 

It  results,  therefore,  that  the  circuit  court  erred  in  the  in 
structions  given  to  the  juiy,  and  the  judgment  must  be  r^ 
versed,  with  costs,  and  the  cause  be  remanded,  that  new  prc^ 
ceedings  may  be  had,   not  inconsistent  wi(h  the  foregoing 
opinion. 


Patterson  v.  Garneal. 

[8  A.  K.  M*BWflT.T„  OS.] 

Shxbdv  Sbluno  Mors  thak  Nsckbart.— Where  a  ■hen£^  nadBrin  ex^ 
oatioii.  Bells  more  of  a  tract  than  will  satiafy  the  debt^  the  ule  is 
nnaathorized  and  void. 

An  Act  donb  without  AuTHOBnr  ii  clearly  diBtingnishable  from  tax  au- 
thority informally  ptmmed. 

Thb  Wobb  "  Gony£t"  passes  the  title  as  effeotually  as  a  grant  at  oommoa 
law. 

A  MoBTOAGEB  HAS  Tms  JjEQAL  EsTATB,  even  after  a  decree  of  sale,  sad  maj 
sell  it 

Appbal  from  the  circuit  court.    The  opinion  states  the  ease. 

WicHiffe^  for  the  appellants. 

Hardin,  contra. 

By  Court,  Mnxs,  J.     On  the  trial  of  this  suit  in  the  court 
below  (it  being  an  action  of  ejectment),  after  the  plaintiff  had 
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gmn  in  evidence  a  title  derived  irom  a  patent  to  Thomas  Gar- 
neal,  and  had  pzoved  that  the  defendant  resided  within  the 
bounds  of  their  title,  the  defendant  gave  in  evidenoe  an  exeeu- 
tzon  upon  a  decree  in  chancery  for  costs,  in  the  same  court,  with 
its  retain  by  the  sheriff,  of  a  sale  of  the  same  premises  by  the 
sheiiff,  and  a  sheriffs  deed  to  the  defendant,  the  execution 
being  against  the  lessors  of  the  plaintiff.  Wherenpon  the 
court,  at  the  instance  of  the  plaintiffs  counsel,  instructed  the 
jury  that  the  sheriffs  sale  and  deed  were  Toid;  and  this  forms 
the  first  question  for  the  decision  of  this  court. 

The  apparent  illegality  of  this  sale  is  that  the  execution  was 
for  the  sum  of  seventy-four  dollars  and  twenty-three  and  one 
half  cents  <Hily,  and  the  tract  of  land  sold  was  four  thousand 
acres,  for  the  sum  of  three  hundred  and  seventy  dollars.  By 
the  acts  of  assembly  subjecting  lands  to  the  payment  of  debts, 
the  sheriff  is  authorized  to  sell  no  more  than  will  pay  the  debt 
and  costs.  As  an  apology  for  doing  so,  the  sheriff  has  stated 
that  be  first  offered  the  limd  for  sale  by  asking  who  would  pay 
off  the  amount  of  the  execution  for  the  least  quantity  of  land; 
but  on  these  terms  he  obtained  no  bid.  He  then  exposed  the 
whole  tract  to  sale  to  the  highest  bidder,  and  it  was  cried  off 
to  the  defendant  at  the  sum  stated.  This  apology  does  not 
show  that  he  did  Jiis  duty  in  this  respect.  For  the  course  he 
adopted  was  not  the  proper  one.  It  was  his  duty  to  offer  the 
tract  to  the  highest  bidder,  and  after  the  price  offered  amounted 
to  the  sum  in  execution,  then  to  have  directed  the  bidders  to 
bid  so  much  less  in  land,  laid  off  at  some  place  specified  by  the 
officer,  leaving  both,  that  sold  and  that  unsold,  in  conyenient 
form.  It  is  not  easy  to  conjecture  that  he  would  not  have  suc- 
ceeded in  this  mode  of  selliug  less  of  the  land  for  the  sum  due 
in  the  execution.  This  irregularity  of  the  sheriff,  however, 
we  do  not  conceive  would  affect  the  title  of  the  purchaser,  who, 
in  this  respect,  appears  to  have  had  no  agency  over  the  matter. 
But  although  a  purchaser  ought  not  to  have  his  title  impeached 
by  irregularities  of  the  officer,  in  which  he  has  no  conceru,  jot 
we  conceive  a  purchaser  is  bound  to  look  to  the  authority  under 
which  an  officer  acts,  and  if  that  fails  in  the  officer,  the  pur- 
chaser can  acquire  no  title.  In  the  present  case,  neither  the 
statute  nor  the  execution  authorized  a  sale  of  more  than  was 
Bofficient  to  satisfy  the  execution,  and  an  attempt  to  do  so 
is  indubitably  a  void  act,  as  to  the  excess  sold  beyond  what  is 
sufficient,  and  renders  it  impossible  to  see  how  much  would 
have  been  sufficient  to  answer  the  purpose.    Of  course  the 

Am.  Dbo.  You  Xlll^li 
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vbole  Bale  was  radically  defectiTe,  and  the  ooort  below  decided 
correctly  in  determining  it  void. 

It  has,  howcTer,  been  contended,  in  argument,  that  this  doo- 
trine  would  be  a  departure  from  the  course  of  decisionB  hereto- 
fore delivered  in  this  court,  by  which  sherifiTs  sales  have  been  sup- 
ported in  fayor  of  the  title  of  the  purchaser  at  such  sales.  It  is 
true,  the  policy  of  the  law,  as  well  as  justice  to  purchasers,  require 
that  such  sales  should  not  be  impeached  for  slight  irregularities 
in  the  officer,  not  procured  to  be  done  by  the  purchaser.  But 
this  is  not  a  case  of  that  kind.  And  the  doctrine  now  advanced 
may  be  reconciled  with  the  former  decisions  of  this  court,  by 
attending  to  the  distinction  to  a  sale  without  authority,  and  one 
where  there  is  an  authority  not  strictly  pursued .  In  the  former 
case  no  title  will  pass,  while  in  the  latter  the  purchaser  will  ac- 
quire a  title,  and  the  party  injured  by  the  erroneous  acts  of  the 
officer  in  executing  his  authority  will  be  left  to  his  remedy 
against  the  officer  for  that  injury.  This  case,  we  conceive, 
comes  within  the  first  class  above  described,  and  therefore  the 
sale  cannot  be  sustained. 

In  the  declaration  of  ejectment,  demises  were  laid  severally 
in  the  names  of  several  lessors,  among  which  was  one  in  the 
name  of  William  May,  and   another  in  the  name  of  James 
Coleman.     After  the  court  had  instructed  the  jury  that   the 
plaintiff  was  entitled  to  recover,  the  sherifiTs  sale  notwithstand- 
ing, at  the  instance  of  the  plaintiff's  counsel,  the  counsel  of  the 
defendant  demanded  of  the  court  to  say  on  which  demise  the 
plaintiff  was  entitled  to  recover.     The  court  decided  that  the 
recovery  ought  to  be  had  on  the  demise   of  Coleman.     To 
this  opinion  the  defendant  excepted,   and  the  jury   found  a 
verdict  specially  on  the  demise  of  Coleman,  and  for  the  de- 
fendants on  the  other  demises.     This  decision  of  the  court 
is  now  assigned  for  error.     Whether  the  defendant  can  avail 
himself  of  tk^s  error,  if  it  be  one,  procured  on  his  own  requi- 
sition, or  whether  that  part  of  the  verdict  ought  or  ought  not 
to  be  regarded,  which  points  out  specially  on  which  demisa 
the  recovery  is  had,  when  it  is  evident  that  the  nominal  plaint- 
iff, who,  though  fictitious,  must  for  some  purposes  be  coDsid- 
ered  as  real,  be  entitled  to  recover  on  some  one  of  the  demises 
of  several  lessors  who  have  thought  proper  to  join  in  the  action, 
we  have  not  thought  it  necessaiy  now  to  decide.    For  we  con- 
cur with  the  court  below  in  the  opinion  that  the  recovery  ought 
to  had  on  the  demise  of  James  Coleman. 

Thomas  Cameal,  the  patentee,  in  his  life-time,  had  oonveyed 
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tbe  land  in  question,  by  mortgage,  to  William  May,  and  the 

eozidition  of  tiiat  mortgage  was  forfeited  by  the  non-payment 

of  the  money  it  was  intended  to  secure.     May  had  filed  his  bill 

ac;ain8t  the  administrator  and  heirs  of  Cameal  to  foreclose  the 

equity  of  redemption,  and  obtained  a  decree  of  foreclosure,  and 

the  appointment  of  commissioners   to  sell  the  estate  in  the 

Fajette  circuit  court.     While  the  decree  stood  in  this  situation, 

ihe  commissioners  not  hsTing   acted.  May  sold   the   benefit 

ihereof  to  James  Coleman,  and  executed  to  him  an  instrument 

of  writing  to  this  effect,  written  upon  a  copy  of  the  decree  of 

foreclosure,  attested  by  the  clerk,  to  wit: 

"  For  and  in  consideration  of  the  full  amount  specified  in  the 

foregoing  decree,  paid  to  me  by  James  Coleman,  in  his  indi- 

Tidual  cai>acity,  and  not  as  administrator,  I  do  hereby  transfer, 

assign,  and  conyey  to  said  James  Coleman,  in  his  own  right, 

all  my  right,  title,  claim,  and  interest  in  the  said  decree,  and 

all  my  right  and  title  in  and  to  the  mortgage  and  mortgaged 

property  therein  specified,  and  do  hereby  authorize  the  said 

James  Coleman,  in  my  name  and  for  me,  to  act  in  the  premises 

as  fully  as  I  might  or  could  do,  if  personally  present,  aud  to 

make  use  of  my  name  iu  any  legal  manner  that  may  be  deemed 

necessary  for  the  purpose  of  obtaining  the  amount  of  said 

decree.     Oiyen  under  my  hand  and  seal,  this  ninth  day  of  May. 

1812. 

"WnxiAM  Mat.    [seal.]" 

The  expressions  uited  in  this  instrument,  however  informal 
and  summary,  certainly  include  the  mortgaged  estate,  of  which 
the  tract  in  question  is  part,  and  the  words  used,  especially  the 
term,  *'  convey,"  we  conceive  is  in  meaning  and  effect  sufficient 
to  answer  the  requisites  of  a  grant  at  common  law,  and  under  our 
statute  concerning  conveyances,  and  to  carry  with  it  the  legal 
estate,  and  vest  it  in  the  grantee.  It  has  been  contended  in 
argument  that  this  estate  being  then  subject  to  the  decree  of 
the  court,  and  under  its  directions  to  be  sold,  could  not  be  the 
subject  of  sale. 

Although  this  was  the  fact,  the  legal  title  under  the  mortgage 
vested  in  May,  and  not  in  the  court  of  commissioners,  and  we 
are  not  aware  of  any  principle  of  law  which  prevented  him  from 
selling  and  conveying  at  that  penod  as  well  as  at  any  other. 

We,  therefore,  conceive  that  there  is  no  error  in  the  judg- 
ment of  the  court  below,  and  that  it  must  be  affirmed,  with 
costs. 
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Shebov  Silijmo  Mobb  LAin>  tbav  KaonaAKT.— The  dootrine  here  laid 
down  U  that  where  a  sheriff  aells  upon  ezeoation  more  land  than  ia  neceeaazy 
to  aatiafy  the  debt,  the  aale  is  absolutely  void.     Says  Marshall,  J.,  in  ActatMS 
y.  Keiaer,  7  Dana,  208:  "The  statates  sabjecting  lands  to  sale  nnder  execu- 
tion, do  not  anthorise  the  sheriff  to  sell  more  land  than  is  snfficieiit  to  satiafj 
the  execution.    This  limitation  npon  the  anthority  of  the  offioer  plainly  d^ 
dncible  from  the  objects  and  intentions  of  the  statates  oonfening  the  author- 
ity, has  been  declared  and  enforced  in  numerous  cases  by  this  court:   Potter- 
fofi  V.  Cameal,  3  A.   K.  Marsh.   618;   KnigfU  v.  Applegale,  3  Mod.  338; 
Penper  v.  ComnumweaUh,  6  Id.  30;  Davidson  v.  MeMuriry,  2  J.  J.  Marsh. 
68;  Oarttde  t.  CarUtk,  7  Id.  624;  Stover  ▼.  Bonoell,  3  Dana^  235;  Additon  ^, 
Crow,  5  Id.  277.     In  each  of  the  foregoing  cases,  a  sale  by  the  sheriff  of  more 
land  than  was  sufficient  for  the  satisfaction  of  the  judgment  and  execution 
is  declared  to  be  an  excess  of  the  authority  conferred  upon  him  by  law;  and 
hi  the  absence  of  other  sufficient  authority,  the  entire  sale  was  pronounced 
to  be  void,  because  it  oonld  not  be  so  split  up  as  to  be  good  for  a  part,  and 
void  for  the  residue:  PaUeraon  v.  Corneal;  Pepper  v.  Commonwealtk,  tupra,** 
The  doctrine  is  re-affirmed  in  the  following  cases:  Morris  v.  Bruce^  9  Dana^ 
211;  Tmocs  v.  Gearhart,  12  R  Mon.  231;  Shropshire  v.  P^Ulen^  3  Bush.  512; 
Dawson  v.  Litsey,  10  Id.  408;  see  Rorer  on  Judicial  Sales,  sees.  606  and  731; 
Freeman  on  Executions,  sees.  295-96.     But  this  rule  is  not  applied  to  eases 
where  the  excess  in  quantity  Ib  so  incoDsiderable  as  obviously  to  be  of  no 
consequence  to  either  party:   Adams  v.  Keiser,  7  Dana,  208;   Morrison  v. 
Bruce,  9  Id.  216;  Southard  v.  Pope,  9  B.  Mon.  263. 

It  is  held,  also,  that  the  rule  does  not  apply  where  the  sale  is  in  some 
measure  a  judicial,  and  not  a  miuisterial  act;  as  where  a  comnussioDer  sdls 
land  pursuant  to  a  decree  in  chancery,  he  is  regarded  merely  as  the  agent  of 
the  court,  and  if  the  court,  in  the  exercise  of  its  judicial  discretion,  confirm 
such  sale,  even  though  the  commissioner  may  have  sold  more  property  than 
was  necessary  to  satisfy  the  decree,  the  sale  is  not  void,  but  voidable:  Daw- 
son v.  Litsey,  10  Bush.  408*  In  the  case  just  cited,  a  sale  of  more  land  than 
was  necessary  to  satisfy  the  debt  had  been  made  by  a  commissioner  pursu- 
ant to  a  decree  in  chancery,  and  the  sale  had  been  confirmed.  On  a  suit  by 
the  purchaser  to  recover  the  land,  the  defense  was  that  the  sale  was  void. 
Pryor,  J. ,  delivering  the  opinion,  thus  pointed  out  the  distinction  between  sales 
of  this  sort  and  sheriff's  sales:  *' There  is  no  question  but  what  such  a  sale 
made  by  a  sheriff  would  bo  a  nullity,  and  pass  no  title  to  the  purchaser;  but 
there  is  a  well-recognized  distinction  between  a  sale  made  by  a  sheriff  under 
an  ordinary  execution,  and  a  sale  made  by  a  commissioner  and  confirmed  by 
the  court,  the  one  being  a  ministerial,  and  the  other  a  judicial  act.  In  the 
case  of  an  execution  sale,  the  sheriff  has  a  plain  ministerial  duty  to  perform 
by  selling  the  debtor's  property  for  the  debt,  interest  and  costs;  and  if  he 
exceeds  the  authority  given  him  by  the  fi.fa^,  it  is  a  usurpation  of  power, 
for  the  time  being,  at  least,  that  the  debtor  is  powerless  to  control.  The 
action  of  the  sheriff  does  not  require  the  approval  or  confirmation  of  the 
court,  and  therefore  the  wisdom  of  the  rule  declaring  such  unauthorized  acti 
on  the  part  of  officers,  or  even  ministerial  agents,  null  and  void.  The  com- 
missioner acts,  in  selling  the  property,  as  the  agent  of  a  judicial  officer,  and 
in  pursuance  of  the  mandatory  clause  of  the  judgment.  He  is  directed  to 
aooept  bids  for  the  property,  to  be  approved  or  rejected  in  the  exercise  of  a 
legal  discretion  by  the  chancellor;  and  if,  in  the  opinion  of  that  officer,  the 
commissioner  has  transcended  his  authority,  his  report  of  sale  is  rejected, 
and  if  not,  it  is  confirmed.  The  order  of  confirmation  is  a  judicial  recogni- 
tion of  the  right  of  the  commissioner  to  make  the  sale  as  reported,  and  ii 
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nicb  a  fiziAl  order  as  may  be  appealed  from  by  the  puty  agRrieTed.  The 
chancellor  alone  ie  to  judge  of  the  Tslidity  of  rach  Mlei,  and  the  trust  in  all 
such  cases  is,  did  the  court  have  jurisdiction  of  the  parties  and  the  subject- 
matter  of  the  action  when  rendering  the  judgment?  If  so,  it  determines 
the  rights  of  sll  the  parties  to  that  judgment  w  long  as  it  nmains  nav^ 
versed,'* 

The  doctrine  of  the  Kentucky  decisions  on  this  subject  ■esiiii,  therrfors^ 
to  rest  chiefly  upon  the  ground  that  sherifis'  sales  do  not  reqnire  judicial 
eonfirmation.  Hence,  it  would  appear  to  be  inapplicable  in  those  states  where 
confiimation  of  such  sales  is  required.  In  accordance  with  the  distinction 
drawn  in  Dawaon  v.  LUsey,  supra,  sherifEs*  sales  in  those  states,  being  assimi- 
lated to  commissioners*  sales,  would  be  voidable  merely  and  not  void,  where 
more  property  was  sold  than  would  suffice  for  the  satisfaction  of  the  exe* 
cation. 

As  a  matter  of  fact,  we  find  also  that  the  prevailing  doctrine  in  the  other 
states  is,  that  those  provisions  of  the  statute  requiring  the  sheriff  to  subdivide 
large  tracts  where  it  is  practicable,  and  where  such  a  course  will  bring  a  bet- 
ter price  for  the  land,  and  in  no  case  to  sell  more  than  is  necessary  to  satisfy 
the  ezecutiQn,  are  merely  directory,  and  that  non-compliance  with  them  ren* 
deis  the  sale  voidable  only  aod  not  void,  although  it  may  subject  the  sheriff 
to  the  penalties  of  the  statute:  Groffy.  Jones,  6  Wend.  522;  Tieman  v.  Wil. 
ion,  6  Johns.  Ch.  411;  Aldrich  v.  Wikox,  10  R.  I.  405;  Osgood  v.  Blaekmore, 
59  IlL  261.  But  where  the  excess  in  the  quantity  of  land  sold  is  very  gross, 
aod  where  there  are  other  suspicious  circumstances  connected  with  the  sale, 
it  will  be  held  fraudulent  and  void;  as  where  land  worth  ten  thousand  dol- 
IsiB  was  sold  to  satisfy  an  execution  for  one  hundred  dollars,  snd  was  bought 
in  by  junior  judgment-creditors:  Qroff  v.  Jones,  6  Wend.  522.  So^  where 
a  half  interest  in  four  hundred  and  forty-six  acres  was  sold  for  thirteen  dol- 
lars to  pay  a  debt  of  ten  dollars  and  twenty-five  cents:  Tieman  v.  Wilson, 
6  Johns.  Ch.  411.  And  in  Stead  v.  Course,  4  Cranch,  403,  it  was  held  that 
a  tax  Bale  of  more  land  than  was  required  to  pay  the  tax  was  fraudulent  sad 
void,  and  that  it  was  the  duty  of  the  vendee  to  prove  authority  for  such  a 
eale. 

There  are  still  more  urgent  reasons  why  distinct  and  unconnected  tracts 
Bhonldnotbe  sold  together,  and  such  a  sale  is  generally  held  voidable,  and  in 
Bome  states  absolutely  void:  Freeman  on  Executions,  sec.  296,  and  cases  there 
cited.  The  generally  prevalent  doctrine  that  such  a  ''lumping  sale  "  is  void- 
able, IB  affirmed  in  the  recent  cases  of  BeU  v.  Taylor,  14  Kan.  277;  Browne  v. 
Ferrta,  51  CaL  552;  Morris  v.  Robey,  73  HI.  462.  And  the  sale  may  be  set 
ande  even  against  a  stranger  who  has  become  the  purchaser  and  paid  the 
mcmey  for  the  property :  Browne  v.  Ferrea,  51  Cal.  552.  In  Mays  v.  Wlierry,  58 
Tenn.  (2  Baxter)  133,  it  was  held  that  a  ssle  of  distinct  unconnected  tracts  en 
natte  to  the  plaintiff  in  execution  was  absolutely  void;  and  the  court  manifested 
a  Strang  inclination  to  hold  **  lumping  sales  "  generally  void.  Prior  cases  in 
Tennessee  lean  the  same  way,  and  this  is  the  settled  doctrine,  apparently,  in 
Indiana  and  Michigan:  See  Freeman  on  Executions,  see.  296^  and  cases  thert 
dtfid. 
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Prinqle  v.  Samuel. 

[1  LRTXLLk  43.] 

BviDXzrcx  SufJUUiXNT  TO  Faxsift  an  answer  in  chaaoery  determmed  under 
the  peculiar  ciroumatanoes  of  the  case. 

BsLisr  VOB  THE  Deticixngt  in  a  sale  of  lands  will  be  granted  in  equity 
where  the  grantor  misrepresented  the  quantity  of  acres  in  the  tracts 
although  the  sale  may  have  been  in  gross,  and  not  by  the  acre. 

A  Deficibnct,  Small  in  Itsblf,  but  large  in  proportion  to  the  whole  tract, 
will  be  compensated  for,  especially  where  the  purchase  was  brought 
about  by  the  false  assertions  of  the  grantor. 

The  Maxim,  Caveat  Emptor,  will  not  be  applied  to  protect  a  fraudoleDt 
grantor. 

Pbofeb  Partt  Defendant. — ^One  to  whom  land  has  been  conveyed  toesc^w 
a  levy  under  the  exeoutions  of  the  grantor's  creditors,  and  to  enable  the 
grantor  to  convey  to  the  plaintiff  when  he  has  paid  the  purchase-money 
under  a  contract  for  the  purchase  of  the  land,  is  a  proper  party  defendant 

Bill  in  equity.     The  opinion  states  the  case. 

By  CouBT.  Pringle  bought  of  Samuel  a  small  farm  at  the 
price  of  one  thousand  dollars,  payable  in  two  installments.  The 
first  of  five  hundred  dollars,  he  paid,  and  a  part  of  the  second, 
which  was  the  sum  of  five  hundred  and  thirty  dollars,  the  thirty 
dollars  being  included  for  interest  during  the  year  next  previ- 
ous to  its  becoming  due.  Samuel  brought  suit  to  coerce  the 
payment  of  the  last  installment,  and  recovered  judgment.  To 
be  relieved  against  this  judgment.  Pringle  filed  his  bill  and 
obtained  an  injunction,  which,  on  a  final  hearing,  was  dissolved, 
and  his  bill  dismissed;  to  reverse  which  decree  he  has  prose- 
cuted this  writ  of  error  with  supersedeas. 

The  equity  set  up  is  that  Samuel,  during  the  negotiation, 
represented  the  quantity  of  land  sold  to  be  fifty  acres,  and  that 
it  was  ascertained  to  be  within  a  half  or  three  quarters  of  an 
acre  of  that  quantity,  by  an  experienced  surveyor;  and  that  be- 
lieving these  representations,  he  bought  the  land  at  the  rate  of 
twenty  dollars  per  acre;  that  he  had  since  discovered  that  it 
contained  not  much  more  than  half  that  quantity,  and  that 
Samuel  well  knew  it;  for  he  had  bought  it  for  twenty-five  acres, 
and  according  to  that  quantity  had  listed  it  for  taxation  for 
several  years  previous  to  the  sale,  and  thus  had  committed  a 
fraud  in  the  sale.  He  prays  relief  as  to  the  deficit,  and  a  con- 
firmation of  the  contract  as  to  the  residue.  The  defendant 
denies  positively  any  such  representation  about  the  quantity; 
alleges  that  he  did  not  know  or  state  what  it  was,  and  that  the 
sale  was  one  in  gross  and  not  by  the  acre.     Samuel  gave  his 
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bond  to  convey  the  land  when  the  L»t  payment  was  made. 
This  bond  does  not  express  the  quantity;  bat  binds  Samuel  to 
convey  by  cei'tain  metes  and  bounds.  The  deed  held  by  Samuel 
from  his  vendor,  in  like  manner,  is  silent  as  to  the  quantity. 
The  accurate  quantity,  ascertained  by  a  survey  in  this  suit,  is 
thirty-seven  acres  and  one  half. 

1.  Two  witnesses  were  present  at  the  sale,  and  attested  the 
writings.     Of  these,  one  is  very  positiye  that  the  quantity  was 
lepresented  to  be  fifty  acres,  and  alleges  that  his  mind  was  con- 
rinced  that  was  the  true  quantity  by  the  representations  of 
Samuel,  before  the  vnitings  were  signed,  and  his  testimony 
strongly  supports  the  bill.    The  other  speaks  more  strongly  of 
the  sale  being  in  gross,  and  not  by  the  acre;  but  his  testimony 
is  nearly,  if  not  quite,  as  strong  on  the  point  of  misrepresenta* 
tion.     He  deposes  also  that  he  was  first  told  by  Samuel  of  his 
intention  to  sell,  and  was  told  by  him  the  quantity  was  fifty 
acres;  that  he  communicated  this  information  with  the  number 
of  acres  to  the  plaintiff,  and  then  in  a  few  days  the  plaintifi 
and  himself  attended,  and  made  the  purchase;  so  that,  through 
the  instrumentality  of  the  witness,  the  plaintiff  went  with  the 
expectation  of  procuring  a  farm  of  that  quantity.     The  same 
witness  also  testified  that  he  drew  the  writings,  and  from  the 
field  notes  he  attempted,  by  the  direction  of  the  other  witness, 
he  himself  not  being  a  surveyor,  to  make  a  calculation,  which 
resulted  in  about  the  quantity  now  ascertained;  but  the  defend- 
ant alleged  that  Yoorhies,  the  surveyor,  had  made  it  within  the 
fraction  of  an  acre  of  fifty  acres,  and,  of  course,  he,  the  wit- 
ness, gave  up  his  calculation,  supposing  Yoohries  more  com- 
petent to  ascertain  the  true  quantity.     It  is  further  shown  that 
just  before  the  writings  were  signed,  the  plaintiff  expressed  a 
doubt  about  the  quantity,  and  in  reply,  the  defendant  insisted 
that  the  quantity  was  fifty,  and  told  the  plaintiff  to  measure  it 
if  he  doubted.     This  reply  carried  with  it  such  an  air  of  con- 
fidence as  was  calculated  to  remove  the  doubt  of  the  plaintiff, 
and  silence  further  inquiry,  which  was  the  effect  produced  by  it. 
It  also  shows  that  the  quantity  was  taken  into  the  estimate,  iu 
making  the  contract.     The  testimony  is,  therefore,  sufiScient  to 
OTenxde  the  answer  of  the  defendant,  when  tested  by  the  rules 
adopted  in  courts  of  equity.     It  is  also  clearly  shown  that  the 
defendant  did  buy  the  land  at  the  quantity  of  twenty-five  acres, 
and  listed  it  at  only  that  quantity  while  he  held  it.     So  that  we 
caimot  doubt  of  the  fact  that  the  defendant  estimated  the  tract 
at  twenty-five  acres  himself,  and  was  sensible  it  was  less  than 
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fifty;  and  that  he  did  represent  it  to  contain  fifty,  and  that 
representation  had  a  strong  influence  on  the  mind  of  the  plaintifE 
in  making  the  contract. 

2.  But  it  is  contended,  as  the  sale  was  in  gross,  and  not  by  the 
acre,  no  relief  for  a  deficit  ought  to  be  given,  and  that  the  quan- 
tity is  too  small  to  authorize  the  interposition  of  the  chanoellor.  It 
is  true,  that  where  the  quantity  deficient  bears  not  a  great  propor- 
tion to  the  whole  tract,  or  there  is  eYidenoe  that  the  party  selling 
has  shown  a  disposition  to  let  the  surplus  go  with  the  repated 
quantity,  or  the  buyer  to  disregard  a  deficit,  the  chancellor,  aa 
has  been  repeatedly  held  by  this  court,  will  not  interfere  in 
favor  of   either,  and  overhale   the  contract.     But  where   the 
quantity  is  equal,  as  it  is  here,  to  one  fourth  of  the  whole,  it 
cannot  be  said  to  be  too  inconsiderable  to  merit  the  interposi- 
tion of  the  chancellor;  especially  in  a  case  where  the  vendor 
knew  otherwise,  and  still  made  use  of  the  assertion  of  a  greater 
quantity  to  influence  the  contract,  and  induce  the  purchase. 
This  principle,  at  all  events,  will  apply  where  the  contract  is 
executory,  as  was  decided  by  this  court  in  the  case  of  Shelby 
and  Boberta  v.  Smith's  Heirs,  2  Marsh.  604.     In  that  case  relief 
was  given  on  account  of  evident  mistake  of  both  parties.    Here, 
we  cannot  give  the  conduct  of  the  plaintiff  so  mild  an  appella- 
tion.    To  his  vendor,  when  buying,  and  his  government  re- 
quiring public  dues,  he  represented  the  quantity  differently; 
and  Yoohries,  whose  testimony  is  in  the  cause,  has  no  xeooUeo- 
tion  of  ever  having  surveyed  the  tract,  or  fixing  the  quantity 
higher  than  twenty-five  acres. 

3.  It  is  also  contended  that  the  maxim  caveat  emptor  applies 
and  bars  relief;  that  the  plaintiff  was  as  much  bound  to  ascer- 
tain the  true  quantity  as  the  defendant,  and  that  by  admeas- 
urement  he  could  have  discovered  the  truth  of  the  fact,  and  for 
that  reason  he  is  not  entitled  to  sustain  his  bill.  We  do  not 
remember  any  case  where  the  maxim  quoted  has  been  used  by 
the  chancellor,  in  such  manner  as  to  compel  him  to  shut  his 
ears  against  false  representations,  or  to  give  latitude  to  a  vendor 
of  real  estate  to  state  facts  untruly,  wiihout  any  responsibility. 
This  maxim  will  and  ought  to  have  more  influence  in  the  sale 
of  real  estate  than  that  of  a  chattel.  The  former  from  its 
nature  is  open  to  a  less  precarious  inspection  as  to  quality,  and 
from  its  permanent  and  inanimate  character  cannot  hide  many 
defects  which  may  be  concealed  in  a  chattel.  For  instance, 
misrepresentations  of  its  fertility  and  productions,  or  even  th« 
validity  of  its  title  may  be  more  easily  detected;  but  to  osoartaia 
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its  qaantitj  requires  a  greater  skill  and  a  laiger  proportion  of 
aeienoe  than  even  in  this  age  is  acquired  by  a  majority  of  men. 
Almost  erery  rational  man  may  be  capable  of  deciding  on  the 
qoftzitiiy  of  land,  while  bnt  few  can  ascertain  its  quantity  with 
accuracy.    This  is  ascertained  by  a  snrreyor  and  a  mathematical 
instrament;  and  his  decision  determines  the  quantity  expressed 
in.  most  of  our  title  papers.    In  this  matter,  therefore,  especially 
when  title  papers,  as  in  this  case,  are  silent,  each  Tendor  ought 
to  be  bound  to  speak  truly.    Had  the  vendor  simply  stated 
thai   lie  had  bought  his  tract  for  twenty-five  acres,  and  had 
always  listed  it  at  the  same  quantity,  but  he  believed  it  now  to 
be  somewhat  more,  instead  of  the  broad  assertion  that  it  con- 
tained fiffy,  and  his  quoting  the  authority  of  a  surveyor  to  sup- 
port it,  whose  authority  he  never  had,  it  is  easy  to  perceive  that 
it  might  have  produced  a  different  result.     We  therefore  ooo- 
eeive  that  the  plaintiff  has  shown  himself  entitled  to  relief. 
This  relief  ought  to  be  fixed  in  the  same  proportion  which  the 
whole  price  bears  to  fifty  acres,  and  will  entitle  the  complainant 
to  a  perpetual  injuuction  on  two  hundred  and  fifty  dollars  of 
the  principal  and  fifteen  dollars  of  the  interest  incladed  in  the 
note,  together  with  all  the  accruing  interest  on  two  hundred 
and  sixty-five  dollars  of  the  note  since  it  became  due. 

4.  But  an  amended  bill  is  filed  suggesting  that  Samuel,  in 
fraud  of  his  contract  had  conveyed  away  the  title  to  a  certain 
David  Graham,  who  knew  of  the  plaintiff's  contract,  and  who 
paid  no  consideration,  and  Graham  is  named  as  a  defendant; 
and  a  deed,  properly  recorded,  is  produced  from  Samuel  and 
wife  to  Graham.  To  this  amended  bill  Samuel  responds  that 
he  had  conveyed  to  Graham  for  the  purpose  of  preserving  the 
title  for  the  complainant,  there  being  executions  against  himself 
which  might  have  taken  it  from  the  complainant;  that  Graham 
was  vriUing  to  convey  it  to  the  complainant,  and  had  done  so; 
and  he  exhibits  a  deed  from  Graham  to  the  complainants,  signed 
by  Graham,  but  not  acknowledged  or  proved.  The  chancellor 
ought  to  finish  this  whole  transaction  while  it  is  before  him. 
No  subpena  is  produced,  executed  on  Graham;  but  as  none  of 
the  prooess  is  copied  in  the  record,  such  process  may  exist. 
The  court  below,  therefore,  if  Graham  is  properly  before  it, 
ought  to  direct  such  conveyance  to  be  made  to  the  complainant 
as  will  secure  him  in  both  the  title  and  warranty  of  Samuel, 
after  the  parchaoo  money  is  settled.  Or,  if  Graham  is  not  be- 
fore the  court,  he  ought  to  be  first  brought  before  it  for  that 
purpose,  or  to  show  cause  to  the  contraiy. 
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The  decree  mufit  therefore  be  reversed  and  the  cause 
manded  for  new  proceedings^  not  inconsiBtent  with  this  opinion. 


A  DsnoiBxroT  in  the  Quautt  or  Land  contracted  to  be  sold,  atj  great 
as  to  defeat  the  object  of  the  parchase,  will  be  a  ground  of  reeciasioa.  or  of 
aet-off  against  the  bonds  given  for  the  consideration-money:  Prmgle  v.  fF'iUfn, 
1  Am.  Dec.  612,  and  note.     The  fraudulent  representations  of  the  grantor  ms 
to  the  quantity  of -land  in  the  tract,  wiU  entitle  the  grantee  to  relief  for  a 
subsequently  disooverod  deficiency,  although  the  number  of  acres  may  liAve 
been  qualified  by  the  words  **  more  or  less:"  NeUon  v.  JUatthews,  3  Am.  I>ec. 
620;  MeCoun  ▼.  Ddanyj  6  Id.  635.     The  compensation  for  such  defidency  is 
the  value  of  the  number  of  acres  deficient;  estimated  at  the  time  of  the  execo- 
tion  of  the  contract:  Nelson  v.  Matthews,    In  cases  of  a  sale  by  the  acre,  relief 
is  to  be  granted  for  all  deficiencies  not  reasonably  imputable  to  the  variation  of 
instruments  or  the  like;  but  in  cases  of  sale  by  the  tract,  the  purchaser  Agrees 
to  take  the  hazard  of  all  deficiencies  upon  himself:  Kelson  v.  Carrmgtan,  6 
Am.  Dec.  519,  521,  and  note.    This  is  stated  to  be  the  rule  in  Virginia,  and 
when  limited  by  the  doctrine  of  the  principal  oase,  and  the  earlier  dedaionfl 
cited  from  the  American  Decisions,  it  is  in  harmony  with  the  prevailing  opin- 
ion. 

The  effoot  of  the  words  "more  or  lees,"  in  a  deed,  is  considered  in  DtUe  ▼ 
Smi^  12  Am.  Deo.  64,  and  in  the  note  thereto. 


Jones  v.  Sevisr. 

[1  IiIITKLX.,60.] 

NoTB  TOR  Gamiko  CoKaiDSRATioK.  — One  who  sells  a  horse  to  another,  and 
takes  a  note  of  a  third  person  therefor,  can  reoover  on  the  note,  althou|^ 
the  maker  executed  it  in  consideration  of  a  gambling  debt  due  the 
vendee,  of  which  fact  the  vendor  had  notice. 

Wbit  of  error.     The  opinion  states  the  ease. 

By  OouBT.  Jones  agreed  to  sell  to  Campoell  a  horse,  for 
which  he  was  to  give  to  Jones  a  note  upon  Sevier  for  fifty  dol- 
lars; but  at  that  time,  neither  the  horse  nor  the  note  was  deliv- 
ered. Some  time  thereafter  they  met  with  Sevier,  when  in  a  con- 
versation which  ensued  upon  the  subject  of  the  contract,  Jones 
asked  Sevier  if  the  note  was  just;  to  which  the  latter  replied 
that  it  was,  and  that  he  would  pay  it;  but  Jones  having  learned 
during  the  conversation  that  the  note  was  for  money  won  at 
gaming,  refused  to  take  it.  Sevier  then  reproached  Jones  for 
doubting  his  honor,  and  Jones  being  advised  that  a  note  exe- 
cuted by  Sevier,  for  the  fifty  dollars,  payable  to  himself,  would 
be  good,  was  at  length  induced  to  take  it.  Sevier  accordingly 
executed  a  note  to  Jones,  and  Jones  thereupon  delivered  his 
horse  to  Campbell.  On  that  note  Jones  brought  suit,  and  re- 
covered a  judgment  at  law  against  Sevier,  who  filed  his  bill  with 
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injmictioii  to  stay  prooeedings,  upon  the  groand  that  the  note 
was  giren  for  the  payment  of  money  won  at  unlawful  gaming. 
The  circuit  court,  on  a  final  hearing,  decreed  that  the  injano- 
tion  should  be  perpetual;  and  from  that  decree  Jonee  has  proee- 
ented  a  writ  of  error  to  this  court. 

1.  It  is  difficult  to  perceive  the  principle  upon  which  the  de- 
cree of  the  circuit  court  can  be  sustained.  It  is  said  where  the 
winner  of  money  at  unlawful  gaming  owes  to  another  a  just 
debt  to  the  same  amount,  and  the  loser,  instead  of  giving  his 
note  or  bond  to  the  winner,  executes  it  to  his  creditor,  who  is 
ignorant  of  the  unlawful  gaming,  that  the  note  or  bond  will  be 
valid:  Bac.  Abr.,  title  Gaming,  letter  B.;  2  Mod.  279.  From 
that  case  it  would  seem  to  be  implied  that  the  validity  of  the 
note  or  bond  depended  upon  the  creditor's  ignorance  of  the 
unlawful  gaming;  but  as  the  note  or  bond  was  held  not  to  be 
within  the  statute  against  gaming,  the  case  cannot  be  consid- 
ered as  an  adjudication  that  the  note  or  bond  would  be  void, 
under  the  statute,  if  the  creditor  knew  of  the  unlawful  gaming; 
nor  are  we  aware  of  any  express  adjudication  to  that  effect. 
Such  an  adjudication  would,  we  apprehend,  be  wholly  unwar- 
ranted on  principle;  for  the  statute  contains  no  expression  that 
can  be  construed  so  as  to  turn  the  validity  of  a  note  or  bond 
thus  executed  to  a  third  person,  upon  his  ignorance  or  knowl- 
edge of  the  unlawful  gaming;  and  if  the  note  or  bond,  in  such 
a  case,  be  void  under  the  statute,  it  is  manifestly  so  whether 
the  person  to  whom  it  is  executed  had  a  knowledge  of  the  gam- 
ing or  not 

2.  But  the  truth  is  that  in  either  case,  the  note  or  bond  is  not 
within  the  statute;  for  the  gaming  debt  is  extinguished  by  the 
act  of  giving  the  note  or  bond;  and  in  strict  propriety,  the  note 
or  bond  is  executed  for  the  payment  of  the  just  debt  due  to  the 
payee  or  obligee,  and  not  for  the  payment  of  the  money  won  at 
play.  Even  at  law,  therefore,  the  note  given  by  Sevier  to  Jones, 
for  the  price  of  his  horse,  cannot,  we  think,  be  deemed  void; 
but  were  it  otherwise,  as  Jones  has  obtained  a  judgment  at  law 
for  no  more  than  in  good  conscience  he  is  fairly  entitled  to,  we 
can  perceive  no  principle  upon  which  a  court  of  equity  can 
interfere,  at  the  instance  of  Sevier,  to  deprive  Jones  of  the  benefit 
of  his  judgment.  Jones  is  not  a  parHcepa  cHminia;  and  be  is 
not  a  complainant  seeking  the  aid  of  a  court  of  equity;  but  a 
defendant  contending  de  jactura  emianda,  and  not  de  hucro  cap- 
tando,  and  he  has  been  placed,  even  in  this  attitude,  not  by  any 
fault  of  his  own,  but  by  the  wrongful  conduct  of  Sevier,  who 
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first  iinporiiulM  Jones  to  tnist  him,  and  then  insidioiiAly  at- 
tempts to  betraj  the  trust.  A  court  of  equify  oould  not  under 
such  oirouxnstances  lend  its  aid  to  Sevier,  without  becoming  tbe 
actiye  instrument  of  iniquity. 

The  decree  of  the  circuit  court  must  be  reTersed,  with  oostSy 
and  the  cause  be  remanded,  that  the  bill  may  be  dismiasecl  i^th 
costs  and  damages. 


Notes  Giyxv  ior  a  G^imro  OownrmnmTiDir  have  in  aetvonl  inrtanoes 
held  Toid  in  the  hands  of  even  a  bamtJUe  holder,  for  valne,  wiihoat  notio*»  at 
the  illegality  of  the  oonaideration  for  which  it  was  given:  Chajdn  v.  Zhxite^  57 
HL  296;  T(yum  qf  Eagle  v.  Kokn,  Si  Id.  292;  Unger  v.  Boas,  13  Pa.  St.  €01i 
ValUU  V.  Parker,  6  Wend.  615;  Pace  ▼.  MarUn,  2  Bay.  622.    AH  of  these 
decisions  have  proceeded  upon  a  oonstmction  of  the  itatotes  against  flpamiiy 
in  the  different  states,  rendering  a  bill  of  exchange  or  a  promissory  note  ^van 
for  a  gambling  consideration  absolately  void.    It  is  an  application  of   the 
general  principle,  recognised  in  many  cases  and  briefly  stated  in  Twant^  Eagie 
y.  Kohn,  as  follows:     "And  the  doctrine  is  laid  down  generally,  that  in 
those  cases  in  which  the  legislature  has  declared  that  the  illegslity  of  the 
contract  shall  make  the  seonrity,  whether  bill  or  note  yoid,  the  defendant 
may  insist  on  such  illegality,  though  the  plaintiff  took  the  bill  or  note  htma 
fide  and  gaye  a  yaluable  consideration  for  it:   Chit  on  Bills,  115,  and  cases 
cited  in  note.     But  unless  it  has  been  so  expressly  declared  by  the  l^;ialatixrey 
illegality  of  consideration  will  be  no  defense  in  an  action  at  tits  suit  of  a  bona 
fide  holder  without  notice  of  the  illegality,  unless  he  obtained  the  bill  or  note 
alter  it  became  due:  Id.  116.** 

But  although  the  party  executing  such  bill  or  note  cannot  be  bound  even 
to  a  bona  fide  holder,  the  indorser  will  be  liable  upon  his  indorsement,  which 
warrants  its  yalidity,  and  is  a  separate  and  independent  oontraot:  1  Daniel 
on  Neg.  Inst.  sec.  807.  In  subsequent  cases  in  1  littell,  Ltfon  t.  Bespase, 
133,  and  MofeU  y.  IVhUe,  324,  the  doctrine  of  the  principal  case  was  ap- 
plied, in  the  first  to  a  gambling  note  in  the  hands  of  the  payee,  and  a  jadg- 
ment  obtained  on  the  note  enjoined;  and  in  the  other,  to  the  relief  sought  in 
a  court  of  equity,  which  was  denied  by  reason  of  the  complainsat's  neglect 
to  defend  at  law. 


Thomas  v.  Thomas. 

[1  IdXXSLX.,  63.1 

Fraud  is  thb  ExsounoN  of  a  deed  is  ayailable  as  a  defense  in  ejectment; 
but  for  fraud  in  obtaining  the  deed,  a  court  of  equity  alone  oan  ^ve 
relief. 

EjEcncKNT.    The  opinion  states  the  case. 

By  CouBT.  This  was  an  action  of  ejeetment.  Both  the  lessor 
of  the  plaintiff  and  the  defendant  claim  title  under  their  father, 
Hoses  Thomas.  The  lessor  of  the  plaintiff  derives  title  in  vir- 
toe  of  a  deed  of  gift  made  to  him  1^  his  father  in  his 
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BhorUy  befoie  his  deftih;  and  the  defendftni  claims  under  the 
will  of  his  father.    The  tnkct  so  oonvejed  to  the  lessor  of  the 
plaintiflr,  and  that  demised  to  the  defendant,  interfere,  in  a  small 
part,  which  constitates  the  subject  of  controTersy  in  this  suit. 
On  the  trial,  after  the  defendant  had  read  the  will  of  his  father 
in  evidence,  he  offered  testimony  for  the  purpose  of  proving 
that  the  lessor  of  the  plaintiff  had  falsely  represented  to  the 
testator  that  he  and  his  brother,  the  defendant,  had  come  to  an 
agreement  to  exchange  a  part  of  their  lands,  and  thereby  in* 
doced  the  testator  to  execute  the  deed  to  the  lessor  of  the 
plaintiff,  so  as  to  include  a  part  of  the  tract  which  he  had  de- 
signed for  the  defendant.    To  the  admission  of  the  testimony, 
for  the  purpose  of  proving  the  fraud  in  obtaining  his  deed,  the 
lessor  of  the  plaintiff  objected;  but  the  court  overruled  the 
objection,  and  permitted  the  testimony  to  go  to  the  jury;  to 
which  the  lessor  of  the  plaintiff  excepted,  and  a  verdict  and 
judgment  having  been  rendered  against  him,  he  has  brought 
the  case  to  this  court  by  writ  of  error. 

1.  The  testimony  objected  to  by  the  lessor  of  the  plaintiff 
was,  we  think,  improperly  admitted  by  the  circuit  court.  The 
alleged  fraud  in  obtaining  the  deed  by  the  lessor  of  the  plaintiff 
from  his  father,  might,  no  doubt,  if  sufficiently  proved,  justify 
a  court  of  equity  in  giving  relief  to  the  defendant;  but  it  can 
not,  we  apprehend,  furnish  a  legitimate  ground  for  an  available 
defense  at  law. 

2.  It  is  true,  where  there  is  fraud  in  the  execution  of  a  deed, 
whereby  it  is  rendered  wholly  void,  the  fraud  may  be  taken  ad- 
vantage of  in  a  court  of  law  as  well  as  in  a  court  of  equity. 
Bat  the  alleged  fraud  in  this  case  was  only  in  the  inducement  to 
the  execution  of  the  deed,  and  affects  it  only  in  part — ^and  a 
small  part  too.     As  a  deed  cannot,  under  such  circumstances, 
be  deemed  wholly  void,  and  as  it  would  be  manifestly  absurd 
to  consider  it  void  as  to  part,  and  good  as  to  the  residue,  it  is 
clear  that  a  court  of  law  is  incompetent  to  afford  relief  that 
would  be  commensurate  with  the  demands  of  justice.     Such 
relief,  however,  a  court  of  equity  is  fully  able  to  afford,  not  by 
treating  the  deed  as  void  in  any  part,  but  by  considering  the 
lessor  of  the  plaintiff  as  a  trustee  for  the  defendant,  for  so 
Qiuch  of  the  land  as  he  had  improperly  obtained  a  title  to,  and 
oompelling  him  to  surrender  it. 

The  judgment  must,  therefore,  be  reversed  with  costs,  and 
the  cause  be  remanded  for  new  proceedings  to  be  had,  not  in- 
ooQsistent  with  the  foregoing  opinion. 
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BsxD  Void  at  Law  iob  Fraud. — Fraud  to  aToid  a  deed  in  a  ooort  of  law 
must  relate  to  its  exeeotioa,  suoh  aa  a  fraadnlent  miareadiog  or  f r&adnlently 
obtainmg  a  deed  the  grantor  did  not  intend  to  give:  Mordeeai  ▼.  Tanterthf^  1 
Ala.  100;  HoUey  v.  Tounge,  27  Id.  203;  Franshot  v.  Leaeh,  6  Cow.  506;  Hop- 
kins V.  Beard,  6  CaL  664;  Obert  v.  Hammd^  8  Harr.  73,  and  cases  cited. 
And  the  reason  that  this  is  allowed  at  law  is,  that  che  instroment  relied  npon 
as  against  the  defrauded  party  nerer  had  any  legal  existenoe  as  a  deed.     On 
this  ground,  a  deed  produced  to  make  title  in  an  action  of  ejectment,  nuty  be 
defeated  by  evidence  that  the  grantor  was  non  compos  mentis  at  the  time  of 
its  execution:  Van  Deusen  v.  Sweet,  51  N.  Y.  383;  Farley  v.  Parker,  6  Or. 
105.     In  SchuyUciU  County  v.  Copley,  67  Pa.  St  380,  under  the  plea  of  non  est 
factum  in  an  action  on  a  bond,  the  defendant  offered  evidence  to  prove  fraud 
in  obtaining  it  from  him.    And  in  holding  the  evidence  admiiwible,  Jadge 
Agnew  drew  illustrations  from  deeds  invalid  in  courts  of  law  on  account  of 
fraud,  and  in  the  course  of  his  opinion,  citing  1  Chit.  PI.,  sec.  483,  said:  "  The 
defendant  may  give  evidence  under  the  plea  non  est  factum  that  the  deed  was 
void  at  common  law  ah  initio;  or  that  it  was  obtained  by  fraud,  or  whilst  the 
party  was  drunk,  a  married  woman,  or  a  lunatic;  or  that  it  became  void  after 
it  was  made  and  before  the  commencement  of  the  action,  by  erasure,  altera- 
tion, addition/'  etc. 

Fraud  or  failure  in  the  consideration  of  a  deed  or  sealed  instrument  caxmot 
be  inquired  into  in  a  court  of  law;  fraud  in  the  execution  is  the  only  inquiry 
that  can  be  made  at  law:  Hogers  v.  Colt,  21  N.  J.  L.  (I  Zab.)  704;  Stryker  ▼. 
VanderbiU,  25  Id.  (1  Dutch.)  482;  Wood  v.  Goodrich,  9  Terg.  266.  The  con- 
sideration of  this  question  in  Stryker  v.  VanderhUt,  is  very  elaborate^  the 
court  entering  into  the  rules  of  decision  adopted  by  the  various  states. 

See  Somes  v.  Brewer,  post,  and  note. 


Smith  v.  Dudley. 

[1  LnxsLL,  06.] 

Cbakgino  Boundary  bt  Parol. — Parol  evidence  of  an  agreement  between 
the  proprietors  of  adjoining  tracts  of  land,  that  their  boundary  line 
should  thereafter  be  different  from  what  it  had  formerly  been  considered, 
is  inadmissible  in  ejectment  between  the  owners. 

Appeal.     The  opinion  states  the  case. 

Bt  Court.  This  is  an  appeal  from  a  judgment  recovered  by 
Dudley  in  an  action  of  ejectment  brought  by  him  against  Smith 
in  the  Fajette  circuit  court.  It  appears  that  a  certain  Philips, 
the  original  proprietor  of  a  military  survey,  conveyed  to  two 
different  persons,  separate  and  adjoining  parcels  or  lots  thereof. 
Dudley,  the  plaintiff  in  the  ejectment,  derived  title  under  the 
conveyance  from  Philips,  of  one  of  the  lots;  and  the  defendant, 
Smith,  claimed  title  through  Philip's  conveyance  of  the  other 
lot;  and  this  suit  grew  out  of  a  contest  between  Dudley  and 
Smith  about  the  true  position  of  the  line  dividing  the  two  lots. 
Those  lots  appear  to  have  been  surveyed  many  years  ago,  and 
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a  marked  line  di^ding  them  was  proyed  on  the  trial  to  have 
existed  upwards  of  thirty  years  before  the  trial;  and  Ambrose 
Dudley,  under  whom  the  plaintiff  (Dudley)  claims,  was  also 
proved  to  have  been  in  possession  of  the  lot  held  by  him,  claim- 
ing title  through  Philips,  to  that  marked  division  line,  and 
continued  the  ponsession  thereof  until  subsequent  to  1810.     It 
was  also  proved  that  since  1810,  Smith  inclosed  part  of  the 
land  of  which  Dudley  was  previously  possessed,  and  which  will 
fall  within  the  lot  of  Dudley,  according  to  the  division  line 
which  was  bo  proved  to  have  been  anciently  marked;  but  which 
will  not  be  in  the  lot  of  Dudley,  according  to  a  division  lino 
which  was  run  in  1810.     The  line  which  was  thus  run  in  1810, 
was  attempted  to  be  established  on  the  part  of  Smith,  by  the 
introduction  of  witnesses,  and  proving  that  it  was  run  in  ac- 
cordance to  a  parol  agreement  between  Smith  and  Ambrose 
Dudley,  that  the  line    so   run  should  form  tho  true  division 
line  between  the  lots  claimed  by  each.     The  court,  however, 
on  the  motion  of  Dudley,  excluded  the  evidence  from  the  jury, 
in  relation  to  the  parol  agreement;  and  the  only  question  raised 
in  this  court  involves  the  correctness  of  the  decision  of  the  court 
in  excluding  the  evidence. 

1.  In  responding  to  this  question,  it  should  not  be  forgotten 
that  the  tide  claimed  by  the  defendant,  Dudley,  was  vested  iu 
Ambrose  Dudley  prior  to  the  agreement  of  1810,  attempted  to 
be  proved  by  Smith.     Ambrose  Dudley  had,  before  that  tirne^ 
received  a  deed  from  a  person  holding  the  title  under  Philips, 
to  the  lot  of  land  now  claimed  by  the  plaintiff,  Dudley;  and  that 
lot  appears  to  have  been  previously  surveyed,  and  the  division 
line  between  it  and  the  lot  owned  by  Smith  plainly  marked. 
The  title  of  Ambrose  Dudley  must,  therefore,  be  admitted  to 
have  been,  in  1810,  co-extensive  with  the  marked  boundary  of 
the  lot;  and  consequently,  the  ofier  of  Smith  to  prove  an  agree- 
ment fixing  a  different  boundary  in  1810,  was  an  attempt  to 
divest  Dudley  of  the  title  to  part  of  his  land,  without  any  writ- 
ii%  to  that  effect  ever  having  been  executed  by  him,  and  in 
direct  hostility  to  the  laws  of  this  country  in  relation  to  the 
conveyance  of  lands,  and  the  making  contracts  for  the  salo 
thereof;  for  there  is  not  only  a  statute  of  this  country  declaring 
that  no  title  to  land  shall  pass  from  one  to  another,  unless 
the  conveyance  be  declared  by  writing,  sealed  and  delivered ; 
but  there  is  also  a  statute  which  prohibits  any  action  from 
bebg  maintained  upon  any  contract  for  the  sale  of  lands,  unless 
tke  contract,  or  some  memorandum  thereof,  shall  be  in  writing. 
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and  signed  bj  the  party  to  be  oharged  therewith,  or  some  oUiei 
person  bj  him  thereto  lawfully  authorized. 

3.  Whether  or  not  it  would  haye  been  competent  for  Smitii 
to  have  proved  the  true  position  of  the  division  line  first  ran, 
by  introducing  evidence  of  Dudley's  acknowledgment  in  1810, 
is  not  necessary  now  to  inquire;  for  such  was  not  the  nal»are  of 
the  evidence  offered  by  Smith;  but  it  was  attempted  by  liim  to 
prove  a  different  line,  not  by  introducing  evidence  of  X>iidley 
having  admitted  it  to  be  the  line  previously  run,  but  by  pixyfring 
that  Dudley  agreed  that  the  line  which  was  run  in  1810,  should 
thereafter  be  the  true  line  of  division;  and  evidence  of  Gmcli  an 
agreement,  we  apprehend,  was  clearly  inadmissible,  and  proi>- 
erly  excluded  by  the  court  below. 

The  judgment  must  therefore  be  a£Srmed,  with  costs. 


Upon  the  Ssttuskent  of  Bouddabibs  bt  Pabol,   the  rale  to  bo  ex- 
tracted from  the  cases  appears  to  be  as  stated  in  Turner  v.  Baker,  M  Mo. 
218;  where  the  division  line  between  two  adjoining  estates  is  indefinite  or 
unasoertained,  the  owners  may  effectually  agree  upon  the  trae  boundary,  and 
the  line  thus  ascertained  will  control  their  deeds.     In  Taylor  v,  Zepp,  14 
Mo.  482,  upon  which  the  last  cited  case  relies,  Judge  Napton,  in  deUvering 
the  opinion  of  the  court,  said:  **It  is  said  that  this  doctrine  conflicts  with  the 
statute  of  frauds,  but  it  has  not  been  so  in  any  of  the  numerous  cases  decided 
on  this  point;  where  the  terms  of  the  deed  are  ambiguous,  there  is  clearly  no 
ground  upon  which  the  statute  of  fraud  can  be  invoked,  but  even  where  a  well 
defined  boundary  is  given  in  the  deed,  we  have  seen  that  a  different  one  may 
be  established  under  circumstances  which  will  conclude  the  parties  from  con- 
testing it.     This  is  only  analogous  to  numerous  other  doctrines,  as  well  set- 
tied  as  the  construction  of  the  statute  itself.     Is  not  a  title  held  to  pass  by 
estoppel?    *    *    *    The  statute  was  made  to  prevent  fraad,  and  the  ooorts 
have  not  felt  themselves  called  upon  to  adhere  so  closely  to  its  letter  as  to 
facilitate  and  encourage  the  very  evil  it  was  framed  to  prevent.     The  truth 
is,  the  statute  does  not  apply  to  such  cases." 

That  parties  may  establish  a  disputed  boundary  line  by  parol  is  conceded 
in  New  York:  Terry  v.  Chandler,  16  N.  Y.  354;  Votbwrgh  v  ITeotor,  32  Id. 
668,  and  cases  reviewed.  In  Terry  v.  Chandler,  the  objection  that  the  stat- 
ute of  fraud  was  invaded  by  such  parol  adjustment  was  considered  and  an- 
swered; that  the  statute  remained  in  full  force,  that  the  effect  of  the  parol 
agreement  was  not  to  pass  real  estate  from  one  to  the  other,  but  simply  to 
ascertain  the  line  to  which  their  respective  deeds  extended.  Other  states 
also  permit  an  indefinite  and  uncertain  boundary  between  contigaoas  owners 
to  be  fixed  by  the  agreement  of  the  parties:  Snuth  v.  Hamilton,  20  Mich. 
433;  Kellogg  v.  Smith,  7  Cush.  375;  Sneed  v.  Otbom,  25  CaL  619;  Ha^fey  v. 
Deiweiler,  35  Pa.  St.  409;  LewaUen  v.  Overton,  9  Humph.  76;  Lindsay  v. 
Springer,  4  Barring.  647;  Gray  v.  Berry,  9  N.  H.  473;  Boyd  v.  Oravee,  4 
Wheat  613;  McNamara  v.  SeaUm,  82  HI.  498,  500,  where  the  rule  is  re- 
garded as  "  well  settled"  not  only  in  that  state  but  elsewhere,  "  that  where 
adjoining  land-owners  agree  upon  a  boundary  line,  and  enter  into  posaessios 
and  improve  the  lands  according  to  the  line  thus  agreed  upon,  the  parties 
will  be  concluded  from  afterwards  disputing  that  the  line  thus  agreed  upon  is 
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the  tme  one,  ewea,  whae  the  stfttate  of  limitatioiui  hM  not  nm:  CfrowtU  r. 
MoM^jkh  2  (Him.  419;  Bemtr  y.  CfoUmanhauten,  65  Dl.  409;  Tofet  t.  Shaw^ 
24  LL  287.  Bat  bH^  aete  fram  which  an  agreanunt  m^^t  be  infemcU 
cannot  be  regarded  as  conclaaiTe." 

For  the  New  York  caeea  upon  this  aabjeeti  aee  the  reporter'a  note  in  27 
Am.  Bep.  239.  See,  also,  2  Waah.  on  Beal  Propw,  seea.  402  and  463,  fourth 
ed.;  and  2  Smith's  Lead.  Cas.,  sea  649  e<  seg. 

Ii  all  eaaca  where  the  location  of  tiie  tme  bonndaiy  is  known  to  the  pro* 
prietoEs  of  cotenninoQS  estates,  and  they  attempt  for  mntoal  conTsnifloce  or 
other  sojfficient  reason  to  transfer  land  from  one  to  the  other  by  a  parol  agree 
ment  cJianging  the  location  of  each  boundary,  the  statute  of  frands  will  in- 
flexibly apply:  Turner  v.  Baier^  64  Mo.  218;  Terry  ▼.  Chandler^  16  N.  Y. 
354;  Voebiu^  t.  Tealor,  82  Id.  568;  J^ieholr.  LyOe,  4  Yatg.  456;  GUOirkir. 
McGee,  9Id.  465;  Tarborcughy.  Abematkif,  1  Maags,  4U. 


Webb  v.  Conn. 

[1  LiXZBLL,  Sa.] 

Equrt  will  iroT  Comfkl  a  man  to  convey  lands  of  greater  Tafaia  than  those 
he  had  contracted,  and  was  unable  to  convey  by  reason  of  his  title  thereto 


On  nr  PossBaBiOK  ov  Rial  Eot atb,  under  a  contract  for  the  purchase  thereof, 
is  accountable  to  the  actual  owner  for  the  rents  and  profits,  after  the 
extinguishment  of  the  title  in  him  under  whom  possession  waa  taken. 

AffTBAL.    The  opinion  states  the  case. 

By  GomET.     The  commissioners  appointed  for  that  purpose  in 
1809,  proceeded  to  make  partition  of  the  land  of  Charles  Webb, 
deceased,  between  his  heirs,  and  actually  assigned,  bj  metes 
and  bonndSy  to  each  of  the  heirs  a  specific  lot,  describing  the 
lot  assigned  to  the  wife  of  William  Conn,  one  of  the  heirs,  by 
number  1.     After  this  assignment  and  before  any  report  thereof 
was  made  to  the  court,  William  Conn  sold  the  lot  assigned  to 
bis  wife  to  Isaac  Webb  for  eight  dollars  per  acre,  and  on  the 
seventeenth  of  May,  1809,  executed  to  Webb  an  obligation  in 
the  penalty  of  six  hundred  and  forty  dollars  with  a  condition 
reciting,  "  that  whereas  the  above  named  William  Conn  hath 
Bold  to  the  above-named  Isaac  Webb,   forty  acres  and   one 
quarter  of  land,  as  per  Samuel  Finley's  plat,  number  1,  in  the 
division  of  Charles  Webb's  land,  beginning  at  a  buckeye,  and 
box-elder  on  the  line  of  Isaac  WebVs  land,  thence  north  sixty- 
six  east  one  hundred  and  nine  poles  to  a  stake,  a  white  ash  on 
the  patent  line,  and  with  the  same  south  twenty-four  east  fifty- 
nine  and  one  quarter  poles  to  a  white  ash,  south  sixty-six  west 
one  hundred  and  nine  poles  to  a  stake  in  the  field,  thence  north 
twenty-four  west  fifty-nine  and  one  quarter  poles  to  the  begin« 
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ning.  Now,  if  the  above  William  Conn  will  make  the  aboTe 
Isaac  Webb  a  good  and  sufficient  deed,  with  a  general  warranty, 
whenever  called  on  so  to  do,  then  the  aboye  obligation  to  be 
void,  else  to  remain  in  full  force  and  virtne,"  etc. 

Some  time  subsequent  to  the  execution  of  this  bond,  it  being 
discovered  by  the  commissioners  that  in  making  the  partition 
and  assignment  they  had  not  been  governed  by  the  true  bottnd- 
ary  of  the  land  of  Charles  Webb,  deceased,  and  had  left  out  a 
part  thereof,  they  refused  to  report  their  partition  and  aUotment 
to  court.     In  consequence  of  the  refusal,  part  of  the  commis- 
sioners first  appointed  in  conjunction  with  others  were  again 
appointed,  and  they  accordingly  divided  the  land,  and  assigned 
to  the  wife  of  William  Conn  a  different  lot  or  parcel  of  land, 
including  no  part  of  the  boundary  first  assigned  her.     After  this 
Conn  refused  to  convey  to  Isaac  Webb  either  of  the  lots,  and  in 
1819,  Webb  exhibited  bis  bill  in  equity  against  him.     The  bill 
charges  the  payment  of  the  purchase-money,  and  the  refusal  of 
Conn  to  convey  either  of  the  lots,  and  asks  a  decree  for  a  con- 
veyance of  one  or  the  other  of  the  lots  assigned  to  the  wife  of 
Conn;  or  if  that  be  deemed  not  equitable,  for  the  contract  to  be 
cancelled,  and  Conn  be  compelled  to  repay  the  purchase-money 
with  interest. 

Conn  answers  the  bill,  admitting  the  contract  and  several 
assignments  by  the  commissioners;  but  alleges  the  lot  last 
assigned  to  be  of  much  greater  value  and  containing  more 
acres  than  the  first,  and  insists  that  as  he  has  no  interest  in  the 
lot  first  assigned,  he  cannot  convey  it,  and  as  the  lot  last  a» 
signed  is  not  the  one  sold  by  him,  and  is  of  greater  value  than 
the  first,  he  ought  not  to  be  compelled  to  convey.  He  chaiges 
that,  under  the  contract  of  purchase,  Webb  received  the  ])os- 
session  of  the  lot  first  assigned,  and  has  had  the  use  and  pos- 
session thereof  for  many  years,  and  insists  that  Webb  should 
be  made  to  account  for  the  rents,  etc.  On  a  hearing,  the  cir- 
cuit court  pronounced  an  interlocutory  decree,  canceling  the 
contract,  and  directing  an  account  to  be  taken  of  the  purchase- 
money,  with  interest,  and  the  rents  and  improvements  of  the 
land,  etc.  An  account  was  accordingly  taken  by  a  commis- 
sioner appointed  by  the  interlocutory  decree,  and  there  appear- 
ing a  balance  of  but  two  hundred  and  fifteen  dollars  and  twenty 
cents  in  favor  of  Webb,  a  final  decree  was  pronounced  in  his 
favor  for  that  sum,  with  interest.  To  reverse  that  decree,  Webb 
has  brought  the  cause  before  this  court. 

1.  We  apprehend  the  circuit  court  was  correct  in  not  decree- 
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ing  a  oonTeyanoe  of  either  of  the  lots  assigned  by  the  oominis- 
sionere  to  the  wife  of  Conn.  It  would  be  perfectly  vain  and 
useless  to  decree  a  conyeyance  of  the  lot  first  assigned;  for,  as 
that  assignment,  in  consequence  of  its  not  having  been  re- 
turned to  court,  and  the  assignment  thereafter  made,  became 
inoperatiTB,  no  conveyance  which  could  be  made  by  Conn  can 
pass  to  Webb  any  possible  interest  in  the  lot  first  assigned. 

2.  And  were  it  even  conceded  that  a  case  might  be  conceived 
which  would  justify  a  decree 'compelling  Conn  to  convey  the 
lot  last  assigned,  under  a  contract  to  convey  a  different  bound- 
aiy  of  land,   we  suppose  such  a  decree  would  be  palpably 
iniquitous  in  the  present  case;  for  the  title  to  the  lot  instead  of 
being  in  Conn,  is  in  his  wife;  and  the  number  of  acres  con- 
tained in  the  lot  last  assigned  is  not  only  greater,  but  it  is  of 
greater  value  than  the  lot  which,  by  his  contract.  Conn  stipu- 
lated to  convey.    But,  whilst  we  concur  with  the  circuit  court 
in  its  refusal  to  decree  a  conveyance  of  either  lot,  we  cannot 
accord  with  that  court  in  the  decree  which  it  pronounced.    We 
admit  the  propriety  of  so  much  of  the  decree  as  directed  a 
cancelment  of  the  contract  in  relation  to  the  lot  of  ground;  but, 
we  apprehend.  Conn  ought  not  to  have  been  allowed  a  deduc- 
tion from  the  amount  received  for  the  land,  and  interest,  for 
rents  whilst  the  land  was  occupied  by  Webb.    By  Conn's  own 
showing,  the  title  of  the  lot  occupied  by  Webb  must  have  been 
in  another  of  the  heirs  of  Charles  Webb,  deceased,  after  the 
assignment  last  made  by  the  commissioners;  and  consequently, 
after  that  assignment.  Conn  can  have  had  neither  a  right  to 
the  possession,  nor  to  any  interest  in  the  rents  thereafter  accru- 
ing.   Previous  to  the  lot  being  assigned  to  another  of  the  chil- 
dren. Conn  must  be  admitted  to  have  hid  an  interest  therein; 
bat  the  interest  which  he  then  held  was  an  interest  in  coparce- 
Dary  with  the  other  children  of  Charles  Webb,  deceased,  and 
as  those  other  children  are  interested  in  the  claim  which  is  now 
asserted  by  him  for  rents  which  accrued  previous  to  the  last 
assignment  of  the  lot,  no  decree  should  be  made  in  his  favor 
for  any  of  the  rents,  without  their  being  before  the  court. 
Conn  has  not,  however,  brought  those  other  children  before 
the  court;  and  as  it  was  not,  for  the  purposes  of  Webb's  bill, 
necessary  for  him  to  do  so,  a  decree  should  have  been  rendered 
in  favor  of  Webb  for  the  amount  of  the  money  given  by  him 
for  the  lot  of  ground,  and  interest,  leaving  Conn  any  remedy 
which  he  may  have  for  rents,  in  a  suit  wherein  all  the  chil- 
^Q  may  be  made  parties. 


an  Wood  v.  Wassds.  [KeatocdEj, 

Tha-ditmn  mnitbftZttraBradifith  oosta^  the  oaoae  xemaxidecl 
to  the  ooheIs  hriow,  and  a  decree  there  entered  in  oonf  atmity  to 
this  opimoa. 


Wood  v.  Waters. 

[1  LnxiUL,  176.] 

Tbb  Pabteal  Failxtsb  ov  thb  C0NSIDBBA.T10K  of  a  note  is  noi  ATailible  ••  e 
defense  at  law,  the  relief  is  in  equity. 

Debt.    The  opinion  states  the  case. 

By  CSooBK  This  was  an  action  of  debt  farought  by  Waters  in 
the  circuit  court,  on  an  obligation  executed  to  him  by  Wood, 
for  the  pi^jTment  of  two  hundred  and  fifty  dollars.  Wood,  after 
cmving  oyer  of  the  obligation,  pleaded  that  Waters  his  action 
against  him  ought  not  to  have  and  maintain,  because  he  says 
that  the  writing  obligatory  in  the  declaration  was  ''obtained  by 
Waters^  and'  others  in  collusion  with  him,  by  fraud,  covin,  and 
minepraeentHtion;  that  is  to  say,  by  the  said  Waters  and  others 
in  collusion  with  him,  falsely  and  fraudulently  representing 
and  affirming  to  him,  the  said  Wood,  that  no  other  claim  inter* 
fered  with  ninety-one  and  three  fourths  acres  of  land,  in  the 
county  and  circuit  of  Boone,  on  the  dry  ridge,  then  held  and 
claimed  by  him,  the  said  Waters,  under  and  by  virtue  of  the 

Pepper's  claim  of acres,  except  the  claim  of  Green  Clay,  and 

which  claim  of  said  Clay  was  good  for  nothing,  having  been 
once  or  twice  thrown  out  of  court;  and  that  he,  the  said  Waters, 
affirmed  that  he  had  a  good  right  and  title  to  said  land,  under 
said  Pepper's  claim,  and  that  there  was  no  other  claim  interfer- 
ing therewith;  and  for  which  said  ninety-one  and  three  fourths 
acres  of  land,  upon  silch  false  and  fraudulent  representations, 
and  for  no  other  consideration  whatever,  the  said  Wood  executed 
the  writing  obligatory,  in  the  declaration  mentioned,  to  the  said 
Waters;  and  by  said  false  and  fraudulent  representations  in- 
duced him,  the  said  Wood,  to  take  a  conveyance  from  said 
Waters,  by  deed  of  special  warranty;  which  deed  is  here  shown 
to  the  court.  And  the  said  Wood  in  fact  saith  that  at  the  time, 
and  since,  other  superior  existing  claims  and  titles,  covering 
and  interfering  with  said  ninety-one  and  three  fourths  acres  of 
land,  to  wit,  the  claim  and  title  of  William  Jones,  of  four 
hundred  acres,  held  and  claimed  by  John  Fowler;  James  Talbot's 
five  thousand  two  hundred  and  eighteen  acres;  a  claim  of  John 
Harvey,  of  four  thousand  seven  hundred  acres;  all  which  titles 


June,  1822.]  Wood  i;.  W. 

and  daimB  were  then  existing,  and  elder  gMBlB  fluB  "ibs  mSA 
Pepper's,  etc.;  and  which  daims  the  eaid  Wood  wfBie  nveve 
known  to  eaid  Waters  at  the  time  of  the  eale  and  ooniPeTaBee  ci 
the  ninety-one  and  three  fonithB  aeraa,  and -wave  ecnceaM  bj 
said  Waters  from  him,  the  said  Wood;  and  the  miA  Wood,  in 
fact,  further  saith  that  at  the  time,  part  of  said  ninety-one  and 
three  fourths  acres  of  hind  had  been  xeco^eiad  in  an  aetian  of 
ejectment,  by  John  Fowler,  in  the  Boodb  enwiit  aonrt,  trndar 
said  Jones's  claim,  and  which  fact  was  weU  known  by  said 
Waters,  and  falsely  and  fraadnlently  concealed  by  him  from  the 
said  Wood;  aU  of  which  he,  the  said  Wood,  is  ready  to  verify," 
etc. 

To  this  plea  Waters  demurred,  and  the  demurrer  being  joined 
by  Wood,  judgment  was  rendered  by  the  court,  sustaining  the 
demurrer;  and  no  further  defense  having  been  made  by  Wood, 
judgment  was  also  rendered  by  the  court  in  fafvor  of  WataES,  for 
the  debt,  interest  and  costs;  from  that  judgment  Wood  has 
appealed. 

1.  The  demurrer  to  the  plea,  we  apprehend,  wae  eorreetly 
sustained  by  the  circuit  court.  There  is  certainly  no  pretext 
for  supporting  the  plea  on  the  gronnd  of  a  laek  or  failure  of 
consideration  of  the  obligation  upon  which  theaotion  isfounded. 
The  consideration  for  the  obligation  was  the  saile  of  ninety-one 
and  three  fourths  acres  of  land,  and  in  aoeordanee  to  that  sale, 
the  plea  alleges  a  conveyance  to  have  been  in  fact  made  to 
Woods;  and  there  is  not  even  a  suggestion  in  the  plea  of  the 
land  having  been  entirely  lost  by  the  alleged  adveme  para- 
mount claims.  It  is  true,  the  plea  alleges  fraud  in  Waters 
knowing  of  those  adverse  claims,  and  concealing  the  fact  from 
Wood;  and  it  is  contended  that  the  allegations  of  fraud  con- 
tained in  the  plea,  present  an  available  define  to  the  action  at 
kw.  But  the  fraud  alleged  is  not  in  the  execution  of  the  ob- 
hgation,  but  in  the  consideration  of  it;  and  a  court  of  equity  is 
certainly  more  competent  to  relieve  against  such  a  froud  than  a 
court  of  law.  Indeed,  the  case  as  alleged  in  the  plea,  is  a 
striking  illustration  of  the  propriety  of  compelling  the  appel- 
lant (the  defendant  in  the  court  below),  to  seek  relief  in  a  court 
of  equity,  for  it  would  be  obviously  unjust  to  permit  the  obliga- 
tion to  be  avoided,  without  at  the  same  timeTestoring  Waters 
to  the  title  which  he  conveyed  to  Wood;  and  there  is  not  only 
a  failure  in  the  plea  to  suggest  either  an  offer  or  willingness  on 
the  part  of  Wood  to  reconvey  the  title,  bat  the  powers  of  a 
court  of  law  aie  totally  inadequate  to  compel  him  to  do  so. 
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But  in  a  court  of  equity,  ample  justice  might  be  done  by  restor- 
ing the  parties  to  the  condition  each  was  in  prior  to  the  con- 
tract; and  to  that  court,  instead  of  a  court  of  law,  Wood  should 
resort  to  be  relieved  from  the  fraud  alleged  in  his  plea. 
The  judgment  must  be  afiSrmed,  with  costs  and  damages. 


See  Le  Blanc  v.  Sanglair,  pogt,  and  note,  from  which  it  appears  that  the 
defense  of  partial  failure  of  consideration  may  be  aet  up  at  law  to  def eafc  m 
reoovery  pro  tatUo, 


Allisons  v.  Noble. 

[1  LixxBLXi,  979.] 

lN¥EBiOBiTr  IN  QuALiTT  of  an  article  sold  to  that  which  it  was  represented 
to  be,  is  not  a  defense  in  assampsit  for  the  price,  if  the  article  has  been 
receiyed  and  used. 

Assumpsit.     The  opinion  states  the  case. 

By  Court.  This  was  an  action  of  assumpidt.  Three  counts 
are  laid  in  the  declaration.  The  first  count  is  upon  a  special 
agreement,  whereby  the  defendants  undertook  to  pay  a  stipu- 
lated price  proposed  for  a  certain  quantity  of  cotton,  sold  and 
delivered  to  them  by  the  plaintiffs.  The  other  two  are  general 
counts  for  goods,  wares  and  merchandise,  sold  and  delivered. 
Non-assumpsit  was  pleaded  by  the  defendants,  and  on  the  trial, 
the  jury  having  found  a  verdict  for  them,  the  plaintiff  moved 
for  a  new  trial,  on  the  grounds  that  the  verdict  was  against  law 
and  evidence;  but  the  court  overruled  the  motion,  to  which  the 
plaintiffs  excepted;  and  a  judgment  being  entered  upon  the  ver- 
dict tbey  have  appealed  to  this  court. 

The  only  question  made  by  the  assignment  of  error  is  whether 
the  circuit  court  erred  in  refusing  to  grant  a  new  trial.  The 
evidence  given  on  the  trial  very  clearly  proved  the  contract, 
substantially  as  laid  in  the  first  count  of  the  declaration;  but  it 
was,  moreover,  proved  that  the  plaintiffs  had  represented  the 
cotton  to  be  of  the  first  quality,  when,  in  fact,  it  was  of  very 
inferior  quality,  as  was  afterwards  discovered  when  it  came  to 
be  used;  and  that  the  defendants  paid  part  of  the  stipulated 
price,  as  much  as,  or  more  than,  the  cotton  was  really  worth; 
and  the  evidence,  iu  some  measure,  conduced  to  prove  that  the 
defendants  were  deceived,  in  respect  of  the  quality  of  the  cot- 
ton, and  that  the  plaintiffs  knew  its  true  quality;  but  that  the 
defendant,  nevertheless,  used  the  cotton,  except  a  few  bales. 
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were  diacorered  to  be  of  bad  quality  when  deliTered,  and 
letomed  immediately  to  the  plaintiffs. 

From  this  state  of  the  proof » it  is  perfectly  clear,  if  the  de- 
fendants conldy  in  this  action,  avail  themselves  of  a  fraud  in 
the  sale  of  the  cotton,  that  we  cannot  say  the  cironit  court  was 
incorrect  in  refusing  the  new  trial;  for,  although  the  evidence 
upon  this  point  was  not  perfectly  satisfactory,  yet  it  was  ob- 
viously of  a  character  which  would  render  it  improper  for  this 
court  to  set  aside  the  verdict,  in  opposition  to  the  opinion  of 
the  court  below.    But,  on  the  contrary,  it  is  equally  clear,  if 
the  defendants  cannot,  in  this  action,  be  permitted  to  take 
advantage  of  any  fraud  that  may  have  been  practiced  on  them 
with  respect  to  the  quality  of  the  cotton,  that  the  verdict  ought 
to  have  been  set  aside,  and  a  new  trial  awarded;  for  the  plaint- 
iffs proved  the  contract  as  laid,  and  that  a  part  of  t^e  price 
Btill  remained  due,  of  the  cotton  which  the  defendants  had  re- 
ceived and  used. 

Where  there  has  been  a  fraud  practiced  by  the  vendor,  in  the 
sale  of  a  thing,  and  the  thing  is  of  no  value,  or  has  been  re- 
tnmed,  or  offered  to  be  returned  to  the  vendor,  the  purchaser 
may  no  doubt  avail  himself  of  the  fraud,  by  way  of  defense  to 
an  action  brought  for  the  price;  but  where  the  thing,  as  in  this 
case,  is  of  some  value,  and  has  been  used  by  the  purchaser,  his 
right  to  take  advantage  of  the  fraud,  in  an  action  for  the  price, 
is  more  questionable.  In  England,  different  judges  seem  to 
have  entertained  different  opinions  on  this  point,  and  we  are 
not  aware  that  it  has  ever  been  settled  in  that  country.  The 
better  opinion,  however,  seems  to  be  that  fraud,  in  such  a  case, 
does  not  constitute  an  available  defense;  and  so  the  law  is,  in 
general,  stated  to  be  by  elementary  writers:  Peake's  Ev.  299; 
Comyn  on  Contracts,  282.  The  reason  of  the  doctrine  is  ob- 
vious. The  purchaser,  by  retaining  the  thing  purchased,  affirms 
the  contract,  and  may  unquestionably  have  a  remedy  for  the 
fraud  by  action;  and  in  such  a  case,  one  cause  of  action  cannot 
extinguish  or  be  set  off  against  another.  Besides,  on  the 
general  issue,  the  plaintiff  would  not  be  apprised  of  the  nature 
of  the  defense  intended  to  be  set  up;  and  as  a  special  ploa,  it 
would  only  show  a  partial  failure  of  the  consideration,  and 
could  not,  therefore,  be  a  bar  to  the  action. 

The  judgment  must  be  reversed,  with  costs,  and  the  cause  re- 
manded that  the  verdict  may  be  set  aside,  and  a  new  trial 
awarded  by  the  circuit  court,  upon  the  plaintiffs'  there  paying 
the  costs  of  the  former  trial. 


282  Sghooleb  v.  Abhebsi.  [^entoel^. 

That  the  defendant  in  an  action  for  the  pzice  of  aitiolea  aold  maj*  luqge  ib 
defense  a  breach  of  the  warranty  of  quality,  see  note  to  Brtufford  v.  Manlgg^ 
7  Am.  Dea  131. 

Upon  partial  faifaireof  oonaideration as  a  defense,  see  Le  Bkme r.SeamffiaMr, 
!»•<,  877. 


SOHOOLEB  V.  ASHSRST. 
[1  Lznsui,  818.] 

DmzouNif 8  Dbvauui  abtmb,  Aivibmatits  PxjLkS  pleaded,  will 

the  oonrt  to  give  jndgment  against  him  without  the  intervention  of  » 
jury. 

Vabiancx  as  to  Naiol — ^The  difference  in  pronanciation  between  Josiah  and 
Josier  is  so  slight  as  not  to  amonnt  to  a  varianoe. 

Summons  and  petition.    The  opinion  states  the  case. 

By  CoTTBT.   1.  This  is  a  sommons  and  petition.    The  petition 
was  demurred  to,  and  the  demurrer  was  oyerruled  by  the  court 
below.    The  only  objection  peroeived  to  the  petition  is,  the 
name  of  the  defendant  in  error  is  written  in  the  first  part  of  the 
petition,  '' Josiah,"  and  in  the  note  recited  in  the  petitiozi, 
*'  Josier."    It  is  contended  that  the  note  recited  does  not  ap- 
pear to  be  the  note  of  the  person  suing.    The  plaintiff  in  ermr 
pleaded  three  pleas  in  bar,  one  of  payment  and  two  of  nsoiy. 
The  defendant  replied,  traversing  these  pleas,  and  issues  were 
joined,  and  the  cause  continued.    At  a  subsequent  term,  the 
plaintiff  in  error  made  default,  and  the  court  thereupon  ren- 
dered judgment  against  him  without  inpaneling  a  jury  to  try  the 
issues.    As  the  plaintiff  in  error  held  the  affirmative  of  all  the 
issues,  and  did  not  appear  to  substantiate  them,  it  was  perfectly 
regular  to  render  judgment  by  default  against  him  without 
regarding  his  pleas:  MUner  v.  MiUer,  4  Bibb,  841. 

As  to  the  variation  in  the  names  stated  in  the  note,  and  that 
by  which  the  plaintiff  was  sued,  it  is  so  slight  as  to  be  hardly 
perceptible  to  the  ear,  and  one  is  the  vulgar  mode  of  pronounc- 
ing the  other,  so  that  a  person,  whose  orthography  was  inaccu- 
rate, and  who  was  illiterate,  might  easily  write  one  for  the 
other;  and  on  a  general  demurrer  it  ought  not  to  be  fatal:  1 
Johns.  362.  It  is,  therefore,  considered  by  the  court  that  the 
judgment  aforesaid  be  affirmed,  and  that  the  defendant  may 
proceed  to  have  the  benefit  thereof  in  the  court  below,  and 
recover  of  the  plaintiff  ten  per  cent,  damages  on  the  amount 
thereof,  which  is  ordered  to  be  certified  to  said  circuit  courL 
It  is  further  considered  by  the  court  that  the  defendant  recover 
of  the  plaintiff  bis  costs  in  this  behalf  expended. 


Jime^  1822.]  SghdoIiEB  v.  Ahhsbst.  283 

Thb  Doeuuiis  ot  Idbm  BmxAxa  htm  beeo  much  enlaxged  by  modem  de- 
dnoDB  tD  eonfinm  to  tke  growiog  role  thAtavarisnoe,  to  be  material,  mut  be 
nch  »  one  aa  baa  mialed  the  oppoaite  party  to  hia  prejndioe.    In  Trimble  ▼. 
The  SUmU,  4  Blackf.  436^  487,  an  action  of  debt  on  a  bond  declared  on  aa 
made  for  the  nae  of  Suaan  H.  while  the  bond  prodnoed  in  evidence  waa  for 
the  nae  of  Snaanna  H.,  Snllivan,  J.»  aaid:  "We  do  not  think  the  variance 
matoriftl       If  two  namea  are  taken  promiaononaly  to  be  the  aame  iu  common 
use,  thong^h  they  differ  in  aoond,  there  is  no  variance:  4  Bac  Abr.  Mianomer. 
Where  two  namea  are  derived  from  the  aame  aonrce,  or  where  one  ia  an  ab- 
fareviatioii  or  corruption  of  the  other,  but  both  are  taken  by  common  uae  to 
be  the  aame,  thongh  differing  in  sound,  the  uae  of  one  for  the  other  ia  not  a 
mianomer:    Vide  7  Am.  Com.  Law,  51."    And  a  variance  between  Steven 
and  Stevena  was  held  immaterial  in  SUveuM  v.  Stebbms,  8  Scam.  25,  the  court, 
per  Dooglaaa,  J.,  saying:  "The  law  does  not  treat  every  alight  and  trivial 
variance,  aach  aa  the  onuasion  of  a  letter,  aa  fataL     The  variance  should  be  a 
Bttbstantial  and  material  one,  such  as  would  render  the  instrument  offered  in 
evidence  a  different  and  distinct  instrument  from  the  one  deacribed  in  the 
petition,  to  authorize  the  court  to  exclude  it  from,  the  jury  on  the  ground  of 
variance.     The  rule  of  idem  sonans,  when  strictly  adhered  to,  is  considered 
too  rigid,  and  has  been  much  relaxed  in  modem  practice.*'    The  principle 
waa  approved  in  Belion  v.  Fudter,  44  HI.  32,  and  applied  to  a  variance  be- 
tween Belton  and  Beton,  which  was  held  to  be  immaterial;  as  alK>  to  the 
variance  between  Japheth  and  Japhath,  in  Morion  v.  McClure,  22  Id.  257. 
And  the  variance  was  held  immaterial  between  Woolley  and  WoUey,  in 
Power  V.  Woolley,  21  Ark.  462;  between  Peniyn  and  Pennyrine,  in  EllioU  v. 
KnoU^  14  Md.  121;  between  Heam  and  Heame,  in  Cosier  v.  Thomason,  1^ 
Ala.  717;  between  Hudson  and  Hutaon,  in  CcUo  v.  HtOwn^  7  Mo.  142;  be- 
tween Charleston  and  Charlestown,  in  Alvord  v.  MoffaU,  10  Ind.  366;  and 
between  Com  and  Conn  in  Moore  v.  Anderaon,  8  Id.  18. 

The  question  of  variance  between  names  has  frequentiy  arisen  under  stat- 
utes requiring  judgments  to  be  docketed  against  judgment-debtors  in  order 
to  create  liens  against  their  real  estate.  The  proper  spelling  of  a  name  is  not 
essential  to  a  sufficient  docketing  against  the  defendant.  All  that  the  lav 
demands  in  this  respect  is  that  the  pronunciation  of  the  name  written  by 
the  clerk  ahall  correspond  with  that  of  the  name  of  the  person  whose  realty 
is  sought  to  be  charged.  Identity  of  sound  is  a  surer  designation  of  the 
nmea  of  persons  than  identity  of  orthography:  WiUiams  v.  Ogle,  2  Strange, 
889;  AJiUbol  v.  BenedUto,  2  Taunt.  401;  Myer  v.  Fegcdy,  39  Pa  St  429; 
Petrie  v.  WoodworUi,  3  Caines,  219.  This  rule  is  so  liberally  applied  that 
though  the  name,  as  spelled  on  the  docket,  would  ordinarily  be  pronounced 
difoently  from  the  name  of  the  defendant,  yet  if,  according  to  the  prevail- 
ing usage  in  that  part  of  the  country,  the  two  namea  would  be  similarly 
^oken  by  its  inhabitanta,  the  docketing  will  create  a  lien. 

Thus  where,  in  a  portion  of  the  state  of  Pennsylvania,  "Bubb ''  was  com* 
manly  pronounced  like  Bobb,  the  entry  and  docketing  of  a  judgment  against 
"  John  Bobb,  **  waa  held  to  charge  purchasers  under  ' '  John  Bubb  "  with  notice. 
In  BTMniwiTig  tiUes,  the  searchers  must  take  notice  of  the  different  wa3r8  of 
■palling  the  aame  name.  But  if  the  si>elling  is  so  entirely  unusual  that  one 
would  not  be  expected  to  think  of  it,  then  it  would  not  impart  notice:  Myer 
▼•  Ftgaly,  39  Pa.  St.  429.  But  an  exception  to  the  rule  making  a  docketing 
pnserving  the  identity  of  sound  sufficient,  exists  when,  though  the  identity 
o{  Mnmd  is  still  respected,  the  name  is  indexed  under  the  wrong  initial. 
Thus  while  "Yoest*'  and  "  Joest"  are  pronounced  alike  in  the  Geruia.. 
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Muohee  for  jadgment  inoambranoes  agunst  "  Yoest,'*  are  not  bomul  to  esr.- 
jnlt  the  indioes  under  the  letter  **  J. "  Nor  is  the  aearcher  reqnired  to  know 
how  the  name  he  ie  ezamming  may  be  apelled  aooording  to  the  rales  appli- 
cable  to  foreign  languages;  and  to  ascertain  whether  some  entry  iix  tbe  docket 
may,  if  prononnoed  under  those  rules,  represent  the  name  of  the  owmer  of 
the  real  estate  he  is  searching.  The  docket  must  be  kept  in  our  own  Isuxjpia^: 
Hei  andLaua*9  Appeal,  40 Pa.  St.  453;  Bnchanr,  Sumner,  2  Barb.  CSi.  197. 


Long  v.  Bank  of  CTNTraANA. 

[1  LiZTEU.,  990.] 

CNDOBsnro  ▲  Note  to  thb  Pator  is  an  extinguishment  of  the  note^  and  it 
cannot  be  receiTed  by  his  indorsing  it  to  a  third  person,  but  if  soindoirBed 
for  value,  a  new  obligation  would  be  created. 

Debt.     The  opinion  states  the  case. 

By  CoiTBT.    This  was  an  action  of  debt,  brought  by  the  bank 
of  Cynthiana  against  Long  and  Robertson,  upon  a  note    for 
three  thousand  dollars,  executed  by  them  to  WUliam  Brown, 
and    made    negotiable    and   payable    at    the    bank    of    Cjn- 
thiana.     The  declaration  alleges  the  making  of  the  note  by  the 
defendants,  the  indorsement  of  it  by  Brown  to  Joel  Frazier,  the 
indorsement  by  Frazier  to  William  Moore,  the  indorsement  by 
Moore  to  the  defendants,  the  indorsement  by  them  to  the  bank, 
and  that  it  was  discounted  by  the  bank,  and  not  being  paid 
when  it  became  due,  was  regularly  protested  for  non-payment. 
All  these  allegations  are  made  in  due  form  and  apt  words. 
The  defendants  demurred  to  the  declaration,  and  pleaded:  1. 
Nil  debet;  and,  2.  That  the  note  was  not  discounted  by  the 
bank.     The  circuit  court  overruled  the  demurrer,  and  the  jury, 
on  the  trial  of  the  issues,  joined  upon  the  pleas,  found  a  verdict 
for  the  plaintiffs,  for  "  nine  hundred  dollars  and  thirty-eight 
cents  in  damages;"  for  which  that  court  rendered  judgment. 
To  that  judgment  the  defendants  prosecuted  this  writ  of  error. 

Several  questions  are  made  by  the  assignment  of  error.  The 
point  which  was  principally  relied  on  in  argument,  and  the  only 
one  we  deem  material  to  be  noticed,  arises  out  of  the  demurrer 
to  the  declaration.  It  is  contended  that  the  indorsement  of  the 
note  declared  on  to  the  defendants,  released  them  and  extin- 
guished the  debt;  and,  therefore,  it  is  inferred  that  the  plaint- 
iffs had  by  their  declaration  shown  no  cause  of  action. 

1.  As  it  regards  this  point  it  is  immaterial,  we  apprehend, 
whether  the  note  be  considered  as  an  ordinary  note  for  the  pay- 
ment of  money,  or  as  possessing  the  character  of  a  bill  of  ex- 
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change.     The  same  principleB  must  apply  to  it  in  both  cases, 
and  in  either  case  the  indorsement  of  the  note  to  the  defend- 
ants must  operate  as  an  extinguishment  of  their  obligation  to 
pay  it;  for  by  the  indorsement  to  them,  they  became  its  proprie- 
tors, and  they  could  not  be  bound  to  themselves.    Nor  could 
the  obligation  thus  extinguished,  be  resuscitated  by  the  indorse- 
ment and  delivery  of  the  note  by  them  to  the  bank;  for  in  gen- 
eral, when   an  obligation  is  once  extinguished,  it  cannot  be 
revived.        A  new  obligation  of  the  same  nature  and  extent, 
may  indeed  be  created;  but  this  could  only  be  done  in  the  same 
way  in  which  the  original  obligation  was  created.     Even  an 
indorsement  of  the  note  to  Brown,  the  original  payee,  would 
not,  we  apprehend,  have  revived  the  obligation,  which  had  be- 
come extinct  by  the  indorsement  to  the  defendants.     The  in- 
dorsement in  that  case,  might,  as  the  indorsement  to  the  bank 
in  this  case  no  doubt  did,  create  a  new  obligation  upon  the  de« 
iendants;  but  it  would  be  such  an  obligation  as  the  law  would 
imply  from  the  nature  of  the  transaction,  and  not  such  as  the 
note  upon  its  face  imports. 

2.  The  court,  therefore,  erred  in  not  sustaining  the  demurrer 
to  the  declaration,  and  for  that  cause  the  judgment  must  be 
reversed.  As,  however,  it  is  probable  that  the  indorsements 
npon  the  note,  at  the  time  it  was  negotiated  in  the  bank,  were 
in  blank,  and  the  names  of  the  defendants  placed  upon  the 
note  with  a  different  view  from  that  of  having  it  indorsed  to 
them,  the  circuit  court  ought,  we  think,  if  upon  inquiry  such 
fihould  appear  to  be  the  fact,  to  permit  the  plaintiffs,  in  case 
they  should  make  the  a;)plication  therefor,  to  strike  out  the 
indorsement  to  the  defendants,  and  amend  their  declaration 
accordingly,  upon  the  payment  of  costs. 

The  judgment  must  be  reversed  with  costs,  and  the  cause  be 
remanded  for  new  proceedings  to  be  had,  not  inconsistent  with 
the  foregoing  opinion. 


Wells  v.  HioaiNS, 

[1  lAarmii^  299.] 

EsroFPiL  BT  Conduct. — Fraadalently  representing  a  third  person  to  be  the 
owner  of  a  chattel,  will  estop  one  from  asserting  property  in  himself  as 
against  a  claimant  of  snch  chattel  under  an  ezeontion  sale  against  the 
tbird  person. 

Detinue.     The  opinion  states  the  case. 
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Bj  OoDBT.    A  constable  having  an  exeontion  <x[  fieri  fa 
in  his  hands  against  the  appellant,  leTied  it  on  faia  maze,  ax>^ 
exposed  her  to  sale,  as  directed  by  law.    On  the  day  of  sale  tlio 
appellent  attended  and  encouraged  others  to  bid;  but  he,  pre- 
tending that  the  constable  was  liable  for  the  seizure,  and  allay- 
ing that  he  intended  to  make  him  liable  by  a  completion  of  tb^ 
sale,  secretly  employed  a  third  person  to  bid  off  the  mare,  ancL 
famished  him  with  the  money  to  pay  for  her;  and  this  azrangpe- 
ment  was  made  known  to  the  third  individaal  only.     The  per- 
son employed  to  bid  off  received  the  mare  and  paid  the  mone^ 
to  the  constable  in  his  own  name,  and  led  her  off  to  his  o^m 
stable.     The  sheriff  of  the  connty  having  an  execution  agamst 
this  third  person,  immediately  levied  upon  the  same  mare,  as 
the  property  of  the  purchaser,  and  on  the  day  of  sale  the  ap- 
pellant claimed  her  as  his,  and  a  jury  was  impaneled,  who 
disagreed,  and  the  sheriff  proceeded  with  the  sale.     The  ap- 
pellant forbade  the  sale,  declared  the  mare  to  be  his,  and  that 
he  would  sue  the  purchaser;  and  yet  bid  himself  for  the  mar& 
until  she  was  cried  off  to  him  as  the  highest  bidder.    But  upon 
his  refusing  to  give  bond  and  security,  the  mare  was  again  set 
up,  and  the  appellee  became  the  highest  bidder  and  was  the 
purchaser.     To  recover  the  mare,  the  appellant  brought  this 
action  of  detinue,  and  proved  the  foregoing  facts.     On  motion 
of  the  appellee,  the  court  instructed  the  jury  as  in  case  of  a 
nonsuit,  being  of  opinion  that  the  conduct  of  appellant  was 
such  a  fraud  on  others  as  deprived  him  of  his  remedy.     The 
jury  found  a  verdict  for  the  appellee,  and  from  the  judgment 
the  plain  tiff  below  has  prosecuted  this  appeal,  and  the  propriety 
of  the  instruction  of  the  court  is  the  sole  question. 

1.  Whether  the  constable  was  liable  for  the  seizure  does  not 
appear  in  this  cause.  It  rests  on  the  appellant's  own  suggestions 
on  the  day  of  sale  that  the  constable  was  guilty  of  any  impro- 
priety.    But  if  he  had  been,  it  is  hard  to  conceive  he  could 
have  been  rendered  more  liable  by  this  cunning  artifice  of  em- 
ploying a  private  purchaser  in  behalf  of  the  appellant  himself, 
instead  of  redeeming  the  mare  from  the  execution  by  the  direct 
payment  of  the  debt  at  once.     It  must,  however,  have  been  in- 
tended to  keep  this  purchase  for  the  appellant  a  secret,  and 
thereby  palm  the  falsehood  upon  the  world  that  the  appellant 
had  totally  lost  the  mare,  and  thus  make  the  constable  wrong- 
fully liable  for  her  full  value;  or  the  scheme  was  to  vest  the 
title  of  the  property  colorably  in  the  fictitious  purchaser,  and 
thereby  secure  her  from  further  demands  against  the  appellant. 
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mtlier  of  these  podttons  oonTiots  the  appellant  of  an  intended 
fraud,  either  against  the  constable  or  against  creditors,  and 
^leetroys  the  merits  of  his  own  claim.  Property  colorablj  and 
fraudulently  transferred  is  still  liable  to  the  debts  of  the  former 
holder;  bnt  if  in  the  meantime  it  is  subjected  to  the  debts  of 
tne  transferee,  the  law  ought  to  afford  no  remedy  to  him  who 
iliiiB  placed  it  in  danger. 

The  appellant  ought  not,  in  this  case,  to  have  been  allowed 
to  recoTer  the  property  from  his  fictitious  purchaser,  to  whom, 
for  dishonest  purposes,  he  had  intrusted  it.  In  pari  ddicto 
pfftior  esi  condUo  defenderUis.  He,  therefore,  ought  not  to  re« 
cover  it  from  a  purchaser,  who  acquired  it  under  the  sanctions 
of  the  law.  Candor  and  truth  ought  to  attend  all  dealings  with 
the  officers  of  justice,  while  in  the  exercise  of  their  official  duties; 
and  he  who,  hy  intrigue,  to  injure  one  officer,  throws  his  estate 
in  danger  of  another,  ought  not  to  haye  the  aid  of  law  afforded 
him,  to  make  either  officer  responsible,  or  to  wrest  the  estate 
from  a  bona  fide  purchaser  under  him. 

Here  the  appellant  proclaimed  to  the  world  in  the  first  sale, 
that  it  was  real,  and  that  the  highest  bidder  was  the  real  pur- 
chaser, and  that  the  estate  was  forever  gone  from  him  to  the 
purchaser;  but  so  soon  as  the  sheriff  takes  him  at  his  word  and 
seizes  the  property  as  belonging  to  this  purchaser,  he  reverses 
this  attitude,  and  declares  that  the  sale  was  all  pretended,  and 
not  a  real  one,  and  that  the  estate  belongs  not  to  the  purchaser. 
Once,  when  asked  the  apology  for  this  first  deceptive  pretense, 
none  was  given,  according  to  his  own  account,  except  that  of 
ensnaring  the  first  officer  into  deeper  damages  than  if  the  whole 
truth  had  been  told.  The  law,  then,  in  refusing  its  aid,  only 
compels  the  appellant  to  keep  his  first  attitude,  and  assumes  as 
true,  what  he  proclaimed  to  be  true  on  the  first  sale. 

It  is,  therefore,  considered  by  the  court,  that  the  judgment 
aforesaid  be  affirmed;  which  is  ordered  to  be  certified  to  said 
circuit  court. 


Tux  D0CTBI5X  OF  EsTOFFXL  BT  CONDUCT,  M  «ffiimed  in  Hob  case,  hai 
been  adopted  in  many  decisions.  In  the  case  of  Stephens  v.  Baird,  9  Cow. 
274,  the  facts  necessary  to  the  understanding  of  the  point  under  consideration 
were:  Stephens  pointed  out  to  a  sheriff  having  an  execution,  a  certain  pile  of 
lamber  as  the  property  in  part  of  the  execution  defendant;  the  sheriff  levied, 
took  a  receipt  from  Stephens,  and  then  sold  the  lumber  to  Baifd,  a  bona  fide 
purchaser  for  value.  Stephens  subsequently  sold  the  lumber,  and  to  recover 
the  value  of  his  interest  Baird  brought  his  action.  The  defense  set  up  was, 
that  at  the  time  of  the  levy,  the  property  in  the  lumber,  as  represented  to 
be  in  the  judgment-debtor  was  but  an  interest  depending  on  an  executory 
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oontnct  with  StephenSy  and  that  that  contract  had  not  been  execated 
to  transfer  the  property  to  snch  debtor,  a  man  named  Benedict     In  paaBing 
apon  this  defense.  Judge  Sunderland,  speaking  for  the  court,  said:    ''Be* 
Stephens,  pointed  out  the  property  as  Benedict's  for  the  express  porpopo  of 
having  it  levied  upon,  wi^ont  giving  any  intimation  to  the  officer,  At  the 
time  of  the  levy  or  to  the  purchaser  at  the  sale,  that  the  interest  of  Benedict 
in  the  property  was  affected  by  any  condition  or  qualification  whatever.      It 
would  be  a  violation  of  good  faith  to  permit  him  now  to  set  up  any  apeciai 
agreement  between  him  and  Benedict  to  defeat  the  title  of  the  plaintiff  below 
who  was  a  bona  Jide  purchaser  at  the  constable's  sale.    Then  was  the  time 
for  the  defendant  below  to  have  given  notice  of  the  special  agreements      He 
is  precluded  then  from  saying  that  Benedict  had  not  an  interest  in   the 
property  which  could  be  sold  upon  execution,  or  that  that  interest  was  bu1>- 
sequently  forfeited  by  the  omission  to  fulfill  the  special  agreement  on  bis 
part."    The  principle  was  reiterated  in  Reynolds  v.  Lountibury,  6  Hill,  634,  in 
the  following  language :  "  If  the  plaintiff  had  told  the  constable  when  he  came 
with  the  execution,  that  the  property  belonged  in  whole,  or  in  part,  to  KZiaa 
(a  third  person),  and  the  constable  had  acted  upon  the  admission  by  taking 
this  and  omitting  to  take  other  property,  the  plaintiff  would  be  estopped  from 
afterwards  denyiuG;  the  ownership  of  Elias,  and  thus  doing  the  constable  an 
injury.     It  would  be  against  good  conscience  and  honest  dealings  and  that  is 
the  point  on  which  the  question  of  estoppel  turns."    The  same  position  was 
taken  in  Dewey  v.  Field,  4  Met.  381,  and  affirmed  in  the  subsequent  decisions 
in  Massachusetts  of  AitdenrUd  v.  BeUeley,  5  Allen,  382;  Letdrick  v.  Briffgg, 
105  Mass.  608;  Letois  v.   Webber,  116  Id.  450;  Bacon  v.  Daniels,  Id.  474. 

An  elaborate  examination  of  the  doctrine  of  equitable  estoppel  was  made 
in  Horn  v.  Cole,  51  N.  H.  287  an  action  of  trover  for  levying  on  goods  which 
the  plaintiff  had  represented  to  belong  to  a  third  person,  in  order  to  prevent 
their  being  attached  as  his  own.     The  authorities  both  in  England  and  in  this 
country  are  considered  by  Chief  Justice  Perley,  who  concludes  as  follows: 
* 'Though  I  do  not  find  the  precise  point  taken  here  for  the  plaintiff  has  been 
directly  decided  in  any  of  our  cases,  yet  the  general  current  of  decisions  upon 
the  subject  tends  to  a  liberal  application  of  the  doctrine  for  the  suppression  of 
fraud  and  dishonesty  and  the  promotion  of  justice  and  fair  dealing.     No  dis- 
position has  been  shown  iu  the  courts  of  this  state  to  treat  this  equitable 
estoppel  as  odious,  and  embarrass  its  application  by  attempts  to  confine  it 
within  the  limits  of  a  narrow,  technical  definition.     We  are  content  to  follow 
where  the  spirit  and  general  tone  of  these  decisions  lead;  and  they  lead  plain- 
ly  to  the  conclusion  that  where  a  man  makes  a  statement  disclaiming  his  title 
to  property,  iu  a  manner  and  under  circumstances  such  as  he  must  understand 
those  who  heard  the  statement  would  believe  it  to  be  true,  and  if  they  had  an 
interest  in  the  subject,  would  act  on  as  true,  and  one  using  his  own  means  of 
knowledge  with  due  diligence,  acts  on  the  statement  as  true;  the  party  who 
makes  the  statement  cannot  show  that  lus  representation  was  false  to  the  in- 
jury of  the  party  who  believed  it  to  be  true  and  acted  on  it  as  such;  that  he 
will  be  liable  for  the  natural  consequences  of  his  representation  and  cannot 
be  heard  to  say  that  the  party  actually  injured  was  not  the  one  he  meant  to 
deceive,  or  that  his  fraud  did  not  take  effect  in  the  manner  he  intended.*' 

See  further  upon  this  question  Starrs  v.  Barker,  10  Am.  Dec.  316,  and  note. 
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Scott  v.McMilles. 

[1  LXRBLL,  303.] 

To  Sn  AsiDB  A  Frauouleztt  CoywtAStcz,  the  oraditor  whose  demaiMl  iff 
imrely  legf  1,  mint  first  obtain  a  judgioent  at  lav,  and  then  lewrt  to  equity. 
Bat  thia  rale  does  not  applj  to  the  case  of  a  debtor  resident  ont  of  the 
state.  « 

Thk  Complaikakt'b  Libn  -ok  LAMsa  fraudulently  conveyed  and  which  he 
seeks  to  mibject  to  his  claim,  oommences  with  the  U$  ptndent;  and  snch 
lien  is  not  defeated  by  a  reconTeyance  to  the  debtor  and  a  sabsequent 
mortgage  by  him  of  the  lands  to  bonajlde  creditors. 

Bill  in  equity.    The  opinion  states  the  case. 

By  Ck>xiBT.     Soott  sold  to  Samuel  MoliGllen  merchandise  to 
the  amount  of  abont  eighteen  thousand  dollars,  and  received 
from  him  soTeral  obligations,  payable  at  different  periods.    At 
the  time  of  the  purchase,  McMillen  resided  in  Oynthiana,  in 
this  state,  and  afterward  removed  with  the  merchandise  to  Eas- 
kaskia.    But,  prior  to  his  departtire  from  this  state,  McMillen 
conveyed,  by  several  deeds  and  bills  of  sale,  his  lands,  slaves, 
etc.,  not  carried  with  him,  to  bis  brother,  Kennedy  McMillen; 
and  he  left  with  Lewis  Day,  one  of  his  clerks,  and  his  brother 
Kennedy,  the  collection  of  debts  due  him.    Part  of  the  sale 
money  for  the  merchandise  having  become  payable,  and  possess- 
ing no  means  of  coercing  payment  by  an  action  at  law,  Scott 
exhibited  his  bill  in  chancery  in  the  Harrison  circuit  court, 
against  Samuel  McMillen,  his  brother  Kennedy,  and  Day,  to 
set  aside  the  deeds  and  bills  of  sale  from  Samuel  to  Kennedy, 
which  are  alleged  to  have  been  fraudulently  executed  to  defeat 
the  creditors  of  Samuel  from  the  collection  of  their  just  de- 
mands, and  to  attach  in  their  hands  respectively,  the  effects 
and  moneys  appertaining  to  Samuel,  and  to  enjoin  and  restrain 
ihem  from  conveying  the  lands  or  paying  over  the  effects,  etc. , 
and  for  general  relief,  etc.    An  injunction  was  accordingly 
granted. 

Samuel  McMillen  afterwards  returned  to  this  state,  and  Scott,. 
^Ulst  his  suit  in  chancery  was  pending,  commenced  actions  at 
law  against  him  on  the  obligations.  Samuel  McMillen  an- 
swered the  bill;  and  on  his  motion,  the  court,  at  the  March 
term,  1818,  dissolved  the  in j  auction  which  had  been  grunted 
^ott.  At  the  same  term,  on  a  motion  made  by  McMillen  fc»r 
that  purpose,  the  court  made  an  order  compelling'  Scott  to 
^\eet,  either  to  proceed  at  law  or  in  chancery,  or  to  establiyh  his 
demand  against  McMillen;  but  gave  him  permission  if  he  should 


2i0  SooTT  V.  MoMiLLSN.  [Eautaokj; 

elect  to  proceed  at  law,  still  to  pursae  his  suit  in  chancery,  vc 
show  that  the  deeds  to  Kennedy  McMillan  were  fraadulent, 
ate.  Scott  accordingly  elected  to  proceed  both  in  chancery  and 
at  law  as  directed  by  the  court;  and  at  the  same  term  recov- 
ered judgments  at  law,  and  sued  out  executions  thereon,  and 
delivered  them  into  the  hands  of  the  shenJST,  but  nothing;'  was 
made  thereunder. 

The  injunction  which  had  been  dissolved  was  afterwards,  by 
an  order  of  a  judge  of  this  court  reinstated.  But  before  the 
injunction  was  reinstated,  Kennedy  McMillen  reoony^ed  to 
Samuel  all  the  estate  alleged  to  have  been  fraudulently  con- 
veyed to  him,  and  received  back  the  notes  which  he  had  given 
to  Samuel  for  the  property.  Samuel  McMillen,  at  the  same 
time  executed  to  other  creditors  deeds  of  mortgage  on  the  same 
property;  and  those  creditors  conunenced  suits  in  chancery  to 
foreclose  the  equity  of  redemption.  Scott  then  amended 
bill,  making  the  creditors  to  whom  the  mortgagee  were 
cuted  parties;  alleging  that  some  of  their  demands  were  unjnsi, 
and  insisting  that,  as  those  mortgages  were  given  whilst  his 
suit  was  pending,  the  property  should  be  subjected  to  the  pay- 
ment of  his  demand,  etc.  All  the  defendants  answered  the 
bill.  The  creditors  to  whom  the  property  was  mortgaged 
allege  that  their  demands,  which  the  mortgages  were  intended 
to  secure,  are  just,  and  existed  prior  to  the  conveyances  frosL 
Samuel  to  Kennedy  McMillen;  and  insist  that,  having  equal 
aquity  with  Scott,  they  ought  not  to  be  defeated  of  their  legftl 
advantage,  etc. 

Samuel  McMillen,  by  his  answer,  denies  that  the  conveyance 
was  made  by  him  to  Kennedy  to  defraud  his  creditors;  but 
alleges  that,  being  about  to  remove  the  merchandise  which  he 
purchased  of  Scott  without  the  state,  he  executed  the  deeds  of 
conveyance  for  the  purpose  of  preventing  a  sacrifice  of  his 
property  in  his  absence.  Kennedy  McMillen  also  denies  the 
conveyance  to  him  to  have  been  made  with  a  fraudulent  intent; 
but  alleges  that  his  brother  being  about  to  leave  the  state,  he 
made  the  purchase  and  gave  his  obligations  for  payment,  and 
admits  it  to  have  been  understood  that  if  his  brother  shoulcl 
again  return  to  the  state  to  live,  the  contract  was  to  be  can 
celed.  On  a  final  hearing  the  court  decreed  the  deeds  of  con- 
veyance from  Samuel  to  Kennedy  McMillen  to  be  fraudulent, 
and  subjected  them  to  the  payment  of  Scott's  costs;  but  also 
decreed  the  demands  for  which  the  mortgages  were  given  to 
the  other  defendants  to  be  just,  and  their  liens  created  by  the 
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mortgages  to  be  6ona  fide;  and  the  property  having  been  ex* 
liaosted  by  sales  decreed  under  those  liens,  the  bill  was  dis* 
missed  as  to  those  defendants. 

That  all  the  defendants  claiming  to  be  creditors  of  Samuel 
McMillen  were,  in  fact,  creditors  as  well  as  Scott,  when  the 
^eeds  were  execated  by  Samuel  McMillen  to  his  brother,  and 
that  those  deeds  were  made  with  intent  to  hinder  and  delay  the 
-creditors  of  Samuel  in  the  collection  of  their  just  demands, 
cannot  be  seriously  doubted.    The  fraudulent  intent  with  which 
those  deeds  were  executed  is  incontestably  established,  and  the 
-evidence  pioTcs  satisfactorily  the  demands  of  each  creditor.     It 
was,  therefore,  evidently  correct  for  the  court  below  to  pro- 
nounce those  deeds  fraudulent,  if  the  question  of  fraud  was 
properly  presented    for  determination.     OeneraUy  speaking, 
creditors  must  show  themselves  to  be  such,  by  obtaining  judg- 
ments at  law,  before  they  will  be  allowed  to  apply  to  a  court  of 
chancery  to  investigate  any  fraud  alleged  to  have  been  com- 
mitted by  their  debtor  in  alienating  his  property :  1  Yern.  398; 
3  Atk.  200;  Boberts  on  Frauds,  37,  note  p. 

The  necessity  of  thus  first  obtaining  judgments  at  law,  be- 
fore application  is  made  to  a  court  of  chancery,  does  not,  how* 
ever,  arise  from  the  want  of  jurisdiction  in  the  court  of  chancery 
to  investigate  fraud;  but  it  results  from  the  circumstance  of  the 
demand  which  constitutes  the  creditor  being  cognizable  at  law, 
and  the  necessity  of  that  demand  being  established  by  the  de- 
termination of  a  court,  acting  within  its  legitimate  sphere;  and 
whenever  the  demand  is  so  established,  the  court  of  chancexy, 
actini;  within  the  acknowledged  limits  of  its  jurisdiction,  will 
search  out  the  fraud,  and  clear  away  all  obstructions  to  the 
effectual  execution  of  the  judgment  at  law. 

1.  Notwithstanding,  however,  it  may,  in  the  general,  be 
necessary  for  the  creditor  to  establish  his  demand  nt  law,  be- 
fore he  applies  to  a  court  of  chancery,  it  cannot  be  admitted  to 
bo  indispensable  in  every  case.  Cases  may  occur,  and  the 
present  case  was  of  that  character,  when  Scott's  bill  was  filed, 
'wbere,  from  the  absence  of  the  debtor  from  the  country,  the 
creditor  would  not  be  enabled  to  establish  his  demand  at  law. 
At  common  law,  the  creditor  in  such  a  case  might  perhaps 
estiiblish  his  demand  at  law,  by  proceeding  to  outlaw  the  de- 
fendant; but  in  this  country,  after  a  return  of  '*  no  inhabitant " 
<m  the  writ,  the  suit  is  directed  to  abate,  and  after  an  abate- 
lueiit,  there  can  be  no  proceedings  to  outlawry.  Possessing, 
therefore,  no  means  of  establishing  his  demand  at  law,  it  would 
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seem  the  creditor,  ought,  without  first  commencing  an  actios 
at  law,  to  be  allowed  to  apply  to  a  court  of  equity  for  relief. 
It  is  not  unusual  for  courts  of  equity  to  uuieruiiu  jurisdiciioxi, 
and  giTe  relief  wherever  the  principles  by  which  the  ordinary 
courts  are  guided  in  their  administration  of  justice  give  rigbt, 
but  from  accident,  or  fraud,  or  defect  in  their  mode  of  proceed- 
ing, those  courts  can  afford  no  remedy,  or  cannot  give  the  most 
complete  remedy.  It  is  upon  this  principle  of  a  defect  in  the 
mode  of  proceedings  at  law,  that  the  jurisdiction  of  many 
causes  has  been  translated  from  a  court  of  law  to  a  court  of 
chancery;  and  if  such  a  defect  be  sufficient  to  transfer  a  cause, 
otherwise  cognizable  at  law,  to  a  court  of  chancery  a  fortiori^ 
it  should  be  sufficient  to  authorize  the  chancellor  to  take  cog- 
nizance of  a  case  involving  matter  properly  of  equitable  jurisdic- 
tion sooner  than  he  would  have  done,  if  no  such  defect  in  the 
proceedings  at  law  existed. 

Fraud  is  properly  cognizable  in  a  court  of  chancery,  as  well  as 
in  a  court  of  law;  and  although,  when  committed  by  debtors  in 
conveying  their  property,  to  the  prejudice  of  creditors,  the 
chancellor,  in  ordinary  cases,  may  refuse  to  inqmre  into  the 
fraud  until  the  creditor,  by  obtaining  judgment  at  law,  estab- 
lishes the  justice  of  his  demand;  yet,  when  the  debtor,  by  ab- 
senting himself  from  the  country,  renders  all  proceedings  at 
law  against  him  ineffectual,  the  chancellor,  regardless  of  his 
practice  in  ordinary  cases,  will  lay  hold  of  the  property  alleged 
to  be  fraudulently  conveyed,  examine  the  fraud,  inquire  into 
the  justice  of  the  creditor's  demand,  and  finally,  by  acting  on 
the  thing,  grant  the  appropriate  relief.  It  is  true,  according  to 
the  ancient  practice  in  chancery,  no  decree  could  be  pro- 
nounced against  a  defendant,  without  the  personal  service  of 
process;  but  we  have  in  this  country  a  statute  authorizing,  iu 
all  suits  in  chancery  against  absent  defendants,  an  order  for 
publication,  and  the  publication  when  made,  is,  for  all  purposes 
of  trial,  equivalent  to  the  personal  service  cf  process.  The  power 
conferred  by  that  statute  on  the  court,  to  cause  publication  to 
be  made,  should  be  confined  to  cases  of  equitable  cognizance; 
but  we  have  attempted  to  show  that  the  present  case  is  of  that 
character.  The  circumstance  of  the  debtor,  McMillen,  having 
returned  to  this  country  after  the  bill  was  exhibited  against 
him,  cannot  affect  the  power  of  the  court  to  decide  the  con- 
test; for  OS  the  court  regularly  obtained  possession  of  the  cause^ 
it  was  proper  to  retain  it  for  a  hearing;  and  they  finally  decided 
correctly  in  pronouncing  the  deeds  from  Samuel  McMillen  to 
his  brother  Kennedy  fraudulent. 
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Bat  it  18  to  reverse  that  part  of  the  deeree  which  dismissed 
Scott's  bill  as  to  the  other  defendants,  he  has  brought  the 
cause  to  this  court;  and  it  is  to  that  branch  of  the  decree  the 
ai^axnents  of  counsel,  on  both  sides,  were  principallj  directed. 
On  the  part  of  Scott,  it  was  contended  that  the  cause  ought  to 
be  decided  according  to  the  state  of  facts  as  they  existed  at  the 
commencement  of  his  suit;    that  the  conveyances  made  by 
Samuel  McMillen  to  the  other  defendants,  after  the  suit  was 
commenced  and  whilst  it  was  pending,   are  inoperative;  and 
that,  having  shown  the  deeds  from  Samuel  McMillen  to  his 
brother  fraudulent,  and  established  the  j.^tice  of  Scott's  de- 
mHDds,  the  property  should  be  mode  subject  to  the  satisfaction 
of  these  demands.     Whereas,  it  was  insisted  on  the  part  of  the 
other  defendants,  that,   being  also  creditors  of   Samuel  Mc- 
Millen when  the  conveyances  were  made  by  him  to  his  brother, 
thoy  have  equal  equity  with  Scott;  and  having  obtained  con- 
veyances of  the  property,  equity  ought  not  to  decree  against 
them.     It  must  be  conceded  that  when  the  debts  asserted  by 
each  party  to   this  contest  were  contracted  by  Samuel  Mc- 
Millen, neither  possessed  any  superiority  to  the  other.    Neither 
created  any  specific  lien  on  the  property  of  McMillen;  all  were 
equally  just,  and  imposed  on  McMillen  equal  obligations  for 
payment.     Between  creditors  thus  equal,  McMillen  might,  no 
doubt,  before  the  commencement  of  any  action  against  him, 
have  preferred  either,  by  making  a  bona  fide  conveyance  of  his 
property  in  satisfaction  of  his  demand.     He  might  have  done 
BO,  even  after  the  commencement  of  an  action  by  eitljer  to 
establish  his  demand.     The  right  of  a  debtor  under  such  cir- 
cumstances, to  prefer  any  of  his  creditors,  has  been  frequently 
decided  by  the  English  courts  in  expounding  their  statutes 
against  fraudulent  conveyances,  and  may,  as  a  general  princi- 
ple, be  considered  as  incontrovertibly  settled. 

2.  But  whilst  the  general  principle  is  conceded,  its  applica- 
tion must  be  confined  within  certain  limitations.  It  must  be 
confined  to  cases  where  the  suit  against  the  debtor  is  brought 
exclusively  to  establish  a  pecuniary  demand.  In  such  a  case, 
the  debtor's  property  is  not  in  litigation,  and  his  power  over  it 
remains  as  it  was  before  the  suit  was  commenced.  But  not  so 
in  a  case  like  the  present.  Here  the  complainant  claims  a  peen  u- 
iary  demand;  but  his  suit  is  brought  to  subject  to  that  demuud 
the  specific  property  which  had  been  fraudulently  conveyed  by 
his  debtor.  Here  the  complainant  was  prevented  by  the  cent  i  uct 
of  his  debtor  and  the  defects  in  the  mode  of  proceeding  at  lanf 
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from  i^ursuing  his  debtor  in  the  ootirts  of  law.  Here  the  com* 
plainant  was  compelled  to  resort  for  relief  to  a  court  poaseaeiog 
no  jurisdiction  over  the  person  of  his  debtor,  but  possessing 
competent  power  over  the  property.  Here,  the  property  giyes 
jurisdiction  to  the  court;  the  right  of  property  is  in  contest,  and 
duiing  the  pendency  of  such  a  contest,  no  transfer  of  the  prop- 
erty by  the  debtor  can  be  admitted  to  produce  any  prejudicial 
ejQTect  on  the  complainant's  demand.  In  this  case  we  sttaoh  no 
consequence  to  the  circumstance  of  an  injunction  having  been 
granted  by  the  court  to  restrain  the  defendants  from  oonyeying 
the  property.  That  injunction  was  dissolved  before  the  convey- 
ance was  made  by  Samuel  McMillen  to  the  other  defendants, 
and  the  cause  must,  as  to  those  defendants,  be  decided  as  if  no 
injunction  had  ever  been  awarded.  But  we  go  on  the  broad 
and  general  principle  that,  after  the  commencement  of  Scott's 
suit,  and  a  lis  pendens  created  as  to  the  property,  no  conveyance 
of  the  property  by  Samuel  McMillen  can  prevail.  This  principle 
was  adopted  at  an  early  period  in  the  history  of  chancery  juris- 
prudence, has  been  followed  and  acted  on  by  various  successive 
chancellors,  and  finally  is  admitted  by  all  elementary  writers  on 
the  subject  to  be  the  established  doctrine  of  the  court.  The 
correctness  of  this  principle  was  not  contested  in  argument,  but 
the  propriety  of  applying  it  to  a  case  like  the  present  was  denied. 
It  was  urged  that  there  exists  no  specific  lien  on  the  property  in 
favor  of  Scott;  and  it  was  insisted  that  there  must  be  such  a  lien 
to  bring  the  case  within  the  influence  of  the  doctrine  as  to  pur- 
chasers pendente  lite.  It  is  true,  the  principle  for  which  we 
contend  has  been  more  frequently  applied  to  the  case  of  specific 
liens;  but  it  is  equally  true  that  it  has  been  applied,  and  we 
apprehend  applied  correctly  to  cases  analogous  to  the  present. 
The  case  of  Edgell  v.  Haijioood,  3  Atk.  356,  is  strongly  in  point. 
That  was  a  case  where  a  legacy  had  been  given  to  a  debtor  after 
he  had  been  discharged  under  the  laws  of  England  concerning 
insolvent  debtors,  and  the  suit  was  brought  in  chancery,  by  a 
creditor,  to  subject  the  legacy  in  the  hands  of  the  executor  to 
the  payment  of  his  demand.  In  that  case,  after  sustaining  the 
bill.  Lord  Hardwicke  in  delivering  his  opinion,  observes,  "The 
court  does  not  proceed,  in  this  case,  on  the  ground  of  a  specific 
lien;  but  only  considers  it  a  part  of  the  property  of  the  debtor, 
which  the  creditor  cannot  come  at  without  the  aid  of  this  court. 
If,  therefore,  after  the  fieri  facias,  the  debtor  had  assigned  this 
bona  fide,  and  for  a  valuable  consideration,  and  without  notice, 
it  would  prevail  and  be  good  against  this  creditor.    But  after  a 
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bill  brought,  and  a  lis  pendens  created  as  to  this  thing,  such 
assignment  could  not  prevail/' 

That  <sa8e,  it  is  true,  was  brought  for  a  chattel  interest;  bat  the 
principle  recognized  grew  not  oat  of  any  peculiar  quality  which 
chattels  possess.  It  had  its  origin  in  more  general  reason,  and 
applies  universally  to  every  description  of  property.  It  has  its 
foundation  in  the  creation  of  tribunals  of  justice,  and  results  from 
the  necessity  which  all  are  under,  in  a  civil  community,  to  apply 
to  courts  of  competent  jurisdiction  for  the  redress  of  injuries. 
Idle  would  be  that  grant  of  jurisdiction  which  did  not  confer  on 
courts  all  power  necessary  to  effect  its  object.  In  vain  may  the 
courts  be  established  with  power  to  decide  contested  rights, 
and  useless  the  appeal  to  them,  if,  by  transferring,  the  thing 
Bought,  the  defendant  could  elude  the  justice  of  the  court. 

The  circumstance  of  the  defendants,  to  whom  the  convey- 
ances were  made,  being  creditors  of  Samuel  McMillen,  does 
not  take  the  case  out  of  the  principle  for  which  we  contend. 
The  conveyances  made  by  Samuel  McMillen  to  his  brother 
were,  no  doubt,  void  as  to  his  other  creditors,  as  well  as  to 
Scott;  but  though  void  as  to  all,  each  possessed  the  same  right 
to  pursue  his  remedy  for  redress,  that  might  have  been  pur- 
sued if  the  fraud  had  not  been  committed.     Either  creditor 
might,  therefore,  have  exhibited  his  bill  in  chancery  after  Mc- 
Millen left  the  state;  but  as  all,  except  Scott,  failed  to  do  so, 
Scott,  by  his  legal  diligence  in  pursuing  the  property,  has 
placed  it  within  the  control  of  the  court,  and  the  court  should 
pronounce  its  decree,  regardless  of  the  conveyances  made  while 
the  property  was  in  litigation.     What  should  have  been  the 
decree  if  the  defendants  had  also  appealed  to  the  court  to  ob- 
tain satisfaction  of  their  demands  against  Samuel  McMillen, 
need  not  now  be  decided;  for  they  have  not  made  that  appeal; 
but  instead  of  doing  so,  have  relied  on  procuring  conveyances, 
contnuy  to  the  settled  rules  of  equity,  and  must  abide  by  the 
consequences  of  their  own  illegal  acts. 

It  results  that  the  decree  must  be  reversed,  with  costs,  and 
the  cause  remanded  to  the  court  below,  and  after  causing  an 
acoonntto  be  taken  of  the  demands  of  Scott,  and  decree  to  be 
there  entered,  not  inconsistent  with  the  principles  of  this 
opinion. 
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Knox  v.  Thompson. 

'^  [1  LmmLL,  89D.] 

NoncB  or  ax  Advzbbb  Clahc  to  a  purchMer  will  be  ixiferrad  from  tbm 

oooapanoy  of  the  land  by  the  adyerse  claimant  at  the  tiine  the  pozcbaBe 

was  made. 
Presumptions  as  to  Advsbbb  Claocs. — It  is  piesomed  that  one  who  bujm 

land  under  cultivation  knows  whether  those  in  possession  intend  to  hoU 

under  him  or  adversely  to  him. 

Bill  in  equity.     The  opinion  states  the  case. 

By  CouBT.    Patrick  Doran,  being  the  owner  of  a  tract  of 
land  in  Mercer  county,  estimated  to  contain  six  hundred  and 
eighty-three  acres,  sold  fifty  acres  thereof  to  George  Caldwell, 
and  on  the  third  of  March,  1794,  executed  to  Caldwell  a  bond 
for  a  conveyance.     This  land  was  afterwards  sold  by  Caldwell 
to  Knox,  and  in  August,  1794,  a  surveyor  was  called,  and  in 
company  with  Doran  and    Knox,  he  laid  off  by  metes  and 
bounds,  out  of  Doran's  tract,  fifty-eight  acres  and  eleven  polea 
for  Knox,  fifty  acres  thereof  being  the  land  sold  by  Doran  to 
Caldwell,  and  the  residue  being  at  that  time  purchased  by  Knox 
from  Doran.     At  the  time  of  laying  off  the  land,  Knox  had 
part  thereof  in  cultivation,  and  has  remained  in  the  possession 
ever  since.     The  land  so  surveyed  was  afterwards,  in  June, 
1802,  conveyed  by  Doran  to  Knox;  but  prior  to  that  time,  and 
.  in  October,  1798,  Doran  executed  to  Thompson  a  deed  of  mort- 
gage, among  other  things  purporting  to  convey  for  the  pur- 
r  poses  therein  mentioned,  four  hundred  and  forty-six  and  three 
^fourths  acres  of  land,  the  residue  of  the  tract  whereon  Doran 
then  lived,  after  conveying  to  James  Harlan  the  twenty  acres 
alread}'  sold,  with  its  appurtenances;  and  in  April,  1800,  Doran 
executed  an  absolute  and  unconditional  deed  of  bargain  and 
sale,  purporting  to  convey  to  Thompson  '*  a  certain  tract  or 
parcel  of  land,  lying  and  being  in  Mercer  county,  on  both  sides 
of  Salt  river,  containing,    by  estimation,  four   hundred  and 
;(forty-six  and  three  fourths  acres  (be  the  same  more  or  less)," 
beiug  the  tract  on  which  Doran  then  lived  (Doran  then  living 
'Where  he  did  when  the  deed  of  mortgage  was  executed,  in 
•1798),  and  bounded  by  the  lands  of  James  Harlan,  Joshua  Fry, 
James  Clark,  and  others." 

Thompson,  under  these  deeds,  asserting  claim  to  the  land 
contained  in  the  deed  from  Doran  to  Knox,  in  1815,  brought  an 
ejectment  against  Knox  in  the  Mercer  circuit  court;  and  by  an 
agreement  between  Thompson  and  Knox,  made  of  record,  judg- 
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ment  was  rendered  for  the  land  in  favor  of  Thompson,  reeerr* 
tng  however,  to  Knox  the  privilege  of  availing  himself  of  any 
matter  in  equity  which  could  have  been  sufficiently  urged  as  a 
defense  at  law.    Knox  then  exhibited  his  bill  in  equity,  with  an 
injunction  against  the  judgment  at  law.    He  sets  forth  Cald- 
well's purchase  and  bond  on  Doran;  chaises  his  purchase  from 
Doran  of  the  additional  eight  acres  and  eleven  poles,  included 
in  the  survey  made  for  him  in  1794;  alleges  and  sets  forth  the 
bond  of  I>oran  to  Caldwell;  the  assignment  of  Caldwell  thereon 
to  bizn  and  the  execution  of  the  deed  of  conveyauce  by  Doran 
to  him   in  1802,  for  the  land  contained  in  the  survey.     He 
ehai^^s  that  he  has  had  in  cultivation  and  possession  the  land 
surveyed  to  him,  ever  since  the  survey  was  made;  contraverts 
Thompson's  right,  by  denying  that  either  the  deed  of  mortgage 
or  the  deed  of  conveyance  subsequently  executed  to  him  by 
Doran,  includes  the  land  in  contest;  but  if  it  does,  he  alleges 
that  Thompson  knew  of  his  claim  before  he  received  either 
deed,  and  asks  a  decree  compelling  Thompson  to  surrender  his 
title,  aod  for  general  relief,  etc. 

Thompson  admits  nothing  favorable  to  the  relief  sought  by 
Knox,  and  puts  him  upon  the  proof  of  the  allegations  contained 
in  his  bill,  etc.  On  a  final  hearing,  the  court  below  pronounced 
a  decree  dissolving  the  injunction  obtained  against  the  judg- 
ment at  law,  and  dismissing  the  bill  with  costs.  To  reverse 
that  decree,  Knox  has  prosecuted  this  writ  of  error  with  guper^ 
sedeas.  We  apprehend  the  decree  of  the  court  below  cannot  be 
sustained  according  to  any  view  which  the  circumstances  dis- 
played in  the  record,  will  justify  being  taken  of  the  cause. 
Even  were  it  conceded  that  the  land  in  contest  is  comprehended 
in  the  deeds  from  Doran  to  Thompson,  we  should  have  no  dif- 
ficulty in  maintaining  the  right  of  Knox  to  relief.  As  those 
deeds  were  given  prior  to  that  which  was  given  to  Knox,  the 
legal  title  to  the  land  would  then  be  admitted  to  be  in  Thomp- 
son; and  before  Knox  could  obtain  a  decree  against  Thompson 
for  the  title  it  would  be  incumbent  on  him,  not  only  to  show  an 
equity  in  the  land  prior  to  the  execution  of  those  deeds  of 
Thompson,  but  he  should  also  show  that  Thompson  knew  of 
that  equity  before  he  obtained  the  title. 

1.  But  the  evidence  leaves  no  doubt  of  the  priority  of  Knox's 
equity,  and  the  knowledge  of  Thompson  of  that  equity,  before 
he  obtained  either  deed,  is  strongly  to  be  inferred  from  the  cir- 
cumstances of  the  cose.  The  bond  from  Doran  to  Caldwell 
bears  date  in  1794,  and  in  the  same  year,  the  balance  of  the 
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land  in  contest  is  not  only  proved  to  have  been  purchased  froi 
Doran  by  Knox,  but  that  which  Knox  then  purchased,  togetli^ 
with  that  which  Caldwell  had  previously  received  Doran's  boii.d 
for,  was  in  the  presence  of  Doran  and  Knox  circumscribed  Jyy 
lines  and  comers  in  pursuance  of  a  survey  then  made.     Thoa& 
circumstances  all  occurred  several  years  prior  to  the  date   of 
either  deed  to  Thompson;  and  it  is  proved  that  when  the  firsts 
deed  was  made  to  Thompson,  and  for  some  time  previoTis. 
thereto,  Knox  had  part  of  the  land  in  actual  cultivation  and. 
possession,  and  has  continued  that  possession  and  cultivatiozi 
ever  since.     Those  facts  demonstrate  beyond  controversy,  tlie 
priority  of  Knox's  equity;  and  were  there  no  other  evidence  of 
notice,  the  mere  circumstance  of  Knox  being  possessed  of  and 
cultivating  the  land,  would  be  sufficient  to  justify  the  inference 
of  Thompson  knowing  of  his  claim  before  the  date  of  his  deed;, 
for  it  is  not  to  be  presumed  that  when  about  to  purchase, 
Thompson  failed  to  ascertain  whether  or  not  the  land  was  under 
cultivation,  and  after  finding  Knox  in  the  possession,  he  would 
naturally  be  induced  from  the  connection  that  exists  between 
the  title  and  possession  of  land,  to  inquire  for  Knox's  claim. 
If,  however,  after  knowing,  as  he  must  be  presumed  to  know, 
that  Knox  had  the  possession  and  cultivation  of  the  land, 
Thompson  failed  to  inquire  for  his  title,  he  ought  to  be  sub- 
ject to  all  the  consequences  of  a  purchaser  with  notice;  for  the 
fact  of  the  land  being  in  the  cultivation  of  Knox,  was  sufficient 
to  put  Thompson  on  the  search  for  his  claim;  and  any  circum- 
stance that  puts  another  on  the  search  is  sufficient  to  convict 
him  of  notice.     There  ore,  however,   other  circumstances  in 
this  case  conducing  to  fortify  the  presumption  of  notice  to 
Thomson.   It  is  in  proof  that  shortly  after  the  date  of  his  deeds, 
Thompson  knew  of  Knox's  claim,  and  with  that  knowlege  he 
shortly  thereafter  sold  and  conveyed  the  tract  purchased  from 
Doran,  and  in  his  deed  of  conveyance  called  for  the  boundary 
of  the  land  which  had  been  surveyed  by  Doran  to  Knox,  with- 
out either  then,  or  for  many  subsequent  years,  asserting  or  pre- 
tending to  assert  any  claim  to  the  land  held  by  Knox.     Why, 
instead  of  asserting  his  claim  recently  after  obtaining  the  deeds, 
T.ompson  laid  by  until  the  lapse  of  nearly  twenty  years,  it  is 
difficult  to   conjecture,  unless  it  was  from  conviction  of   his 
either  having  no  title  to  the  land,  or  if  he  had  a  title,  a  knowl- 
edge of  evidence  which  might  have  then  compelled  him  to  sur- 
render, and  a  hope  that  by  the  lapse  of  time  a  different  result 
might  be  produced 
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2.    Bat  we  cannot  admit  that  the  deeds  from  Doran  to 
Thompson  comprehend  the  land  in  contest.     Neither  of  those 
deeds   contains  anything  like  a  precise  specification  of  the 
bonndary  of  the  land  intended  to  be  conyeyed  to  Thompson, 
and  eacli  contains  evident  indications  of  an  intention  not  to 
conyey  the  land  in  contest.     It  was  the  residue  of  the  tract  on 
which  I>oran  then  lived  that  the  first  deed  purports  to  convey; 
bat  yvhat  constituted  that  residue  is  not  defined,  either  by 
pointiD^  out  the  boundaries  or  by  naming  any  of  those  parts 
which  h.ad  been  disposed  of  by  Doran,  except  twenty  acres  to 
James   Harlan,  but  it  is  obvious  from  the  quantity  of  acres 
mentioned  in  the  deed,  when  compared  with  that  which  had 
been  previously  conveyed  by  Briscoe  to  Doran,  that  the  twenty 
acres  to  Harlan  was  not  the  entire  quantity  intended  to  be  ex- 
claded  from  the  conveyance  to  Thompson.     Under  the  convey- 
ance from  Briscoe,  Doran  obtained  a  title  to  six  hundred  and 
eighty-three  acres,  and  his  deed  to  Thompson  purports  to  con- 
yey  four  hundred  and  forty-six  and  three  ^fourths  acres.     It  is 
most  probable,  by  the  residue  of  the  tract  mentioned  in  the 
deed  to  Thompson,  was  meant  the  residue  contained  in  Doran's 
deed  from  Briscoe,  after  excluding  such  land  as  had  been  previ- 
ously sold  and  laid  off  by  actual  survey  to  others,  and  such 
appears  to  haye  been  the  practical  exposition  put  upon  the 
deed  both  by  Doran  and  Thompson  for  many  years  after  its 
date;  for,  as  we  have  already  remarked,  Thompson  recently, 
after  the  latter  deed  was  made  to  him  by  Doran,  without  pre- 
tending any  claim  to  the  land  which  had  been  previously  sur- 
veyed to  Knox,  executed  a  deed  calling  for  Enox's  line,  to  a 
certain  Harrison,  and  Doran,  not  long  subsequent  to  the  time 
of  making  the  deed  to  Thompson,  consummated  the  title  of 
Knox  b}'  executing  a  deed  to  him;  and  what  is  remarkable  in 
the  deed  from  Thompson  to  Harrison,  he  describes  the  land 
which  he  was  about  conveying  as  being  the  tract  on  which 
Patrick  Doran  lately  lived. 

But  if  this  construction  of  the  deed  prevails,  it  may  be  asked 
why  the  twenty  acres  of  James  Harlan  was  expressly  men- 
tioned in  the  deed?  We  answer  that  there  is  nothing  in  the 
cause  to  show  that  Harlan's  twenty  acres  had  been  actually 
surveyed;  and  not  having  been  surveyed,  it  was  supposed  by 
the  parties  that  it  might,  without  being  especially  excluded, 
pass  by  the  deed  to  Thompson.  If  then  we  are  correct  in  sup- 
posing that  the  first  deed  does  not  include  the  land  claimed  by 
Knox,  the  latter  deed  cannot  be  admitted  to  do  so.    The  latter 
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^eed  is  not  precisely  in  the  same  language  of  the  first;  ha^  it 
purports  to  be  an  absolute  conveyance  for  the  same  quantity 
of  acres  which  had  been  by  the  first  conveyed  conditionally; 
and  although  it  calls  specially  to  join  the  lands  of  certain  per- 
sons named,  it  contains  the  general  expression  to  adjoin  others; 
and  in  the  language  of  the  deed  from  Thompson  to  Harrison  it 
purports  to  convey  the  tract  on  which  Doran  then  lived;  a  tract 
which,  according  to  Thompson's  own  understanding  and  ex- 
position, did  not  comprehend  the  claim  of  Knox. 

The  decree  must  be  reversed  and  the  cause  remanded,  for  a 
decree  to  be  entered,  in  conformity  with  the  principles  of  this 
opinion. 

Possession  under  Unrecorded  Deed. — "It  is  said  in  Fairy.  SUvenol,  29 
Cal.  490,  in  entire  harmony  with  the  current  of  authority,  that  the  open. 
notorious  and  exclusive  possession  of  a  purchaser  holding  under  an  unre- 
corded deed  is  sufficient  to  put  a  subsequent  purchaser  upon  inquiry  as  to  the 
title  of  the  person  in  possession,  and  that  notice  of  the  unreoorded  deed  should 
be  found  from  such  possession,  unless  it  appears  that  the  inquiry  has  been 
diligently  prosecuted,  but  without  success.  The  doctrine  of  constructzFe 
notice  implied  from  possession  springs  from  the  apparent,  not  the  true,  rela- 
tion that  the  person  in  possession  bears  to  the  title.  It  proceeds  upon  the 
appearances  and  the  presumptions  arising  therefrom.  The  person  in  poaaes- 
«ion  is  presumed  to  be  rightfully  so,  and  the  subsequent  purchaser  finding  a 
l)cr8ou  in  the  apparent  possession,  is  charged  by  the  law  of  inquiring  by  what 
right  or  title  he  holds.  The  ground  upon  which  the  holder  of  the  unrecorded 
•conveyance  is  permitted  to  prevail  over  a  subsequent  purchaser,  who  has  re- 
corded his  conveyance  according  to  the  statute,  is  that  it  was  fraadnlent  in 
him  to  take  and  register  a  conveyance  to  the  prejudice  of  the  known  title  of 
another.  And  as  fraud  will  not  be  presumed,  but.  must  be  proven,  the  notice 
whether  actual  or  constructive,  of  the  unrecorded  convey anoe  must  be  clearly 
shown  before  the  exception  established  by  the  courts  to  the  registration  act 
will  bo  permitted  to  prevail. 

"  Inquiry  does  not  become  a  duty  where  the  apparent  possession  is  con- 
sistent with  the  title,  appearing  of  record.  The  subsequent  purchaser  cannot 
be  said  in  such  case  to  have  either  neglected  or  refused  to  make  inqniry  for 
a  title  not  appearing  of  record,  for  none  was  suggested  by  the  apparent  pos- 
session, and,  therefore,  for  his  failure  he  cannot  be  adjudged  guilty  of  fraud. 
Where  the  vendor  is  in  the  apparent  possession,  the  subsequent  purchasei 
finding  the  title  of  record  in  the  vendor  is  put  upon  no  further  inquiry  be- 
■oause  the  possession  appears  to  be  according  to  the  title,  and  if  at  the  same 
time  another  person  is  also  in  possession,  there  is  no  presumption  of  title  in 
him  inconsistent  with  that  found  in  the  vendor."  Per  Rhodes,  J.,  deli^eriiig 
the  opinion  of  the  court  in  Smit^i  v.  Yule,  31  Cal.  180,  183. 

This  rule  as  to  notice  is  approved  in  Tfiompsan  v.  Piochey  44  CaL  516;  and 
is  asserted  in  Meeluin  v.  WilUams,  48  Pa.  St.  238,  and  Wickea  ▼.  Lake,  25 
Wis.  71»  95.  See  Wade  on  Notice,  sec.  275  eiseq.,  for  a  ooUecstion  of  the 
authorities  upon  this  subject. 
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Bliss  v.  Commonwealth. 

[3  LlRXLL,  90.] 

Thb  Biost  ov  Tsa  Chizbnb  to  bsab  Asms  in  defenie  of  themielTM  Mid 
of  the  state  caimot  be  taken  away  or  impaired.  An  act  to  prevent  tbe 
carrying  of  concealed  weapons  is  anconstitational  and  void. 

Iin>icnoEnT.     The  opinion  states  the  case. 

By  CouBT.     1.  This  was  an  indictment  founded  on  the  act  of 
the  leg^islatnre  of  this  state,  ' '  to  prevent  persons  in  this  com- 
monwealth from  wearing  concealed  arms."    The  act  provides 
that  any  person  in  this  commonwealth  who  shall  hereafter  wear 
a  pocket-pistol,  dirk,  large  knife,  or  sword  in  a  cane,  concealed 
&B  a  weapon,  unless  when  traveling  on  a  journey,  shall  be  fined 
in  any  sum,  not  less  than  one  hundred  dollars;  which  may  be 
recovered  in  any  court  having  jurisdiction  of  like  sums,  by 
action  of  debt,  or  on  presentment  of  a  grand  jury.     The  in- 
dictment, in  the  words  of  the  act,  charges  Bliss  with  having 
worn    concealed  as  a  weapon  a  sword  in  a  cane.    Bliss  was 
found  guilty  of  the  charge,  and  a  fine  of  one  hundred  dollars 
assessed  by  the  jury,  and  judgment  was  thereon  rendered  by 
the  court.     To  reverse  that  judgment  Bliss  appealed  to  this 
•court. 

2.  In  argument  the  judgment  was  assailed  by  the  counsel  of 
Bliss  exclusively  on  the  ground  of  the  act  on  which  the  indict- 
ment is  founded,  being  in  conflict  with  the  twenty-third  section 
ol  the  tenth  article  of  the  constitution  of  this  state.  That  sec- 
tion provides  "  that  the  right  of  the  citizens  to  bear  arms  in 
defense  of  themselves  and  the  state  shall  not  be  questioned." 
The  provision  contained  in  this  section,  perhaps,  is  as  well  cal- 
culated to  secure  to  the  citizens  the  right  to  bear  arms  in 
defense  of  themselyes  and  the  state  as  any  that  could  have 
been  adopted  by  the  makers  of  the  constitution.  If  the  right 
be  assailed,  immaterial  through  what  medium,  whether  by  an 
act  of  the  legislature,  or  in  any  other  form,  it  is  equally  op- 
posed to  the  comprehensive  import  of  the  section.  The  legis- 
lature is  nowhere  expressly  mentioned  in  the  section;  but  the 
language  employed  is  general,  without  containing  any  expres- 
sion restricting  its  import  to  any  particular  department  of  gov- 
ernment; and  in  the  twenty-eighth  section  of  the  same  article 
of  the  constitution  it  is  expressly  declared  "  that  everything  in 
that  article  is  excepted  out  of  the  general  powers  of  govem- 
.ment,  and  shall  forever  remain  inviolate;  and  that  all   laws 
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contrary  thereto,  or  contrary  to  the  constitation,  shall  be  Yoid.'*^ 
It  was  not,  however,  contended  by  the  attorney  for  the  com* 
monwealth  that  it  would  be  competent  for  the  legislature,  l>y 
the  enactment  of  any  law,  to  prevent  the  citizens  from  bearish 
arms,  either  in  defense  of  themselves  or  the  state;  but  a  6L 


tinction  was  taken  between  a  law  prohibiting  the  exercise  af 
the  right,  and  a  law  merely  regulating  the  manner  of  exercising^ 
that  right;  and  whilst  the  former  was  admitted  to  be  incom- 
patible with  the  constitution,  it  was  insisted  that  the  latter  is. 
not  so,  and  under  that  distinction,  and  by  assigning  the  act  in 
question  a  place  in  the  latter  description  of  laws,  its  consist- 
ency with  the  constitution  was  attempted  to  be  maintained. 

3.  That  the  provisions  of  the  act  in  question  do  not  import 
an  entire  destruction  of  the  right  of  the  citizens  to  bear  arznH 
in  defense  of  themselves  and  the  state,  will  not  be  controverted 
by  the  court;  for  though  the  citizens  are  forbid  wearing  weap- 
ons, concealed  in  the  manner  described  in  the  act,  they  may,. 
nevertheless,  bear  arms  in  any  other  admissible  form.     But  to 
be  in  conflict  with  the  constitution,  it  is  not  essential  that  the 
act  should  contain  a  prohibition  against  bearing  arms  in  every 
possible  form;  it  is  the  right  to  bear  arms  in  defense  of  the 
citizens  and  the  state,  that  is  secured  by  the  constitution,  and 
whatever  restrains  the  full  and  complete  exercise  of  that  right, 
though  not  an  entire  destruction  of  it,  is  forbidden  by  the  ex- 
plicit language  of  the  constitution.     If,  therefore,  the  act  in 
question  imposes  any  restraint  on  the  right,  immaterial  what 
appellation  may  be  given  to  the  act,  whether  it  be  an  act  regu- 
lating the  manner  of  bearing  arms,  or  any  other,  the  conse- 
quence, in  reference  to  the  constitution,  is  precisely  the  same, 
and  its  collision  with  that  instrument  equally  obvious.     And 
can  there  be  entertained  a  reasonable  doubt  but  the  provisions 
of  the  act  import  a  restraint  on  the  right  of  the  citizens  to  bear 
arms?    The  court  apprehends  not.     The  right  existed  at  the 
adoption  of  the  constitution;  it  had  then  no  limits  short  of  the 
moral  power  of  the  citizens  to  exercise  it,  and  it  in  fact  con- 
sisted in  nothing  else  but  in  the  liberty  of  the  citizens  to  bear 
arms.     Diminish  that  liberty,  therefore,  and  you  necessarily 
restrain  the  right;  and  such  is  the  diminution  and  restraint 
which  the  act  in  question  most  indisputably  imports,  by  pro- 
hibiting  the    citizens  wearing  weapons  in  a  manner  which 
was  lawful  to  wear  them  when  the  constitution  was  adopted. 
In  truth,   the  right  of  the  citizens  to  bear  arms  has  been 
as  directly  assailed  by  the  provisions  of  the  act  as  though 
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they  were  forbid  carryixig  guns  on  their  shoalden.  swoids  in 
scabbards,  or  when   in  conflict  with  an  enemy  were  not  al- 
lowed the  use  of  bayonets;  and  if  the  act  be  consiBtent  with 
the  conatitation,  it  cannot  be  compatible  with  that  instm- 
ment,  for  the  l^fislature,  by  BacceesiTe  enactipentSy  to  entirely 
cat  off  the  exercise  of  the  right  of  the  citizens  to  bear  arms. 
For,  in  principle,  there  is  no  difference  between  a  law  prohib- 
iting the  "wealing  of  concealed  arms,  and  a  law  forbidding  the 
wearing  each  as  are  exposed;  and  if  the  former  be  unconstitn- 
tional,  the  latter  mast  be  so  likewise.     We  may  possibly  be 
told,  that  although  a  law  of  either  description  may  be  enacted 
conra^atently  with  the  constitution,  it  would  be  incompatible 
with  that  instrument  to  enact  laws  of  both  descriptions.     But  if 
either,  when  alone,  be  consistent  with  the  constitution,  which, 
it  may  be  asked,  would  be  incompatible  with  that  instrument 
if  Y)oth  were  enacted?   The  law  first  enacted  would  not  be;  for, 
as  the  argument  supposes,  either  may  bo  enacted  consistent 
with  the  constitution,  that  which  is  first  enacted  must,  at  the 
time  of  enactment,  be  consistent  with  the  constitution;  and  if 
then  consistent,  it  cannot  become  otherwise  by  any  subsequent 
act  of  the  legislature.     It  must,  therefore,  be  the  latter  act 
which  the  argument  infers  would  be  incompatible  with  the 
constitution.     But  suppose  the  order  of  enactment  were  re- 
'veised,  and  instead  of  being  the  first,  that  which  was  first  had 
been  the  last;  the  argument  to  be  consistent  should,  nevertbe- 
1q88,  insist  on  the  last  enactment  being  in  conflict  with  the  con- 
stitution.   So  that  the  absurd  consequence  would  thence  follow 
of  making  the  same  act  of  the  legislature  either  consistent  with 
the  constitution,  or  not  so,  according  as  it  may  precede  or  fol- 
low some  other  enactment  of  a  different  import.     Besides,  by 
insisting  on  the  previous  act  producing  any  effect  ou  the  latter, 
the  argument  implies  that  the  previous  one  operates  as  a  par- 
tial restraint  on  the  right  of  the  citizens  to  bear  arms,  and  pro- 
ceeds on  the  notion  that  by  prohibiting  the  exercise  of  the 
residue  of  right,  not  affected  by  the  first  act,  the  latter  act 
comes  in  collision  with  the  constitution.     But  it  should  not  be 
forgotten  that  it  is  not  only  a  part  of  the  right  that  is  secured 
1)7  the  constitution;  it  is  the  right  entire  and  complete  as  it  ex- 
isted at  the  adoption  of  the  constitution;  and  if  any  portion  of 
that  right  be  impaired,  immaterial  how  small  the  part  may  be, 
and  immaterial  the  order  of  time  at  which  it  be  done,  it  is 
equally  forbidden  by  the  constitution. 
4.  Hence,  we  infer  that  the  act  upon  which  the  indictment 
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against  Bliss  is  founded,  is  in  conflict  with  the  constitutioii; 
and  if  so,  the  result  is  obvious;  the  result  is  what  the  constitu' 
tion  has  declared  it  shall  be,  that  the  act  is  void.  And,  if  to  be 
incompatible  with  the  constitution  makes  void  the  act,  we  must. 
have  been  correct  throughout  the  examination  of  this  case  in. 
treating  the  question  of  compatibility  as  one  proper  to  be  de- 
cided bj  the  court.  For  it  is  emphatically  the  duty  of  the  court 
to  decide  what  the  law  is;  and  how  is  the  law  to  be  decided 
unless  it  be  known  ?  And  how  can  it  be  known  without  ascer- 
taining, from  a  comparison  with  the  constitution,  whether  tb< 
exist  such  an  incompatibility  between  Ihe  acts  of  the  legislati 
and  the  constitution  as  to  make  void  the  acts  ?  A  blind  en- 
forcement of  every  act  of  the  legislature  might  relieve  the  court 
from  the  trouble  and  responsibility  of  deciding  on  the  consis- 
tency of  the  legislatiTA  acts  with  the  constitution;  but  the  court 
would  not  be  thereby  released  from  its  obligations  to  obey  the 
mandates  of  the  constitution,  and  maintain  the  paramount 
authority  of  that  instrument;  and  these  obligations  must  cease 
to  be  acknowledged,  or  the  court  become  insensible  to  the  im- 
pressibns  of  moral  sentiment,  before  the  provisions  of  any  act 
ot  the' legislature,  which  in  the  opinion  of  the  court  conflict  with 
the  constitution,  can  be  enforced. 

Whether  or  not  an  act  of  the  legislature  conflicts  with  the 
constitution,  is  at  all  times  a  question  of  great  delicacy,  and  de- 
serves the  most  mature  and  deliberate  consideration  of  the 
court.  But,  though  a  question  of  delicacy,  yet  as  it  is  a  judicial 
one  the  court  would  bo  unworthy  its  station,  were  it  to  shrink 
from  deciding  it,  whenever,  ia  the  course  of  judicial  examina- 
tion a  decision  becomes  material  to  the  right  in  contest.  The 
court  should  never,  on  slight  implication  or  vague  conjecture, 
pronounce  the  legislature  to  have  transcended  its  authority  in 
the  enactment  of  law;  but  when  a  clear  and  strong  conviction 
is  entertained  that  an  act  of  the  legislature  is  incompatible  with 
the  constitution,  there  is  no  alternative  for  the  court  to*pursue 
but  to  declare  that  conviction  and  pronounce  the  act  inopera- 
tive and  void.  And  such  is  tbe  conviction  entertained  by  a 
majority  of  the  court  (Judge  Mills  dissenting)  in  relation  to  the 
act  in  question. 

The  judgment  must,  consequently,  be  reversed. 


The  Eight  to  Keep  and  Bear  Arms  "is  not  a  right  granted  by  the  con» 
■titution.  Neither  is  it  in  manner  dependent  upon  that  inatrnment  for  its 
existence*     The  second  amendment  declares  that  it  shall  not  be  infringed; 
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bat  thi^  aa  has  been  seen,  means  no  more  than  that  it  shall  not  be  infringed 
by  congress.  This  is  one  of  the  amendments  that  has  no  other  effect  than  Uy 
restrict  the  pcwers  of  the  national  government,  leaving  the  people  to  look 
for  their  protection  against  any  violation  by  their  feUow-citizens  of  the  rights 
it  recf^gnizes,  to  vhat  is  called  in  The  CUy  of  New  York  v.  Miln,  11  Pet. 
139,  the  'po^wers  which  relate  to  merely  municipal  legislation,  or  what  was 
perhaps  more  properly  called  internal  police,'  'not  surrendered  or  restrained ' 
by  the  oonstitation  of  the  United  States:"  United  SkUee  v.  Ormkshank,  92 
U.  &  542,  553. 

The  examination  of  the  constitationality  of  acts  regulating  the  keeping 
and  bearing  of  weapons  must,  under  the  above  construction  of  the  second 
amendment  to  the  constitution  of  the  United  States,  be  made  with  rofercnco 
to  the  respective  constitutions  of  those  states  in  which  the  acts  in  question 
were  passed.     The  section  of  the  Kentucky  constitution  imder  which  the 
deciaion  in  the  principal  case  was  made,  read:  "That  the  right  of  the  citizeuH 
to  bear  arms  in  defense  of  themselves,  and  the  state,  shall  not  be  questioned. " 
In  order  to  free  the  legislative  power  from  the  restrictions  necessarily  imjioscd 
by  the  construction  adopted  in  BUss  v.  ComnumweaUh^  and  to  conform  to  the 
Bjnrit  of  the  constitutional  privilege,  the  section  was  altered  in  the  new  con- 
stitution of  that  state,  by  the  addition  of  the  clause,  "but  the  general  assem- 
bly may  pass  laws  to  prevent  persons  from  carrying  concealed  arms."  Under 
this  form,  the  courts  have  enforced  acts  prohibiting  the  carrying  of  concealed 
weapons:  Hopkins  v.  The  CommonweaUh,  3  Bush,  481 ;  and  have  placed  cuch  a 
literal  construction  upon  the  prohibitory  statute  as  to  pronounce  guilty  one 
who  was  simply  carrying  to  the  purchaser  a  pistol  sold  by  another:  CuUingcr 
V.  CommonwealiJi,  7  Bush,  392. 

The  right  of  the  state  legislatures  to  regulate  the  carrying  of  arms  by  its 
citizens,  and  to  punish  the  carrying  of  concealed  weapons  is  now  generally 
recognized:  Aymette  v.  The  State,  2  Humph.  154,  160;  Andrews  v.  State,  3 
Heisk.  165,  186;  Fi/^e  v.  StaU,  31  Ark.  455;  StaU  v.  Jumel,  13  La.  An.  399; 
English  v.  State,  35  Tex.  472;  HUl  v.  Georgia,  53  Ga.  572;  ChaUeaux  v.  State, 
52  Ala.  388;  Wright  v.  Comnuynwealth,  77  Pa.  St  470;  Cooley  on  Const 
Lim.,  sec  350;  note. 


Floyd  v.  Johnson. 

[2  hnrxLL,  109.] 

Abveb^b  Possession  for  the  statutory  time  bars  relief  in  equity. 

Joint  Tsnants,  in  order  to  claim  the  benefit  of  the  statute  of  limitations,. 

must  all  have  been  under  some  disability  at  the  time  their  right  accrued. 
Judicial  Noticb  of  Lapse  op  Timk. — If  the  record  shows  the  ancestor  to 

have  died  thirty-two  years  before  the  commencement  of  the  suit,  the 

court  will  take  judicial  notice  that  ten  years  have  elapsed  since  liia 

children  attained  their  majority. 
Successive   Disabilities  cannot   be  taken  advantage  of  to  prolong  tho 

statute. 
A  Power  to  Two  Executors  to  sell  cannot  be  executed  by  one;  and  a 

power  to  sell  for  special  purposes  can  be  exercised  for  those  purpose* 

alofn*i 
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Appeal  from  an  order  dismisBing  oomplainants'  bill.     The 
opinion  states  the  ease. 

By  Court.     On  the  twenty-ninth  of  April,  1780,  John  Floyd 
made  two  entries  for  land  on  military  warrants,  the  one  for  fifl^ 
acres,  and  the  other  for  four  hundred,   adjoining  his  Royal 
Spring  tract,  on  the  north  fork  of  Elkhorn;  and  in  the  year  1783 
he  was  killed  by  the  Indians,  having  previously  made  his  will, 
by  which,  after  sundry  special  bequests,  he  devised  the  residue 
of  his  estate  to  his  wife  and  children,  and  appointed  William. 
Pope  and  his  wife  executors.     Afterwards,  on  the  nineteenth  of 
July  of  the  same  year,  Robert  Johnson  executed  to  Mrs.  Floyd 
an  obligation  in  the  following  words:  **  Enow  all  men  by  these 
presents,   that  I,  Robert    Johnson,   of   Fayette,   do    hereby 
engage,  for  value  received,  to  convey  to  Mrs.  Jenny  Floyd, 
executrix  of  the  Hon.  John  Floyd,  deceased,  the  absolute  prop- 
erty in  four  hundred  and  fifty  acres  of  land  (or  so  much  as  I 
shall  obtain  by  virtue  of  assignments  to  me,  made  this  day,  on 
two  entries  adjoining  the  Boyal  Spring  tract,  in  Fayette,  and 
containing  the  like  quantity  of  four  hundred  and  fifty  acres),  out 
of  the  land  which  I  purchased  of  Mr.  Patrick  Henry,  and  pat- 
ented in  the  name  of  Carter  Littlepage,  assignee  of  John  Byrd, 
which  is  on  the  Ohio,  in  Jefferson  county,  and  is  one  of  the 
tracts  called  '  Mount  Byrd,'  or  that  just  below  the  faUs,  to  be 
laid  off  in  a  convenient  manner  and  form,  and  of  equal  quality 
with  the  remaining  part  of  my  purchase.     The  conveyance  to 
be  made  in  a  reasonable  time.     In  witness  whereof,  I  have 
hereto  set  my  hand  and  seal,  this  nineteenth  of  July,  1783. 
Robert  Johnson.  [Seal.] " 

On  the  fii^t  of  March,  1784,  Johnson  entered  seven  hundred 
and  seventy-five  acres  on  a  treasury  warrant,  including  the  land 
alleged  to  be  covered  by  the  entries  in  the  name  of  Floyd,  and 
on  the  twenty-first  of  March,  1785,  obtained  a  patent  for  six 
hundred  and  sixty-six  acres  of  the  land  so  entered  by « him. 
Not  long  after  obtaining  his  patent,  Johnson  sold  and  conveyed 
to  others,  who  took  possession  of  the  land,  which  is  still  held 
by  them  or  their  sub-purchasers.  In  1798,  Johnson  having 
never  taken  any  steps  to  perfect  the  title  on  the  eptries  in  the 
name  of  Floyd,  his  devisees  caused  them  to  be  surveyed,  and 
iu  1800,  patents  were  issued  to  them.  In  1799,  between  the 
time  when  the  surveys  on  these  entries  were  made,  and  the 
emanation  of  the  patents,  Johnson  entered  into  an  agreement 
with  Robert  Breckenridge,  as  agent  for  John  Stewart,  who  had 
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intermarried  with  the  daughter  of  John  Flojd,  deceased,  and 
Alexander  Breckenridge,  who  had  intermarried  with  Mrs.  Floyd^ 
4i.nd  ^as  the  guardian  of  Floyd's  other  children,  then  miuors, 
bj   Tvhich,  affcer  reciting  that  "  in   consequence  of   Johnson 
claiming  the  execution  of  a  contract,  said  by  him  to  hare  been  en- 
tered into  with  Floyd,  before  his  death,  for  the  exchange  of  the 
two   entries  adjoining  Floyd's  tract,  on  Elkhorn,  called  the 
Kojal  Spring  tract,  for  other  lands;  it  was  agreed,  that  they 
should  yield  to  Johnson  the  equitable  interest  of  the  repre- 
seutatiyes  of   Floyd,  upon  the  condition,  that  Johnson   fur* 
nished  other  lands  of  equal  quality  and  situation,  and  the  time 
and  mode  of  carrying  the  contract  into  effect  were  stipulated; 
but  it  was  expressly  provided  that  this  contract  should  not  pre- 
Tent  the  minor  children  from  canceling  and  declaring  the  same 
void,  in  case  they  should  think  proper  to  do  so,  when  they 
came  of  age,  and  within  a  reasonable  time  afterwards.    John- 
son failed  to  perform  this  contract,  as  well  as  that  which  he 
had  entered  into  with  Mrs.  Floyd;  and  after  his  death  and  the 
death  of  Mrs.  Floyd,  who  left  children,  both  by  Floyd  and 
Breckenridge,  with  whom  she  had  intermarried,  her  heirs  and 
representatives  and  those  of  Floyd  filed  this  bill  on  the  thir- 
tieth of  December,  1815,  against  Johnson's  heirs  and  those  who 
bold  the  possession  of  the  land  claimed  to  be  covered  by  the 
entries  in  the  name  of  Floyd.     The  complainants  exhibit  the 
entries  in  the  name  of  Floyd,  and  insist  upon  their  validity, 
and  that  they  have  been  correctly  surveyed.    They  set  forth  the 
contracts  entered  into  by  Johnson  with  Mrs.  Floyd,  and  with 
Bobert  and  Alexander  Breckenridge;  but  the  latter  they  dis- 
claim, and  deny  its  obligation  on  them;  and  they  pray  that  the 
land  covered  by  their  patents  may  be  conveyed,  and  the  posses- 
sion thereof  surrendered  to  them,  and  for  general  relief. 

Johnson's  heirs  controvert  the  validity  of  the  entries  in  the 
name  of  Floyd,  as  well  as  the  correctness  of  the  mode  in  which 
tliey  have  been  surveyed.     Of  the  contracts  alleged  to  have 
been  made  by  their  ancestor,  not  having  been  on  file  when  their 
answer  was  put  in,  they  are  unable  to  say  anything,  and  they 
plead  and  rely  upon  the  statute  of  limitations.     The  other  de- 
fendants allege  themselves  to  have  been  purchasers  without 
notice,  and  that  they  have  been  in  the  peaceable  possession  of 
their  respective  parcels  of  land  for  more  than  twenty  years  be- 
fore the  commencement  of  the  suit,  and  they  rely  upon  the 
statute  of  limitations,     llie  complainants,  in  1820,  filed  an 
amendment  to  their  bill,  praying  that  if  they  should  not  be  en- 
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titled  to  the  land  in  question,  there  might  be  decreed  to  them 
full  remuneration  under  the  contract  of  1799,  made  bj  Kobert 
Johnson  with  Robert  and  Alexander  Breckenridge.  On  a  final 
hearing,  the  circuit  court  dismissed  the  bill,  and  the  complain- 
ants have  appealed  to  this  court. 

2.  We  will  first  inquire  into  the  right  of  the  complainants  to 
relief,  as  being  founded  alone  on  the  entries  in  the  name  of 
Floyd.     Without  examining  the  validity  of  these  entries,  or  the 
mode  in  which  they  have  been  surveyed,  we  have  no  hesitation 
in  saying  that  the  right  of  the  complainants  to  relief,  so  far  aa 
it  is  founded  upon  them  alone,  cannot  be  sustained.     The  de- 
fendants, who  hold  the  land  in  dispute,  and  are  Tested  with 
the  legal  title  in  virtue  of  the  conveyances  made  by  Johnson^ 
are  proven  to  have  been  in  the  peaceable  and  uninterrupted 
possession  for  more  than  twenty  years  before  the  commence- 
ment of  this  suit,  and  it  is  now  settled,  by  the  repeated  decis- 
ioDs  of  this  court,  that  possession  with  title,  for  such  a  leng^th 
of  time,  will  be  a  bar  to  relief  in  equity,  unless  those  who 
assert  their  right  to  such  relief  shall  show  that  they  labored 
under  some  disability. 

This,  we  apprehend,  the  cemplainants  have  not  sufficiently 
done  in  the  present  case.     It  is  true  that  Mrs.  Floyd  had,  as  is 
inferable   from  the  evidence  in  the  cause,  intermarried  with 
Breckenridge  before  the  possession  was  taken  of  the  land  in 
dispute,  and,  of  course,  she  labored  under  the  disability  of 
coverture.     But  there  is  no  legitimate  evidence  against  the  de- 
fendants, who  hold  the  land  in  dispute,  of  the  disability  of 
either  of  Floyd's  children.     Johnson,  indeed,  by  his  contract 
of  1799,  recognizes  them  (excepts  Mrs.   Stewart),  to  be  then 
minors;  but  that  was  long  after  he  had  parted  with  the  title, 
and  his  recognition  of  the  fact  can  be  no  evidence  against  the 
defendants,  who  hold  the  laud;  and  as  to  Mrs.  Stewart,  who 
was  a  child  of  Floyd  by  a  former  marriage,  there  is  not  a  par- 
ticle of  proof  that  she  labored  under  any  disability  when  the 
cause  of  action  accrued.     For  when  she  married  is  not  shown; 
nor  is  it  shown  what  was  her  age  at  the  time  the  possession  of 
the  land  in  dispute  wa's  taken.     For  anything  that  appears  to 
the  court,  therefore,  she  might  have  been  at  that  time  of  full 
age,  and  unmarried,  and  it  is  settled  that  to  prevent  the  lapse 
of  time  from  operating  as  a  bar  to  relief,  the  whole  of  those 
who  have  a  right  of  suit  must  be  shown  to  labor  under  some 
disability  at  the  time  the  right  accrued.     This  rule  applies,  in- 
deed, only  to  those  cases  in  which  the  right  is  a  joint  one;  and 
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whether  the  right  asserted  in  this  case  is  of  that  character  or 
not  is  douhtful;  for  the  patents  upon  the  entries,  in  the  name 
of  Floyd,  issued  to  his  derisees  jointly,  and  would,  therefore, 
be  construed  to  confer  on  them  a  joint  right.  But  Flojd,  by 
hia  will,  directs  his  estate  to  be  equally  divided  amongst  his 
devisees,  which  would  make  them  tenants  in  common,  and  give 
to  them  several  rights.  Supposing,  however,  these  rights  to 
be  of  the  latter  character,  still,  we  apprehend,  the  lapse  of  time 
would  equally  operate  as  a  bar  to  relief  in  this  case. 

3.  The  rule  adopted  by  courts  of  equity  in  analogy  to  the 
statute  of  limitations,  that  an  adverse  possession  for  twenty 
years  vrill  bar  relief,  is  as  applicable  to  a  several  as  it  is  to  a 
joint  right,  and  must  prevent  relief  unless  the  party  claiming 
shows  himself  to  be  within  the  saving  of  the  statute.     As  to  the 
children  of  Floyd,  we  have  already  seen  that  there  is  no  evi- 
dence as  against  the  defendants  in  possession  that  either  of 
them  labored  under  any  disability  at  the  time  the  cause  of  ac- 
tion accrued.    There  is  manifestly  no  pretense  of  proof  of  Mrs. 
Stewart's  disability  at  that  time,  and  it  is  evident  from  the  time 
of  Floyd's  death,  in  1783,  that  his  other  children  must  have 
attained  their  full  age  more  than  ten  years  before  the  commence- 
ment of  the  suit,  and  the  statute  only  allows  ten  years  after  the 
removal  of  their  disabilities.     Neither  of  the  children  of  Floyd, 
therefore,  can  be  within  the  saving  of  the  statute. 

4.  It  is  true  that  Mrs.  Floyd,  by  her  intermarriage  with 
Breckenridge,  before  the  cause  of  action  accrued,  was  within 
the  saving  of  the  statute,  and  she  is  alleged  by  the  complain- 
ants to  be  dead,  and  her  children  by  Breckenridge  are  proven 
to  have  attained  their  full  age  within  less  than  ten  years  before 
the  commencement  of  this  suit;  but  it  is  not  shown  that  she 
died  within  ten  years  before  the  commencement  of  the  suit; 
and  beyond  that  time,  where  twenty  years  have  elapsed,  the 
right  of  her  heirs  is  not  saved  by  the  statute.  We  have  not  for- 
gotten that  it  has  been  decided  by  this  court,  that  under  out 
statute,  if  a  right  of  action  accrues  to  one  laboring  under  no 
disability,  and  by  his  death  the  right  descends  upon  his  heir, 
who  does  labor  under  some  disability,  the  right  of  the  latter 
will  be  saved  until  ten  years  after  such  disability  is  removed; 
but  we  have  never  decided  that  one  disability  can  be  added  to 
another.  Such  a  succession  of  disabilities,  as  it  would  tend  to 
protract  litigation  to  an  illimitable  extent  is  obviously  contnury 
to  sound  policy,  and  is  expressly  forbidden  by  the  letter  of  the 
statute;  for  where  a  right  has  accrued  to  a  person  laboring 
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uuder  any  of  the  disabilities  mentioned  in  the  statute,  it  declares 
'*  every  such  person,  and  his  or  her  heirs,  shall  and  may,  not- 
withstanding the  said  twenty  years  are  or  shall  be  expired, 
bring  and  maintain  his  action,  or  make  his  entry  within  ten 
years  next  after  such  disability  removed,  or  death  of  the  person 
BO  disabled,  and  not  afterwards."  According  to  the  plain  and 
literal  import  of  this  language,  the  right  is  saved  to  the  person 
himself  for  ten  years  after  the  disability  is  removed,  or  to  his 
lieirs  after  his  death,  and  is  forbidden  to  be  exercised  by  his 
heir  afterwards,  without  regard  to  his  condition.  When,  there- 
fore, a  right  of  action  has  once  accrued,  or  come  to  a  person 
laboring  under  a  disability,  and  that  disability  is  removed,  or 
the  person  so  disabled  has  died,  it  is  obvious  that  the  statute 
has  provided  for  no  other  or  successive  disability;  and  to  per- 
mit such  disability  to  cumulate  and  save  the  right,  would  be 
adding  to  the  statute,  and  giving  to  it  an  operation  contrary  to 
its  import.  The  right,  therefore,  of  the  heirs  of  Mrs.  Floyd, 
afterwards  Mrs.  Breckenridge,  to  maintain  this  suit,  must  be 
barred,  unless  they  have  shown  that  she  died  within  less  than 
ten  years  before  the  commencement  of  the  suit,  and,  conse- 
quently, the  complainants  have  failed  to  sustain  their  claim  to 
relief  to  any  extent,  so  far  as  it  is  founded  alone  upon  the  en- 
tries of  Floyd. 

5.  It  remains  then  to  inquire  whether  they  are  entitled  to 
relief  in  virtue  of  the  contract  made  by  Johnson  with  Mrs. 
Floyd,  or  of  that  which  was  made  by  him  with  Alexander  and 
Robert  Breckenridge  in  1799.  It  is  perfectly  clear,  that  they 
are  not  entitled  to  relief  in  virtue  of  the  latter  contract.  By  its 
terms,  the  minor  children  had  expressly  reserved  to  them  the 
right  of  declaring  it  void,  and  they  did  so  by  their  original  bill 
in  this  case.  It  is  true  that  by  the  amendment  to  their  bill, 
they  pray  for  relief  under  that  contract;  but  having  once  re- 
nounced it,  they  cannot  be  permitted  afterwards,  successfully 
to  assert  a  right  under  it. 

6.  With  respect  to  the  contract  made  by  Johnson  with  Mrs. 
Floyd,  we  think  it  equally  clear,  that  the  complainants  are  not 
entitled  to  relief  under  it.  The  assignment  of  the  entries  by 
Mrs.  Floyd,  as  executrix  to  Johnson,  could  confer  upon  him  no 
right  to  them.  There  was  no  power  given  by  Floyd,  in  his  will, 
to  his  executors,  to  sell  land,  except  such  as  they  should  judge 
necessary  for  special  purposes,  and  the  assignment  of  the  entries 
in  question  does  not  appear  to  have  been  made  for  those  pur« 
poses.    Besides,  the  power  vested  in  the  executors  was  a  joint 
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power,  and  one  alone  could  not  execute  it.  Nor  could  tbe  as 
Bignment  of  tbe  entries  to  JohuRon  operate  to  preveiit  the 
devisees  of  Floyd  from  perfecting  their  title;  and,  in  fact,  it  did 
not  so  operate,  as  is  proven  bj*  their  afterwards  having  Hurveyed 
and  patented  the  land  in  their  own  names.  Under  these  cir- 
cumstances, Johnson  evidently  never  could  have  been  compelled 
specifically  to  execute  the  cou tract,  and  no  relief  can  now  l>e 
granted  to  tbe  complainants  in  virtue  of  it. 
The  decree  must  be  affirmed  with  costs. 


That  equity  regards  the  statute  of  limitations,  see  Frame  y.  Kenny,  12 
▲m.  I>ec  3G7,  and  note.  That  joint  tenants  must  all  be  under  some  disability 
^i  the  time  their  right  accrued,  in  order  to  claim  the  benefit  of  the  statute  of 
amitalioDS,  see  Robertwn  v  Smith,  Id.  304;  Freeman  on  Cotenancy  and  Par- 
tition, aec.  375.  Upon  successive  disabilities  not  taking  a  case  out  of  the 
atatate  of  limitations,  see  Thompson  ▼.  SmitJi,  10  Am.  Dec.  453. 


Breckenridqe  v.  Glinkinbeard. 

[2  LlXTBLL,  127.] 

RwBcuic  Performance  or  a  Contract  will  be  decreed,  although  the  com- 
plainant has  not  wholly  performed  on  his  part,  provided  he  has  done  so 
much  that  he  cannot  be  placed  in  stcUu  quo,  and  provided  he  is  in  no 
default. 

Bux  in  equitj.     The  opinion  states  the  case. 

By  GouBT.  This  was  a  suit  in  chancery  brought  by  Brecken- 
ridge's  heirs  against  Clinkinbeard,  to  compel  the  specific  execu- 
tion of  a  contract  entered  into  between  Breckenridge  and  Clinkin- 
beard, on  the  third  of  July,  1797,  whereby  Breckenridge  under- 
took, at  his  own  expense,  to  adjust  by  suit  at  law,  or  otherwise, 
a  claim  of  five  hundred  acres  of  land,  which  Clinkinbeard  held 
in  Bourbon  county;  and  Clinkinbeard  gave  to  Breckenridge 
fall  power  for  that  purpose,  and  agreed,  when  the  title  was 
ascertained,  to  convey  to  him  one  equal  moiety  in  quantity  and 
value  of  what  he  might  recover.  Breckenridge,  some  time  after- 
wards, sold  and  received  the  price  of  fifty- three  acres  of  land, 
which  Clinkinbeard  conveyed  to  the  purchaser;  but  tbe  latter 
resists  any  further  execution  of  the  contract  on  his  part,  on  the 
ground  that  Breckenridge  failed  to  perform  his  part  of  the 
contract.  The  circuit  court  dismissed  the  bill,  and  the  com- 
plainants haye  brought  the  case  to  this  court  by  writ  of  error. 

1.  It  appears  that  there  were  various  adverse  claims  conflicting 
with  that  of  Glinkinbeard;  and  that  against  James  Kenny, 
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who  Lelcl  one  of  those  conflicting  claims,  Breckenridge  shortlj 
after  entering  into  the  contract  with  Glinkinbeard  brought  suit 
and  recovered  judgment  in  ejectment,  to  enjoin  which  Kennj 
filed  his  bill  in  chancery,  relying  upon  the  validity  of  his  entry; 
that  his  entry  was  sustained  as  to  part  only  of  the  land  in  con- 
troversy, and  that  Breckenridge  managed  these  suits  for  Glink- 
inbeard, both  in  the  inferior  and  appellate  court.  But  it  fur- 
ther appears  that  Kenny  afterwards  prayed  for  a  bill  of  review 
in  the  Paris  district  court,  which  was  adjourned  to  the  general 
court,  where  the  bill  was  allowed  to  be  filed  and  a  demurrer  to 
it  overruled,  and  Glinkinbeard  compelled  to  put  in  his  answer; 
but  that  the  bill  of  review  was  finally  dismissed;  that  Brecken- 
ridge did  not  manage  the  defense  for  Glinkinbeard  to  the  bill 
of  review;  and  that  he  had  to  employ  other  counsel  for  that 
purpose,  and  that  Glinkinbeard  paid  the  expenses  attending 
these  various  suits,  and  the  value  of  the  improvements  ad- 
judged in  favor  of  Kenny  on  the  land  which  was  recovered  of 
him.  It  also  appears  that  Glinkinbeard,  as  late  as  1805  and 
1806,  had  to  bring  two  other  suits  against  other  adverse  claim- 
ants, and  employ  other  counsel;  and  he  alleges  that  there  are 
still  other  controversies  depending,  and  refers  to  a  suit  in  which 
a  decree  had  been  pronounced  at  the  time  in  which  he  files  an 
amended  answer,  by  which  he  had  lost  a  part  of  the  land  in 
controversy. 

2.  Upon  the  whole,  it  does  not  appear  that  Breckenridgs 
paid  any  part  of  the  expenses  incurred,  although  by  his  agree- 
ment, he  was  bound  to  pay  the  whole;  nor  did  he  even,  as 
counsel  or  attorney  at  law,  attend  to  and  procure  the  final  ad- 
justment of  any  one  of  the  various  conflicting  claims.  Under 
these  circumstances,  we  cannot  suppose  that  he  or  his  heirs  can 
be  entitled  to  a  specific  execution  of  the  contract  on  the  part  of 
Glinkinbeard;  for  it  is  a  settled  rule  of  equity,  that  if  any  one 
fails  to  perform  his  part  of  an  agreement,  or  if  it  has  become 
impossible  to  be  performed,  he  cannot  insist  on  a  specific  per- 
formance. If,  indeed,  he  has  performed  so  much  of  his  part  of 
the  agreement  that  he  canDot  be  put  in  statu  quo^  and  is  in  no 
default  for  not  performing  the  residue,  he  will  be  entitled  to  a 
specific  performance.  But  in  this  case,  Breckenridge  may  be 
placed  in  statu  quo  by  receiving  a  compensation  for  his  services 
rendered  in  the  part  he  performed;  and  as  to  the  residue,  he 
most  obviously  cannot  be  said  to  be  in  no  default  for  failing  to 
perform  it. 

The  decree  must  be  affirmed,  vnth  costs. 
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Mills  v.  Rogers. 

la  Limu,  217.) 

FvAirr  nf  ExEcunoii  Sals.  ~  Where  the  plaintiff  in  «n  exeeotion  pieveuts 
otfaen  from  bidding  at  the  sale,  by  promises  that  he  will  eeU  certain 
tracts  to  them  at  a  low  price,  and  theroby  pnrohases  in  the  land  for 
much  less  than  its  value,  the  sale  will  be  set  aside  on  motion. 

Wbxt  of  error.     The  opinion  states  the  case. 

By  CouBT.     Rogers  having  obtained  a  judgment  against  Mills, 
Issued  execution  thereon,  which  was  levied  upon  a  tract  of  six 
thousand  one  hundred  and  eight  acres  of  land  hj  the  sheriff, 
and  Bogers  became  the  purchaser  at  the  price  of  thirteen  dol- 
lars.   Mills  afterwards  moved  the  court  to  set  aside  the  sale; 
bat  the  court  overruled  the  motion,  and  Mills  excepted,  and 
.  has  brought  the  case  to  this  court  by  writ  of  error.    Various 
objections  were  taken  to  the  sale.     Amongst  these,  it  was  al- 
leged that  Bogers  had  procured  the  sale  by  fraud  and  covin  be- 
tween him  and  other  persons  who  attended  at  the  time  and 
place  of  sale,  and  were  prevented  from  bidding  and  becoming 
parcbasers  by  reason  of  agreements  and  promises  of  favor  and 
parts  of  the  land  if  they  would  not  bid  against  Bogers;  and 
particularly  that  Bogers  did  prevent  Gabriel  Buckner  from 
bidding  for  the  land  by  promising  Buckner,  who  had  attended 
^th  a  view  of  purchasing,  that  Bogers  would  relinquish  at  low 
prices  to  him  so  much  of  the  land  as  interfered  with  William 
Buckner,  who  held  under  an  adverse  claim. 

Oq  the  trial  of  the  motion  Buckner  swore  that  he  went  to 
the  place  of  sale  for  the  purpose  of  purchasing  the  land,  and 
whea  he  got  there  Bogers  took  him  out  and  asked  him  if  he  had 
come  to  bid;  and  being  answered  in  the  affirmative,  Bogers 
proposed  to  him  not  to  bid,  and  that  if  he  (Bogers)  bought,  he 
'would  let  Buckner  have  what  interfered  with  bis  father,  Wil- 
liam Buckner's  claim,  for  nothing.     Buckner  refused  to  make 
Ihe  contract,  conceiving  that  a  contract  to  have  the  interference 
for  uothing  would  not  be  binding,  but  he  told  Bogers  that,  if 
lio  woidd  convey  the  interference  to  William  Buckner,  his 
iatber,  he  would  not  bid  against  Bogers,  and  would  pay  half 
tlie  purchase-money;  and  owing  to  the  agreement  with  Bogers, 
Buckner  did  not  bid.     Several  other  witnesses  stated  that,  in 
repeated  conversations  respecting  the  purchase  of  the  land,  they 
^ad  heard  Bogers  say  that  the  way  he  got  the  whole  of  the 
land  vras,  that  when  he  saw  Gabriel  Buckner  had  come  to  bid 
lortbe  land,  he  took  him  out  and  proposed  to  Buckner  not  to 
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bid,  and  that  he,  Bogers,  would  let  Buckner  have  part  of  the- 
land. 

Whether  conduct  of  this  sort,  on  the  part  of  the  purchasei-  of 
land  sold  under  execution,  ought  to  vitiate  the  sale  is,  as  far  aB 
we  are  aware,  a  new  point  which  has  never  occurred  in  the 
courts,  either  of  England  or  America;  and  it  must,  therefore, 
be  decided  bj  this  court,  upon  principle,  without  the  aid  of  the 
light  which  might  be  shed  on  it  from  its  discussion  by  otber 
tribunals.  Such  conduct  on  the  part  of  the  purchaser,  cer- 
tainly cannot  be  reconciled  with  the  strict  rules  of  moral  pro- 
priety. Its  obvious  tendency  is  to  depress  the  price  of  the 
property  sold,  and  thus  to  injure  the  debtor.  To  depress  the 
price  of  the  property  is,  in  fact,  the  very  object  which  the  pur- 
chaser in  such  a  case  has  in  view,  and  he  can  be  influenced  by 
no  other  motive  than  that  of  enriching  himself  to  the  prejudice 
of  the  debtor.  It  is  evident,  therefore,  that  his  conduct  can 
not  be  justified  on  the  score  of  morality;  for  it  is  the  motive  of 
the  agent,  and  the  tendency  of  an  action,  by  which  aloue  "we 
can  determine  its  moral  quality. 

It  is  true  that  the  law  will  not  notice  every  violation  of  the 
rules  of  morality;  for  the  legal  obligation  is  necessarily  more 
circumscribed  than  moral  duty.  Sometimes  the  injury  done  by 
a  breach  of  moral  duty  is  so  evanescent  and  perishable,  or  so 
minute  and  trivial,  as  not  to  equal  the  inconvenience  of  apply- 
ing a  legal  remedy,  and  such  cases  come  within  the  maxim,  de 
minimis  non  curat  lex;  and  sometimes  the  injury  may  be  of  such 
a  character  that  the  person  prejudiced  by  it  might  have  guarded 
against  it  with  the  exercise  of  that  prudence  which  all  men  are 
required  to  use  in  their  own  affairs,  and  then  the  case  comes 
within  the  maxim,  vigHarUibua  non  dor mientibus  jura  subsernunt. 
But  except  in  cases  of  those  two  descriptions,  for  every  injury 
done  by  a  breach  of  moral  duty,  the  laws  of  all  countries 
should,  and  those  of  this  country  do,  afford  a  remedy;  and 
most  clearly  the  present  case  does  not  come  within  either  of 
these  two  descriptions  of  cases;  for  the  injury  done  to  the 
debtor  is  not  Icbs  than  if  the  price  of  the  property  sold  had 
been  depressed  by  any  other  covinous  or  sinister  means;  and 
from  the  very  nature  of  the  case  it  is  impossible  to  suppose 
that  the  debtor  could,  by  any  ordinary  vigilance,  have  guarded 
against  it. 

The  judgment  must,  therefore,  be  reversed,  with  costs,  and 
the  cause  be  remanded,  that  the  sale  and  conveyance  may  be 
annulled  and  set  aside,  and  the  return  of  the  sheriff  quashed- 
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DxFBCTS  VisxBLX  ASD  Easilt  Disooyered  Will  Dot  ptewit  the  vendeeV 
recovery  therefor,  if  the  seller  has  diBguised  them,  and  by  his  falsn 
statements  has  induced  the  vendee  to  bay. 

Asthma  is  a  Slave  is  not  a  disease  of  such  visible  character  that  the  vendee 
is  bound  to  know  the  stage  to  which  it  has  reached. 

The  £xcEFnoN  of  a  Certain  Disease  named  in  a  bill  of  sale  with  war- 
ranty, 'will  not  render  the  sale  binding  if  the  violence  of  the  disease  was 
BO  misrepresented  as  to  induce  the  vendee  to  buy. 

Tbs  Bulb  as  to  Visible  Defects  does  not  apply  where  the  property  sold 
waa  not  present  at  the  sale,  and  where  the  vendee  was  obliged  to  rely 
upon  the  representations  of  the  vendor. 

AenoN  on  the  case.    The  facts  appear  from  the  opinion. 

By  CoT7RT.    This  is  an  action  upon  the  case  brought  by  the 
appellant  in  the  court  below,  and  in  his  declaration  he  states 
that  the  appellee  sold  him  a  negro  woman  slave,  at  the  price 
of  four  hundred  dollars,  which  the  appellee  represented  to  be 
sound  and  healthy,  except  the  phthisic,  which  he  represented 
that  she  had  but  slightly,  and  not  to  do  her  any  great  injury, 
knowing  at  the  same  time  that  his  representations  were  false, 
and  that  she  was  laboring  in  the  last  stage  of  that  disease;  and 
that  she  shortly  after  the  sale  died,  having  continued  to  labor 
under  it,  so  as  to  be  of  no  value  to  the  appellant,  but  great  ex- 
pense and  trouble.     On  the  trial  of  the  issue  of  not  guilty,  the 
appellant  proved  that  he  resided  in  the  town  of  Winchester, 
ten  or  twelve  miles  from  the  residence  of  the  appellee,  where 
the  negro  was  at  the  time  of  the  sale,  which  took  place  in  Win- 
chester, at  the  house  of  the  appellant;  that  at  the  time  of  the 
contract,  the  appellee  represented  the  slave  to  be  about  nine- 
teen or  twenty  years  of  age,  black,  fleshy,  and  of  a  middling 
size,  large  enough  for  any  business,  and  on  this  representation 
the  appellant  agreed  to  purchase  her  at  the  price  asked;  half 
of  which  was  then  paid;  and  a  note  given  for  the  residue,  and 
a  bill  of  sale  was  then  prepared  in  the  usual  form,  warranting 
the  negro  to  be  sound  and  healthy.     When  the  bill  of  sale  was 
read,  the  appellee  refused  to  sign  it,  unless  the  phthisic  was 
excepted;  and  on  being  asked,  he  then  represented  that  she 
had  the  phthisic  slightly,  but  that  it  did  not  prevent  her  doing 
business.     On  this  representation,  ''  except  the  phthisic,"  were 
annexed  at  the  close  of  the  warranty  of  health.     The  appellant 
then  proved  that  he  sent  forthwith  a  messenger  for  the  slave 
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to  the  house  of  the  appellee;  but  he,  the  appellee,  not  haviog 
got  home  from  Winchester,  his  wife  refused  to  give  her  up. 
On  the  return  of  the  messenger,  the  appellant  found  the  ap- 
pellee, and  demanded  the  slave  or  his  money  back.  The  ap- 
pellee alleged  that  he  had  spent  some  of  it,  and  could  not  re- 
turn the  money,  but  induced  the  appellant  again  to  send  for 
the  slave,  which  was  some  one  or  two  days  after  the  sale. 
The  appellee  went  with  the  messenger,  and  the  wife  of  the 
appellee  remonstrated  against  sending  the  slave  on  account  of 
her  sickness.  She  was,  however,  taken  home;  but  was  found 
unable  to  travel  there  upon  foot,  and  unable  to  work,  and 
lingered  and  died  with  the  complaint  in  two  or  three  weeks. 
Other  evidence  was  given,  conducing  to  the  establishment  of 
fraud  on  one  side,  and  to  disprove  it  on  the  other.  On  motion 
of  the  defendant  below,  now  appellee,  the  court  instructed  the 
jury,  '*  that  it  was  the  duty  of  the  plaintiff,  now  appellant,  to 
have  used  due  diligence  in  discovering  any  defect  which  might 
belong  to  the  negro. "  The  propriety  of  this  instruction  is  now 
l^resented  for  our  decision. 

That  every  person  purchasing  an  article  or  commodity  which 
may  be  defective  may  be  bound  to  espy  out  any  visible  defect 
easy  to  be  discovered,  when  the  article  is  examined,  and  that 
the  seller  may  not  be  responsible  for  such  defects,  will  not  be 
contested.  But  even  then,  if  the  seller  uses  any  artifice  to  dis- 
guise such  defects,  or  misrepresents  them,  or  by  false  state- 
ments induces  the  purchaser  to  waive  the  defect,  and  make  the 
purchase,  the  defect  notwithstanding,  the  seller  may  be  made 
responsible.  It  cannot,  however,  be  contended  that  the  phthisic 
ia  a  disease  of  that  palpable  character,  and  especially  the  stage 
to  which  it  has  progressed,  that  it  might  and  ought  to  be  taken 
notice  of  by  a  purchaser;  and  its  existence,  except  when  its  de- 
fects are  directly  visible,  which  is  not  at  all  times  the  case, 
must  frequently  be  a  matter  resting  on  the  disclosure  of  the 
seller;  and  more  particularly,  whether  it  is  inveterate,  or  has 
progressed  to  a  dangerous  stage,  must  be  a  matter  best  known 
to  the  one  who  possesses  and  employs  the  subject  of  the  dis- 
ease. And  for  representations  not  true  on  this  subject  he* 
must  be  responsible.  For  these  reasons  the  instruction  can 
not  be  sustained,  as  it  was  calculated  to  mislead  the  jury,  by 
informing  them  it  was  the  duty  of  the  appellant  to  have  in- 
vestigated any  defect,  whether  palpable  or  not,  before  he  pur- 
chased. 

Thus  far  the  instruction  is  shown  to  be  improper,  even  if  the 
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negro    liad  been  present  and  submitted  to  the  inspection  of 

the  parcbaser.     This,  howeyer,  was  not  the  case  in  the  present 

instance.    The  property  was  distant,  and  evidently  purchased 

on  the  representations  of  the  appellee,  without  inspection,  and 

if  &o  purchased,  he  was  certainly  responsible  for  all  representa- 

tioDs  nrliich  he  might  make,  knowing  the  facts  to  be  otherwise. 

He  was  bound  to  state  facts  truly,  and  ought  not  to  rely  on  the 

too  great  credulity  of  the  appellant  to  excuse  him  for  untruths. 

If,  then,  the  instruction,  which  is  very  equivocal,  intended  to 

oonTey  the  idea  that  he  would  not  be  liable  for  falsehoods  if  the 

appellant  did  not  use  due  diligence  to  visit  and  inspect  the 

slave;  or  that,  having  failed  to  visit  and  inspect  the  slave,  the 

appellee  could  not  be  liable,  which  is  an  inference  that  may  be 

drawn  from  it,  it  is  still  more  objectionable.     The  fact  then  is, 

that  the  instruction,  under  the  circumstances  of  this  case,  was, 

to  say  the  least,  inapplicable,  and  as  far  as  it  could  apply,  was 

calculated  to  mislead  the  jury,  and  consequently  it  ought  never 

to  have  been  given. 

The  only  remaining  question  respects  the  decision  of  that 
court  in  overruling  the  motion  for  a  new  trial.  But  as  the  cause 
must  be  reversed  for  an  error  in  its  progress,  it  is  not  necessary 
that  we  should  say  anything  on  the  weight  of  evidence,  which 
may  be  much  varied  on  another  hearing. 

The  judgment  must  be  reversed  with  costs,  and  the  verdict 
set  aside,  and  the  cause  remanded  for  new  proceedings,  not  in- 
consistent with  this  opinion. 

Tbx  Maxim  of  Cavxat  Emptor  does  not  apply  in  the  case  of  vinble  da- 
fecto,  where  the  vendor,  upon  a  sale  of  personal  property,  nses  art  to  oon* 
ceal  and  succeeds  in  concealing  the  defects  from  the  vendee:  CJiadsey  ▼. 
Greene,  24  Conn.  562;  or  as  it  is  expressed  in  Bigge  v.  Perkins,  75  N.  C.  397, 
the  role  of  caveat  tmptor  does  not  apply  where  the  vendor  has  used  any  de- 
vice to  put  the  purchaser  off  his  guard:  So,  also,  Armetrong  v.  Bt{fford,  61 
Ala.  410.     Chief  Justice  Wallace,  delivering  the  opinion  of  the  court  in  JRose* 
man  v.  Canovan,  43  Cal.  110,  117,  thus  states  the  law  upon  this  subject: 
"Unless  there  be  warranty  or  fraud  the  purchaser  cannot  be  heard,  at  least 
in  courts  governed  by  the  general  rules  of  the  common  law,  to  complain  of 
conditions  or  defects  open  to  his  observation,  or  which  he  might  have  seen 
had  he  thought  proper  to  make  an  examination  for  that  purpose.     If,  under 
«ach  circumstances,  he  refuse  to  protect  himself,  when  by  lending  his  atten* 
tion  he  might  do  so,  it  is  of  his  own  choice,  qui  vuU  decipi,  deeipiatur.     But 
these  rules  have  no  application  to  a  case  in  which  the  vendor  has  resorted  to 
a  trick  or  artifice  for  the  purpose  of  diverting  the  purchaser  from  the  line  of 
inquiry  otherwise  open  to  him  and  which,  but  for  the  diversion,  he  mi^t 
have  followed,  and  so  have  protected  himself  from  loss.    If  the  vendor  may 
innocently  remain  silent  as  to  the  quality  or  condition  of  his  goods,  he  shall 
not,  at  all  events^  ex  induatria,  mislead  the  purchaser  in  that  respect.    Almd 
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e»t  celai-e,  aliud  tacere.  U  ho  is  excused  from  the  obligation  to  point  out  tlie 
defects  or  blemishes  of  the  property  he  proposes  to  sell,  he  is  not  thereby  at. 
liberty  to  hinder  or  obstruct  the  purchaser  in  his  attempt  to  find  tlic^n  oiit> 
for  himself. "    And,  see  Benjamin  on  Sales,  sec.  430,  and  notes. 

Th£  Subject  of  Ihfubd  Warranties  on  sales  of  personal  property  i» 
examined  in  Emerson  y.  Briffham,  6  Am.  Dec.  109,  and  in  the  note  tbercto. 


Humphries  v.  Bicknell. 

[2  IJTTEXX,  296.] 

Checks  on  Banks  are  treated  like  domestic  bills  of  exchange. 

Where  the  Drawee  has  no  Funds  of  the  drawer  in  his  hands,  the  holder 
is  not  bound  to  use  diligence  or  give  notice  to  the  drawer.  But  if  the 
payee  indorses  the  bill  in  good  faith,  the  indorsee  must  use  <^il^g^^Tlrw  and 
give  liim  notice,  in  order  to  charge  him;  otherwise  if  the  payee  indoraee 
with  knowledge  that  the  drawee  holds  no  funds  of  the  drawer. 

Assumpsit.     The  opinion  states  the  case. 

By  Court.    This  is  an  action  of  assumpsit,  and  was  tried  on 
the  general  issue  and  the  plea  of  payment.     It  appeared  that 
the  defendant  below  had  been  indebted  to  the  plaintiff  a  con- 
siderable sum  of  money,  due  by  notes,  on  which  suits  were 
brought;  pending  which,  the  parties  accommodated  the  matter,, 
and  the  defendant  below  agreed  to  secure  part  of  the  demand 
by  a  note  on  another  person,  and  a  deed  of  trust,  and  to  ])ay 
down  one  thousand  dollars  thereof;  which  arrangement  was 
completed,  and  the  suits  dismissed,  with  the  exception  of  th^a 
matter  now  in  controversy.     The  agent  of  the  plaintiff  below 
deposed  that  the  defendant,  when  the  one  thousand  dollars  was 
to  be  paid,  stated  to  him  that  he  could  make  up  the  sum  if  he 
(the  agent)  would  receive  a  check  or  draft  on  Col.  Taylor  for 
four  hundred  dollars  thereof,  payable  in  a  few  days.     To  the 
receipt  of  such  check  the  witness  objected,  stating  as  his  rea- 
son, that  he  had  been  imposed  on  by  a  check  which  he  had  once 
before  been  induced  to  accept  in  discharge  of  a  debt  which  be 
(the  witness)  then  had  the  collection  of,  and  which  had  pro- 
duced much  vexation  and  trouble;  and,  also,  in  the  same  con- 
versation,  the  witness  expressed   himself  in   strong  terms  of 
reprobation  of  such  deceptive  practice.     Some  short  time  after 
this  conversation,  the  defendant  below  again  applied  to  the 
witness,  stating  that  he  had  then  got  the  sum  of  money,  and 
was  prepared  to  close  the  arrangement.     Both  walked  togethei 
to  the  office  of  the  witness,  when  the  defendant  below  put  down 
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upwards  of  seven  hundred  dollars  in  bank  notes,  and  for  the 
balance,  beings  two  hundred  and  fifty-seven  dollars  and  sixty- 
one  cents,  produced  a  check  drawn  in  favor  of  said  defendant, 
by  Spronle,  Armstroug  &  Co.,  on  the  bank  of  Kentucky,  in  the 
usual  fonn.      This  the  witness  hesitated  to  accept;  but,  reflect- 
ing on  the  conversation  he  had  before  had  with  the  defendant 
relative  to  imposition  by  checks,  he  concluded  that  the  defend- 
ant would   not  present  for  his  acceptance  a  check  without  an 
entire  conviction  that  the  money  was  in  bank,  and  received  the 
check  as  payment  with  the  bank  notes.   The  witness  stated  that 
he  kept  the  check  some  time,  perhaps  two  or  three  weeks,  be- 
lore  he  presented  it  at  bank,  entertaining  no  doubt  that  the 
money    was   ready  there.     He   then  presented  the  check  and 
teceived  for  answer  the  money  was  not  there,  and  had  not  been 
there  from  the  time  the  check  was  drawn. 

Some  time  afterwards,  but  how  long  the  witness  could  not 
remember,  he  informed  one  of  the  house  of  Spronle,  Armstrong 
A  Co.,  that  the  check  was  dishonored,  and  he  promised  to 
srttle  it,  but  postponed  doing  it  from  time  to  time,  and  at  last 
declined,  assigning  as  a  reason  that  he  must  have  a  settlement 
with  the  defendant  below  before  he  could  pay  it.     The  witness 
further  stated  that  the  first  time  he  saw  the  now  defendant,  in 
the  ordinary  intercourse  of  life,  but  how  long  after  the  check 
^as  dishonored  he  could  not  tell,  he  informed  him  that  the 
check  was  not  paid,  and  claimed  the  amount  which  was  not 
paid.    The  witness,  who  was  agent  for  the  plaintiff,  and  con- 
ducted this  matter,  the  defendant  below,  the  house  of  Sproule, 
Armstrong  &  Co. ,  and  the  banking-house  of  the  bank  of  Ken- 
tucky, were  all,  during  these  transactions,  resident  within  the 
town  of  Frankfort.     One  of  the  ofiicers  of  the  bank  deposed 
that  Sproule,  Armstrong  &  Co.  had  no  funds  in  bank  at  the 
date  of  the  check  and  since;  but  before  that  time  they  had  been 
in  the  habit  of  doing  business  with  the  bank.     The  same  officer 
deposed  that  the  check  when  presented  by  the  plaintiff's  agent, 
was  left  with  him  for  ten  or  twelve  days.     Eyidence  was  also 
given  by  the  defendant  below,  tending  to  prove  that  by  the 
books  of  Sproule,  Armstrong  &  Co.  they  were  indebted  to  the 
defendant  more  than  the  amount  of  the  check  at  the  date 
thereof. 

The  counsel  for  the  defendant  below  moved  the  court  to  in- 
Bimct  the  jury,  that  if  they  believed  that  the  plaintiff  or  his 
Agent  did  not  present  said  check  within  a  reasonable  time  after 
he  received  it,  or  if  he  did  not  within  a  reasonable  time  after  non- 
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payment  of  tbe  check  give  notice  thereof  to  the  defendant,  be^ 
the  plaintiff,  could  not  recover  the  amount  thereof.     Tbe  court 
below  refused  the  instructions,  as  asked;  but  instzxicted  tbe 
jury,  that  if  the  check  was  paid  in  the  regular  course   of  busi> 
ness,  the  law  was  as  contended  for  by  the  instructions  asked 
by  the  defendant's  counsel;  but  if  the  defendant  induced  the 
plaintiff's  agent  to  take  the  check  as  money,  under  the  belief 
that  the  money  was  then  in  bank,  when  in  fact  there   inras  no 
money  there,  and  never  had  been  any  to  pay  it,  then   the  de- 
mand and  notice  were  unnecessary,  and  left  it  with  the  jury,  to 
decide,  from  the  evidence,  whether  it  was  a  fair  transaction  or 
not.     The  juiy  found  for  the  plaintiff  below,  and  to  reverse  it, 
the  defendant  has  prosecuted  this  writ  of  error;  and  now  as- 
signs as  error  the  instructions  of  the  court,  and  also  tlie  de- 
cision of  that  court  in  overruling  a  motion  for  a  new  trial,  wbich 
was  excepted  to,  and  the  evidence  spread  upon  the  record. 

2.  It  is  a  settled  principle  that  checks  and  bills  of  exchange 
are  subject  to  the  same  rules,  and  that  checks  are  treated  as 
domestic  bills.     If  either  a  bill  or  check  is  passed  in  the  pay- 
ment of  a  pre-existing  debt,  and  is  afterwards  dishonore<),  it  is 
clear  law  that  no  action  will  lie  on  the  original  demand  until 
the  dishonor;  nor  then,  unless  due  diligence  is  used,  and  due 
notice  given  of  the  dishonor  of  the  bill:  Ghitty  on  Bills,  126, 
127.     To  this  general  rule  there  are  exceptions,  and  if,  in  this 
instance,  the  defendant  below  had  drawn  this  check  himself* 
we  should  have  no  hesitation  in  making  his  case  one  of  these 
exceptions;  for  if  he  drew  upon  persons  in  whose  hands  he  bad 
no  funds,  the  holder  of  the  check  ought  to  be  allowed  to  treat 
it  as  a  blank  paper,  and  ought  not  to  be  bound,  after  it  was 
taken  in  payment  of  a  debt,  to  diligence  and  due  notice. 

3.  But  in  this  case,  strangers  to  this  transaction  drew  the 
check,  and  the  defendant  below  passed  it,  and  stands  in  the 
attitude  of  an  indorser.  A  bill  may  be  drawn  faithlessly  and 
for  fraudulent  purposes;  but  yet  an  indorser  who  knew  not  of 
the  bad  faith  or  fraud  with  which  it  was  drawn,  cannot  be 
affected  by  it,  and  is  entitled,  generally,  to  be  treated  as  other 
indorsers.  It  is  necessaiy,  to  place  an  indorser  on  the  same 
footing  vrith  the  faithless  drawer  in  this  respect,  that  he  should 
have  knowledge  of  %he  fraud  or  bad  faith  with  which  the  bill 
was  drawn;  but  an  indorser  or  drawer  who  knows  that  a  bill  is 
drawn  on  no  funds,  and  who,  notwithstanding,  puts  it  in  cir- 
culation to  deceive  those  who  purchase,  ought  not  to  stand  iu 
a  better  attitude  than  the  drawer;  and  if  he  attempts  to  extiD- 
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guish  a  pre^xi^^ting  debt,  by  passing  the  bill,  whioh  he  knows 
must  be  dishonored,  we  should  not  feel  disposed  to  discharge 
Imn  from  the  obligations  of  that  debt. 

Here,  however,  the  court  placed  the  stress  of  the  instruction 
given  npon  the  fact  whether  the  money  was  or  was  not  in  bank 
when  the  check  was  drawn,  and  left  the  jury  to  decide  against 
the  defendant,  if  the  money  was  not  there,  whether  the  defend- 
ant knew  it  or  not.     The  money  might  not  be  there,  and  yet 
the  defendant,  who  passed  the  check,  might  not  have  known  it,. 
and  might  have  supposed  that  it  was,  as  strongly  as  the  plaint- 
iff's  agent,  to  whom  it  was  passed.     If  such  were  his  convic- 
tions at  the  time,  he  was  entitled  to  reasonable  notice,  after 
due  diligence,  of  the  dishonor  of  the  check,  which  had  not 
been  given.     On  the  contrary,  if  he  was  conscious  that  there 
"Were  no  funds  in  bank  to  discharge  the  check,  when  he  induced 
his  creditor  to  take  it,  he  ought  to  be  liable,  on  the  original  de- 
mand, as  if  no  check  was  given.     If  the  instruction  given  had 
been  thus  qualified,  we  should  not  feel  disposed  to  disturb  the 
Terdict;  but  as  the  instruction  was  calculated  to  subject  the 
defendant  in  case  he  passed  the  check  innocently,  because 
there  were  no  funds,  it  cannot  be  sustained. 

The  judgment  must,  therefore,  be  reversed,-  with  costs,  and 
the  verdict  set  aside,  and  the  cause  remanded  for  new  proceed- 
ings, not  inconsistent  with  this  opinion. 
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p  LmemLL,  806.J 

Thb  Bond  vob  as  iNJUHcnoH  is  not  void  by  reason  of  the  lUagdity  of  the 
injunction. 

Is  A  Surr  ON  ak  Injuvchos  Bond,  the  defendant  on  whose  application 
the  injunction  was  iasned,  is  estopped  to  deny  the  anthority  of  the  justice 
to  issue  it.  And  to  make  the  estoppel  operative  it  is  necessary  to  demur 
to  the  plea  denying  the  authority,  or  reply  the  order  granting  the  in- 
junction. 

An  iNJUNcnoN  is  not  Voro,  by  reason  of  the  expiration  of  the  justice's 
authority  under  the  statute,  but  it  is  an  injunction  de/aeto. 

On  an  Injunction  to  a  Judgmsnt  at  law,  a  directian  that  the  bond  be 
considered  '*  as  the  law  directs,"  is  sufficient;  in  other  oases  the  condition 
should  be  particularly  dictated  by  the  chancellor. 

Apfeal.     The  opinion  states  the  case. 

By  CouBT.    James  Miller,  one  of  the  appellees,  obtained  a 
judgment  for  six  hundred  dollars  and  npwurds,  afi^ainst  Samuel 
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Steveuson,  one  of  the  appellants,  and  issued  execution  of  Jiert 
/adoH,  which  was  returned  "  no  property  found."     He  then  filed 
a  bill  against  Stevenson,  alleging  that  a  negro  woman  slaYe  and 
her  children  had  been  sold  as  the  property  of  Stevenson,  under 
an  execution  against  him  in  favor  of  Reuben  Newton,  for  two 
hundred  and  eighty-five  dollars  and  seventy-three  cents  more 
than  Newton's  debt;  that  Bichard  A.  Taylor  became  the  pur- 
chaser, and  gave  bond  and  security  for  the  said  overplus,  beyond 
Newton's  debt,  which  was  still  due  to  Stevenson ;  that  John  B. 
F.  McGee  and  John  Perceful  had  executed  to  said  Stevenson 
and  Charles  Helm,  his  partner,  their  three  several  obligations 
for  the  payment,  in  the  whole,  of  four  thousand  and  ninety-four 
dollars  and  fifty-two  cents,  the  greater  part  of  which  was  still 
due,  one  half  of  which  belonged  of  right  to  said  Stevenson,  as 
the  partner  of  McGee;  but  that  said  Helm,  being  in  possession 
of  said  notes,  as  partner,  with  the  fraudulent  intention  of  de- 
frauding the  creditors  of  said  Stevenson,  had  assigned  one  of 
said  notes  to  Achilles  Sneed,  to  the  amount  of  one  thousand  six 
hundred  and  sixty-four  dollars  and  eighty-four  cents,  and  that 
Sneed  has  refused  to  accept  the  assignment,  as  he  was  informed. 
That  said  Helm  had  assigned  another  of  said  notes  to  Askew 
and  Paxon,  merchants  of  Philadelphia,  for  the  same  fraudulent 
purpose,  there  being  nothing  due  to  them,  and  that  they  had 
-commenced  and  were  prosecuting  suit  thereon,  to  judgment. 
He  then  prays  that  said  Stevenson,  the  said  Taylor  and  John  B. 
F.  McGee,  his  security  in  the  bond  for  the  payment  of  the  resi- 
due of  the  price  of  the  aforesaid  slave  and  her  children,  and  the 
said  Perceful  and  McGee,  who  had  executed  the  aforesaid  notes, 
and  Sneed,  and  Askew  and  Paxon,  to  whom  two  of  them  were 
assigned,  might  be  made  defendants,  and  that  an  injunctioD 
might  be  granted,  enjoining  the  said  Taylor  and  McGee  from 
paying  unto  the  defendant  Stevenson,  the  residue  of  the  price 
of  said  slave  and  her  childrea;  that  McGee  and  Perceful  be 
enjoined  from  paying  to  the  aforesaid  Achilles  Sneed,  as  well  as 
the  said  Askew  and  Paxon  be  enjoined  from  proceeding  and 
eoUecting  the  sum  due  to  them  on  their  note  or  two  notes,  on 
which  they  had  obtained  judgment,  and  that  several  debts,  or 
so  much  of  them  as  belonged  to  said  Stevenson,  and  as  would 
be  sufficient  to  satisfy  his  demand,  might  be  appropriated  in 
discharge  thereof  by  a  decree  of  the  court. 

His  bill  was  sworn  to,  and  an  orderpbtained  thereon,  dated  on 
the  nineteenth  of  November,  1818,  signed  by  Christopher  Miller, 
Oeorge  Helm,  and  Samuel  Martin,  who  subscribed  themselTes 
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-as  ''justices  of  the  peace  for  the  county,  duly  appointed  by  the 

<^oanty  court  of  said  county,  to  award  injunctions/'  etc.;  under 

the  act  of  assembly,  in  such  cases  provided,  directing  the  clerk 

of  the  circuit  court  of  the  same  county  to  issue  an  injunction 

thereon,  against  the  defendants;  "agreeably  to  the  prayer  of 

ihe  bill,  on  the  complainant  entering  into  bond,  in  the  clerk's 

office  of  said  court,  with  Jacob  Strigler  and  William  Purcell  as 

liis  securities  in  the  penalty  of  one  thousand  three  hundred 

-dollars  conditioned  as  the  laws  direct."    On  filing  the  bill,  the 

^complainant  therein  and   his  securities  executed  bond  in  the 

clerk's  office,  in  the  penalty  directed,  reciting  the  circumstances^ 

and  conditioned  that  Miller  and  his  securities,  or  either  of  them, 

should  satisfy  and  pay  all  expenses  of  money  and  costs,  which 

^ere  then  due  to  said  Stevenson,  Sneed,  McOee,  Taylor,  Perceful, 

Askew,  and  Parson  and  C.  Helm,  and  also  all  costs  and  damages 

that  should  be  awarded  against  said  James  Miller,  in  case  the 

injunction  aforesaid  should  be  dissolved." 

The  injunction  issued  as  granted,  and  at  a  subsequent  term 
of  the  circuit  court,  before  any  answer  was  filed,  on  the  appear- 
ance of  the  parties,  it  was  decreed  and  ordered  by  the  court 
**  that  the  complainant's  bill  be  dismissed,  and  the  injunction  be 
discharged,  and  that  the  defendants  recover  against  ihe  com- 
])lainant  their  costs  by  them  about  their  defense  therein  expend- 
<id."    Stevenson,  Snead,  John  B.  P.  McGee,  Taylor,  Perceful, 
nod  Askew  and  Paxon,  and  Charles  Helm,  obligees  in  the  in- 
}unction  bond,  then  brought  this  action  of  covenant  on  the 
iu junction  bond;  and  after  reciting  the  bond,  and  averring  the 
dissolution  of  the  injunction,  as  before  detailed,  assigned  for 
breach,  that  the  obligors  failed  to  pay  the  amount  of  the  judg- 
ments of  Askew  and  Paxon  in  the  circuit  court  against  McOee 
and  Perceful.  with  interest  and  costs;  also  the  costs  and  damages 
awarded  the  plaintiffs  on  the  discharge  of  the  injunction. 

After  oyer  was  craved  and  granted,  both  of  the  injunction 
liond  and  the  proceedings  of  the  chancery  suit,  sundry  pleas 
vieve  filed,  all  of  which  were  withdrawn  and  exposed  of,  except 
tlie  fifth,  which  alleges,  **that  at  the  April  term,  1818,  of  the 
county  court  of  Hardin,  the  said  court  appointed  the  said 
<jeorge  Helm,  Christopher  Miller,  and  Samuel  Martin,  justices 
<jf  the  peace  for  said  county,  to  grant  injunctions,  etc.,  of  a 
copy  of  which  order,  pro/ert  is  made;  and  that  at  the  next  Oc- 
tober following,  the  said  county  court  laid  their  levy,  and  that 
court  was  their  court  of  claims;  that  the  said  court  then  failed 
io  re-appoint  the  said  justices  to  the  same  o£Bce;  and  that, 
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after  the  failare  and  refusal  of  the  county  court  to  re-appoizit 
the  said  justices,  and  after  their  powers  to  rrrant  injunctions 
ceased,  they  granted  and  awarded  the  injuuciiuii  referred  to  in 
this  suit;  and  that  the  circuit  court  thereafter  discharged  tbe 
injunction,  because  the  said  justices  had  no  power  or  jurisdic- 
tion to  grant  such  order  and  injunction,  and  because  the  clerk 
had  improTidently  indorsed  said  injunction  upon  the  subpo&na, 
when  none,  in  truth  and  fact,  was  granted/' 

To  this  the  plaintiff  below  replied,  **  That  at  the  April  term^ 
1818,  of  the  said  county  court,  said  court  did  appoint  said  justices, 
who  acted  as  such;  and  that  at  the  October  term  following,  that 
court  made  no  order  on  the  subject;  and  that  at  the  date  of  the 
granting  of  the  injunction  aforesaid,  the  defendant.  Miller, 
produced  and  made  oath  to  his  bill,  and  moved  the  said  justices 
to  grant  him  the  injunction  upon  the  allegations  therein  made^ 
which  motion  they  granted,  at  his  instance,  according  to  the 
order  written  upon  said  bill;  and  that  the  said  Miller  produced 
said  bill  to  the  clerk  and  order  thereon,  and  upon  complying 
with  the  condition  of  said  order,  by  giving  of  the  bond  with 
security,  declared  on,  demanded  of  the  said  clerk  the  injunc- 
tion, and  cause  it  to  be  issued  and  served  on  the  sheriff,  in 
whose  hands  the  executions  of  Askew  and  Faxon  were  for  col- 
lection; and  the  sheriff,  in  obedience  thereto,  returned  said  ex- 
ecutions, as  enjoined,  whereby  the  collection  thereof  was 
restrained  and  delayed,  until  at  the  January  term,  1820,  of  the 
Hardin  circuit  court,  having  jurisdiction  thereof,  the  court  dis- 
missed the  bill  and  discharged  the  injunction,  and  awarded 
that  the  defendants  in  that  court  have  the  benefit  of  their  judg- 
ment at  law."  To  this  replication  there  was  a  demurrer,  and 
the  court  sustained  the  demurrer  and  gave  judgment  for  the 
defendant;  to  reverse  which  is  the  object  of  this  appeal. 

2 ,  This  is  a  case  of  some  novelty,  and  has  arisen  from  con- 
ferring, for  the  convenience  of  the  people,  authority  upon  jus- 
tices of  the  peace,  who  cannot  generally  be  presumed  to  be 
acquainted  with  the  principles  and  rules  of  courts  of  equity,  to 
grant  injunctions.  This  injunction  is  one  of  an  extraordinary 
character,  and  ought  never  to  have  existed;  but,  to  decide  upon 
the  propriety  of  granting  it  at  all,  is  not  now  so  fully  presented 
for  our  consideration  as  are  the  consequences  that  must  result 
from  it.  It  is  contended  that  the  justices  of  the  peace  in  this 
instance  had  no  power  to  grant  the  injunction,  and  therefore 
the  bond  is  void,  and  no  recovery  can  be  had  thereon.  Were 
it  conceded  that  this  is  to  be  treated  as  no  injunction,  it  would 
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Dot  necessarily  follow  that  tbe  bond  was  void.  The  injmietioii 
was  procured  by  tbe  appellees,  and  the  bond  executed  without 
the  agency  or  consent  of  the  obligees,  and  has  had  all  the  con- 
sequences of  delay  that  a  valid  injunction  could  have  had,  and 
may  liave  subjected  the  opposite  party  to  as  great  injury,  which 
would  form  a  consideration  sufficiently  valid  to  sustain  the 
bond.  We  know  of  no  statute,  and  are  aware  of  no  principle 
of  the  common  law,  which  declares  such  a  bond  void.     There 

ft 

is  no  reason,  then,  why  it  should  not  be  held  valid  at  common 
law. 

3.  It  has  been  contended  that  the  appellees  were  estopped  to 
question  the  authority  of  these  justices  to  grant  this  injunction. 
To  tbis  it  may  be  replied,  that  t<>  make  an  estoppel  operate,  it 
is  necessary  for  the  party  who  would  avail  himself  of  it  to  rely 
upou  tbe  estoppel.     Had  he,  in  this  instance,  demurred  to  the 
plea,  or  replied  the  order  granting  the  injunction,  without  ex* 
pressly  admitting  that  tbe  county  court  of  Hardin,  did  not,  at 
their  court  of  claims,  continue  the  appointment  of  these  jus- 
tices, we  should  have  no  hesitation  in  sajing  that  there  was  an 
estoppel;  but  as  tbis  fact,  which  is  alleged  in  tbe  plea,  is  admitted 
in  tbe  replication,  the  case  presents  more  difficulty;  for  if  the 
case  was  to  turn  exclusively  on  this  point,  we  could  not  hesitate 
to  decide  that  the  power  first  conferred  on  tbese  justices  at  tbeii 
first  appointment,  expired  at  the  next  succeeding  court  of  claims. 
The  act  directs  that  *'  the  several  county  courts  should  respec* 
tively,  at  their  first  meeting  after  tbe  act  took  effect,  or  as  koou 
thereafter  as  practicable,  designate  and  select  three  of  the  most 
experienced  of  their  own  body  to  exercise  tbis  duty,  and  should 
moke  an  entry  on  their  respective  records  of  tbe  persons  by 
them  so  designated  and  selected;  and  that  they  shall,  at  the 
terms  at  which  their  respective  levies  are  laid,  in  every  year, 
renew  and  enter,  as  aforesaid,  their  selection,  subject  to  such 
variation  in  the  persons  designated  as  the  free  choice  of  tbe 
court  may  occasion:"  2  Dig.  L.  K.  707.     To  tbis  act  no  other 
construction  can  be  given,  than  that  tbe  appointment  conferred 
was  to  be  limited,  and  mis^bt  be  rotary,  and  that  there  was  a 
necessity  to  renew  it. 

4.  But  if  this  is  conceded,  ought  tbis  to  be  treated  as  no  in- 
junction ?  We  conceive  not.  The  appellants  in  their  replica- 
tion, notwithstanding  this  admission,  have  shown  that  tbuse 
justices  claimed  and  exercised  this  authority  by  color  of 
appointment,  and  that,  being  part  of  that  body  out  of  whom 
grantors  of  injunctions  were  to  be  taken,  and  having  received 
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an  appointment  which  was  not  substituted  or  superseded  by  the 
proper  authority,  they  were  grantors  of  injunctions  de  yhdo  / 
and  this  is  sufficient  to  make  their  acts  valid,  whenever  they 
may  come  into  question  collaterally,  and  the  rights  of  third 
persons  hang  upon  their  proceedings;  for  it  is  an  established 
rule,  that  the  acts  of  such  persons  are  valid  when  they  concern 
the  public,  or  the  rights  of  third  persons  who  have  an  interest 
in  the  act  done;  and  the  limitation  to  the  rule  is  as  to  such  acts 
as  are  arbitrary  and  voluntary,  and  do  not  affect  the  public 
good.    This  is  established  by  the  case  of  the  People  v.  CoUins^ 
7  Johns.  549,  cited  at  the  bar,  and  the  cases  there  cited.      If 
this  rule  applies  in  any  case  it  ought  in  the  present,  where  the 
procurement  of  the  acts  of  the  justices  was  entirely  the  act  of 
the  party  who  now  tries  to  avoid  it.     He  meant  to  stop  the 
progress  of  law,  and  subject  his  adversaries  to  the  costs  and 
expenses  of  a  suit  by  this  proceeding.      Before  he  could  do 
this,  he  was  bound  by  the  direction  of  the  justices  to  do  an  act 
for  the  benefit  of,  and  to  secure  his  adversary.     This  he  did, 
and  now  he  attempts,  after  having  effected  his  purpose,  to  tell 
his  adversary  it  was  all  a  sham.     He  has  reaped  the  benefit  of 
the  acts  done  for  his  own  use,  but  the  opposite  side  is  precluded 
from  making  him  responsible,  because  he  himself  had  gotten 
his  injunction  from  persons  who  had  no  authority  to  grant  it. 
The  admission  of  such  a  plea  may  have  more  extensive  evil 
consequences  than  at  first  blush  can  be  seen;  and  it  was,  there- 
fore, erroneous  to  sustain  the  demurrer  for  this  cause  in  the 
court  below. 

There  is,  however,  another  objection  to  this  bond,  to  which 
we  will  now  pay  some  attention,  although  it  has  not  been  re- 
lied upon  in  argument. 

5.  The  order  granting  the  injunction  is  vague  and  indefinite, 
as  to  the  kind  of  bond  which  was  to  be  taken  by  the  clerk  be- 
fore he  issued  the  injunction.  He  was  to  enter  into  bond  **  as 
the  law  directs."  Now,  where  injunctions  are  granted  in  favor 
of  defendants  to  enjoin  a  judgment  at  law  obtained  against 
them,  an  act  of  assembly  directs  that  such  bonds  shall  be  con- 
ditioned to  pay  all  the  costs  and  damages  which  may  be 
awarded,  in  case  the  injunction  shall  be  dissolved.  Such  is 
the  pattern  furnished  by  the  law  for  these  bonds,  and  a  direo- 
tiou  to  take  them,  in  such  cases  *'  as  the  law  directs"  is  suffi« 
cieutly  explicit.  But  when  the  chancellor  grants  injunctions 
and  restraining  orders,  in  other  cases,  the  law  furnishes  no 
m^dol,  and  the  order  itself  ought  to  direct  what  kind  of  a  bond 
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ahcnld  be  taken.  Sach  orders  are  yarious,  and  yarions  direo- 
tions  may  be  necessary  as  to  the  bond,  to  suit  the  nature  of 
each  case.  Hence,  no  general  law  can  well  be  adopted  to  con- 
trol the  condition  of  the  bond.  Here  the  application  prayed 
for  aa  injanction  of  a  singular  character.  The  persons  against 
yrhom  it  was  to  operate  had  no  judgment  against  him.  He 
owed  them  nothing.  On  the  contrary,  one  of  them  was  in* 
debted  to  him,  and  his  object  was  to  tie  up  the  hands  of  others 
from  coUecting  their  debts  until  he  collected  his,  out  of  the 
debts  due  from  one  iudividual  of  the  opposite  party  to  another. 
In.  all  such  anomalous  cases,  the  ofiBcer  or  court  granting  the 
injunction  ought  to  prescribe  what  kind  of  bond  should  be 
taken  by  the  clerk,  and  such  order  is  imperfect  without  it.  It 
may,  therefore,  be  urged  that  as  the  clerk  was  left  to  dictate 
the  bond,  and  that  as  it  was  one  of  his  making,  without  explicit 
directions,  it  cannot  be  good.  This  conclusion  cannot,  how- 
ever, follow  from  the  premises  assumed.  The  bond  might  still 
be  good  as  an  instrument  at  common  law.  The  party  giving 
it  was  bound  to  see  what  he  executed.  If  by  the  mutual  mis- 
take of  himself  and  the  clerk,  he  executed  a  bond  for  too  ex- 
orbitant an  amount,  if  he  could  not  reach  it  by  a  plea  at  com- 
mon ]aw$  he  might  be  relieved  from  it  in  a  court  of  equi  y. 
We  should  not,  therefore,  be  disposed,  for  this  cause,  under 
this  state  of  the  pleadings,  to  pronounce  this  bond  void.  The 
objection  may,  however,  receive  another  answer,  still  more 
satisfactory.  The  clerk  was,  by  the  order,  to  take  a  bond  of 
some  character.  Less  than' the  costs  ought  not  to  be  included 
in  all  such  bonds;  and  if  any  general  rule  does  not  apply  to 
bonds  taken  on  granting  unusual  restraining  orders,  and  not 
on  judgments  at  law,  it  is  that  they  ought  to  secure  the  costs 
of  the  chancery  suit  to  the  opposite  party.  Such  a  bond  nearer 
than  any  other  in  such  cases  may  be  said  to  be  a  bond  "  as  the 
law  directs." 

Has  the  clerk,  then,  taken  this  bond  for  more  than  the  costs 
of  the  chancery  suit,  in  this  instance?  We  conceive  not. 
True,  the  bond  binds  the  obligors  "  to  satisfy  and  pay  all  sums 
of  money  and  costs  which  were  then  due,"  to  the  several  de« 
fendants.  What  sums  or  costs  were  due  to  them  and  from 
whom  ?  He  owed  them  not  a  cent. ;  and  it  is  what  he  owed 
them  which  can  be  included;  for  certainly  the  court  cannot 
adopt  the  absurd  construction  that  he  bound  himself  to  pay  the 
defendant,  Stevenson,  what  Stevenson  owed  him;  or  that  he 
bound  himself  to  both  debtors  and  creditors,  among  the  several 
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defendants,  to  pay  the  debts  due  to  each  other,  and  pay  the 
debtors  themselres  what  thej  owed  to  their  creditors.  This 
would  be  too  preposterous,  and  cannot  be  intended.  This  con- 
dition is  nothing  more  than  an  unskillful  attempt  of  the  clerk 
t^>  mould  the  bond  into  the  shape  of  a  bond  given  by  a  judgment- 
debtor  to  his  creditor,  which  did  not  fit  the  case  then  on  hand. 
The  bond  also  binds  him  to  pay  all  damages  that  should  be 
awarded  in  case  the  injunction  should  be  dissolved.  Now  no 
damages  could  be  awarded  on  the  dissolution  of  the  injunction, 
and  none  were  awarded.  This  stipulation  is,  therefore,  inoper- 
ative and  harmless. 

The  costs,  then,  of  the  chancery  suit,  which  might  thereafter 
be  awarded  and  which  were  consequently  given  on  the  dissolu- 
tion of  the  injunction,  is  the  only  stipulation  that  applies  to 
the  case,  and  the  only  one  that  can  be  operative  against  the 
appellees,  and  for  this  alone  can  the  plaintiffs  below  sustain 
their  action.  We  observe  that  the  plaintiffs  below  have  treated 
this  bond  otherwise,  and  have  higher  prospects  from  its  different 
stipulations.  They  have  assigned  for  breach,  that  the  oblig- 
ors failed  to  pay  the  amount  of  the  judgment  and  costs  of 
Askew  and  Paxon  and  McGee  and  Perceful,  which  are  lar^ge 
sums.  But  this  breach  is  not  good ;  and  for  it,  if  one  bitd  breach 
would  vitiate  such  a  declaration  on  demurrer,  this  demurrez 
would  be  sustained.  But  the  rule  on  demurrer  is  otherwise. 
One  good  breach  may  sustain  a  declaration;  and  if  the  verdict 
or  inquest  of  damages  is  found  specially  on  that  breach,  it  may 
may  be  sustained,  though  a  general  verdibt,  in  such  case,  can 
^ot.  As  there  is,  then,  a  good  breach  assigned  for  non-pay- 
ment of  the  costs,  the  demurrer  must  still  be  overruled.  Upon 
the  whole  case,  then,  we  are  of  opinion  that  this  bond  is  not 
void,  as  was  decided  by  the  court  below,  and  that  it  is  a  good 
bond  for  the  costs  only. 

The  judgment  of  the  court  below  must,  therefore,  be  reversed, 
with  costs,  and  the  cause  remanded,  with  directions  to  that 
court  to  overrule  the  demurrer  to  the  replication,  and  for  such 
other  proceedings  as  may  not  be  inconsistent  with  this  opinion. 


Injunctions  to  Hestrain  Trespass. — See  Jer(ftne  v.  RoBSf  11  Am.  Dec. 
«4d4,  and  note. 

Injunctions  to  Stay  Waste. — See  Wilds  v.  Layton,  12  Am.  Deo.  91;  mad 
Poindexter  v.  Henderwn,  Id.  550. 
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ErWIN   V.  TORRBT. 

[8  Mamum,  90.] 

Sum  as  Gbidit. — li  penonal  property  be  sold  on  credit  and  deUvwedy  th* 
Toidor  cannot  reclaim  it  to  the  prejudice  of  any  person  who  baa  mada 
advances  and  acquired  a  lien  therein  under  the  yendee. 

AsFBAi.  from  the  court  of  the  first  distriot.  The  opinion  states 
the  case. 

By  Court,  Mabtin,  J.  The  plaintiffs,  Erwin,  McLaughlin  k 
Co.,  sold  to  the  defendant  ninety-one  bales  of  cotton  for  cash, 
and  delivered  them  on  his  promise  to  pay  in  two  days.  Imme- 
diately on  receipt  of  the  cotton.  Cliff,  an  agent  of  the  house  of 
H.  Dawson  &  Co.,  Liverpool,  made  an  advance  to  the  defend- 
ant, of  seventeen  cents  per  pound.  Whereupon,  the  cotton  was 
shipped  for  Liverpool,  for  the  account  and  risk  of  the  defendant; 
but  before  the  ship  sailed,  the  defendant  failed,  and  the  plaint- 
ifGs  sequestered  the  cotton ,  claiming  a  lien  on  it  as  vendors.  Cliff 
intervened  as  claimant,  obtained  a  delivery  of  the  cotton,  on 
giving  bond  and  surety,  and  sent  it  to  Liverpool,  where  it  was 
sold,  and  the  net  proceeds  fell  considerably  short  from  the  sum 
advanced.  The  plaintiff's  demand  for  the  price  of  the  cotton 
was  admitted  to  be,  having  been  reduced  by  partial  payments, 
two  thousand  eight  hundred  and  five  dollars  and  forty-four 
cents. 

The  plaintiffis,  Bogers  and  Cully,  had  sold  to  the  defendant 
twenty-six  bales  of  cotton.  Their  situation  was  admitted  to  be 
perfectly  the  same,  except  as  to  the  quantum  of  their  demand, 
as  that  of  Erwin,  McLaughlin  &  Co.,  the  balance  due  them  was 
one  *^rin^nA  ^x  hundred  and  forty-six  dollars  and  eight  centa. 
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The  dishiot  court  was  of  opinion  that  ''the  seller  lias  a 
right  to  reclaim  the  property  sold,  so  long  as  it  remains  in  the 
power  of  the  buyer,  and  the  seller  has  not  been  paid.  A.t  th» 
time  of  the  sequestration,  the  condition  of  the  buyer's  title  had 
not  been  changed.  The  cotton  was  shipped  on  his  accout.  The 
advances  made  by  the  claimant,  on  the  cotton,  did  not  alter  the 
buyer's  title.  The  former  cannot  look  to  the  cotton  or  its  pro- 
ceeds to  be  reimbursed.  He  must  look  to  the  person  and  not 
to  the  thing."  Accordingly  judgment  was  given,  in  favor  of  the 
plaintifiTs  for  their  respective  balances,  and  the  claimants  ap- 
pealed. 

The  above  statement,  which  was  made  before  tiial,  in  the 
district  court,  comes  up  with  the  record,  and  is  accompanied  by 
the  bill  of  lading  and  account  of  sales.  The  bill  of  lading*  (for 
there  is  but  one  for  the  two  parcels  of  cotton),  shows  thai 
the  shipment  was  made  by  and  in  the  name  of  Cliff,  the  agent 
of  H.  D.  &  Co.,  to  his  principals,  the  name  of  neither  of  the 
plaintiffs  appearing  thereon. 

Although  the  cotton  is  stated  to  have  been  sold  for  cash,  yet 
as  it  is,  also,  stated  to  have  been  afterwards  delivered  on  a 
promise  to  pay  in  two  days,  the  sale  must  be  considered  as  on  a 
credit.  The  buyer  then  well  might,  as  he  did,  instantly  pledge 
the  cotton,  for  an  advance  made  thereon,  or  sell  it.  The  claim- 
ants having  undertaken  to  be  the  factors  of  the  defendants,  in 
the  shipment  and  sale  of  the  cotton,  and  having  made  advances 
thereon,  and  acquired  a  lien  on  it  for  such  advances,  and  conse- 
quent disbursements  on  the  cotton,  which  is  in  their  possession, 
are  accountable  only  for  the  balance  that  may  appear  due  to  the 
defendant.  And  it  is  admitted  that  the  net  proceeds  does  not 
cover  the  claimants'  advances. 

The  claimants  having,  as  factors,  a  lien  on  the  cotton  for  their 
advances,  it  cannot  be  considered  in  the  power  and  possession 
of  the  defendant,  who  could  not  have  demanded  a  surrender  of 
it,  without  reimbursing  the  sum  received,  and  incidental  charges. 
And  although  it  was  at  his  risk,  and  he  was  entitled  to  the 
profits,  if  any  there  had  been;  yet  the  receipt  of  the  advances 
created  a  lien  which  affected  his  rights.  The  district  court, 
therefore,  erred  in  considering  the  situation  of  the  defendant  as 
unchanged. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment be  annulled,  avoided  and  reversed,  and  that  there  be 
judgment  for  the  claimants,  with  costs  in  both  courts. 
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WiiisTON  V.  Stodder. 

[8  Mismr,  06.] 

CoirrftAcr,  'Wiibrs  Dbemxi>  to  bx  Made. — A  oontnct  is  deemed   to  -be 

made  at  that  piece  where  the  final  assent  is  given. 
Conflict  of  IjAWS,  Veitdob's  Likn  or  Pjutilsob. — If  a  yendor  hai  no 

lien  or  privilege  on  goods  at  the  place  where  he  sells  them,  he  scqnires 

none  by  their  removal  elsewhere. 

AfpSAi«  from  the  court  of  the  parish  and  citj  of  New  Or- 
leans.    The  opinion  states  the  case. 

Workman,  for  plain tiJBTs.  The  plaintiffs  are  by  the  seyenty- 
fourth  article  of  the  civil  code  entitled  to  a  privilege  on  the 
goods.  The  laws  of  Louisiana  should  control,  and  not  the 
laws  of  England.  The  law  of  the  place  where  the  contract  is 
made  governs  its  nature,  validity  and  construction:  1  Oall.  375; 
3  Mart.  66;  but  the  remedy  is  controlled  by  the  lex  fori. 

Li7)ermore,  for  defendants.     The  plaintiffs  are  not  entitled  to 

the  benefit  of  the  code  of  Louisiana,  because  the  statutes,  laws, 

and  customs  of  the  place  where  the  contract  was  made  must 

prevail:  Lynch  v.  Poallethwaiie,  7  Mart.  84;  case  of  The  General 

Smithy  4  Wheat.  438.     By  the  law  of  England  the  vendor  loses 

his  lien  on  parting  with  the  possession  of  the  property  sold: 

Godfrey  Y,  Furzo,  3  P.  Wms.  185;  Slubeyv,  Hayward,  2  H.  Bl. 

504;  Ex  parte  Gvnnn,  12  Ves.  379;  Hammonds  v.  Anderson,  5 

Bos.  &  P.  69.     The  delivery  of  the  goods,  in  this  case,  to  the 

carrier,  was  a  delivery  to  the  consignee:   5  Bos.  &  P.   119; 

Brown  v.  Hodgson,  2  Camp.  N.  P.  C.  36;  Evans  v.  Martlet,  Ld. 

Baym.  271. 

By  Court,  Mathews,  J.  This  is  a  case  in  which  the  appel- 
lees, who  were  plaintiffs  in  the  court  below,  claim  a  privilege  as 
vendors  on  certain  goods  described  in  their  petition.  It  ap- 
pears, by  the  evidence  contained  in  the  record,  that  the  insolv* 
ents  were  in  the  habit  of  ordering  goods  and  merchandise  to 
be  sent  to  them  in  New  Orleans,  by  their  correspondents,  the 
appellees,  merchants  of  the  city  of  London,  in  the  kingdom  of 
Great  Britain,  who  executed  such  orders  and  received  payment 
by  remittances  in  the  usual  course  of  trade  between  said 
places;  and  that,  at  the  time  of  the  failure  of  the  appellees, 
certain  parcels  of  the  goods  transmitted  to  them  as  above 
stated,  were  found  unaltered  in  their  possession,  and  passed 
into  the  hands  of  the  syndics,  on  which  the  plaintiffs  claim  a 
privilege. 
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On  this  statement  of  the  case,  two  questions  may  be  noade:  1. 
Under  the  laws  of  which  countxy  was  the  contract  made?  2.  Is 
the  privilege  of  vendors  of  the  nature  of  the  contract  of  eale,  or 
does  it  belong  to  the  remedy  for  inforcing  such  contracts?  In 
cases  of  contracts  made  between  persons  who  are  absent  from 
each  other,  by  means  of  letters  or  authorized  agents,  we  are  of 
the  opinion  that  the  doctrine,  as  established  by  Casaregis,  in 
his  one  hundred  and  seventy-ninth  discourse  on  commerce,  is 
correct,  viz. ,  that  they  are  made  in  the  country  and  subject  to 
its  laws  where  the  final  assent  may  have  been  given,  which  is 
that  of  a  merchant  who  receives  and  executes  the  order  of  his 
correspoudent.  In  this  view  of  the  subject,  the  present  sale 
must  be  considered  as  one  made  in  England,  and  to  be  governed 
by  the  laws  of  that  country,  so  far  as  relates  to  its  effects;  and 
it  is  agreed  that  these  laws  provide  no  privilege  for  vendors  in 
cases  like  the  present.  Our  laws  do  grant  the  privilege  con- 
tended for  by  the  plaintiffs;  and  if  it  be  one  appertaining  rather 
to  the  remedy  than  the  contract  itself,  they  ought  to  be  main- 
tained in  their  claim.  We  have  not  been  able  to  find  a  decision 
directly  in  point,  made  by  any  other  tribunal  of  justice;  and  the 
question  is  new  to  our  own  courts. 

In  the  case  cited  in  favor  of  the  appellants,  from  the  author 
above  mentioned  (same  discourse,  note,  53, 55),  it  was  determined 
that  a  privilege  secured  to  sellers  by  the  laws  of  a  country 
where  the  contract  was  made,  followed  the  property  into  one 
where  by  law,  no  such  privilege  existed.  This  decision  goes  far 
to  show  that  the  privilege  was  considered  as  belonging  to  the 
contract  itself,  and  not  to  the  remedy  for  inforcing  its  execution. 
When  men  enter  into  agreements,  they  generally  do  so  with 
reference  to  the  laws  of  the  place  where  they  contract,  and 
ought  not  to  calculate  on  having  their  rights  and  claims  enlazged 
or  diminished  by  the  laws  of  any  other. 

We  are  of  opinion  that  the  judgment  of  the  court  below  is 
erroneous.  It  is,  therefore,  ordered  that  the  property  claimed 
and  sequestered  by  the  appellees,  be  restored  to  the  syndics  of 
the  insolvents,  as  belonging  to  their  estate,  and  that  the  ap- 
pellees pay  costs  in  both  courts. 


Coy  TRACT  Where  Made. — The  principle  of  thia  case  that  the  ooatnct  is 
deemed  to  be  made  at  that  place  where  fmal  assent  is  given,  or  where  the 
proposed  contract  is  received,  accepted  and  acted  upon,  ought  now  to  be  re- 
garded as  well  established:  See  note  to  Murphy  v.  Murphy,  12  Am.  Deo. 
475;  Scudder  v.  Union  National  Bank,  91  U.  S.  406:  2  Gent  L.  J.  827; 
MUUkin  v.  Pratt,  8  Id.  500. 
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Hi^BRISON  V.  LaVERTT. 

[8  Kakdi,  913.] 

Pasoi.  Bwmmc^  is  not  admiaaible  to  oontndiet  *  deod  by  ihowing  thftt  tht 
camrideratJon  named  in  the  deed  was  not  the  true  ooniideivtion. 

CoBVKBSATioH  AS  EviDKZfGi. — ^If  any  part  of  a  oonyenation  it  given  In  9wU 
denoBy  the  whole  most  be  admitted. 

Apfbai.  from  the  court  of  the  first  district.    The  opinion  statea 
the  case. 

By  Court,  Mabixn,  J.  The  plaintiff  obtained  an  order  of 
seizure  and  sale  on  a  mortgage,  given  by  the  defendant  to 
secure  the  payment  of  a  note  for  one  thousand  and  sixteen 
dollars  and  sixty-six  cents  annexed  to  the  record.  The  mort* 
gage  ^as  contained  in  a  notarial  sale  of  several  lots  sold  by  the 
plaintiff  to  the  defendant  for  three  thousand  and  fifty  dollars, 
for  which  the  latter  gave  notes  for  one  thousand  and  sixteen 
dollars  and  sixty-six  cents  each. 

The  answer  states  that,  *'  True  it  is,  the  defendant  made  the 
notes  and  mortgage  mentioned  in  the  petition,  but  it  is  not  true 
that  the  purchase- money  now  claimed  by  the  plaintiff  is  due; 
on  the  contrary,  the  defendant  avers  that  the  two  first  notes 
have  been  paid,  and  likewise  the  further  sum  of  one  thousand 
dollars  was  paid  by  W.  Boyd  &  Son,  for  the  defendant,  to  the 
plaintiff,  on  account  of  the  price  of  said  lots,  which  leaves  only  a 
balance  of  sixteen  dollars  and  sixty-six  cents,  which  the  defend- 
ant has  always  been,  and  is,  ready  to  pay."  There  was  judg- 
ment for  the  plaintiff,  and  the  defendant  appealed. 

The  evidence,  which  comes  up  with  the  record,  is  composed 
of  two  documents  and  two  depositions:  1.  A  note  of  the  de- 
fendant to  the  plaintiffs  for  one  thousand  dollars,  payable  six 
months  after  date,  with  credits  on  the  back  amounting  to  the 
^hole  sum,  paid  by  W.  Boyd  &  Son  to  the  plaintiff.  This  note 
was  produced  by  the  defendant  on  the  motion  of  the  plaintiff. 
^-  k  receipt  for  said  note,  after  it  was  paid,  from  the  defendant 
to  W.  Boyd  &  Son. 

1.  W.  Bey,  a  witness  for  the  defendant,  proved  the  payment 
of  the  note  for  one  thousand  dollars,  and  deposed  that  in  a 
•conversation  between  the  parties,  he  heard  the  plaintiff  say,  he 
had  made  an  excellent  bargain  in  the  purchase  of  a  house,  and 
being  asked  what  profit  he  would  take  therefor,  said  one  thou- 
^&nd  dollars.  That  the  defendant  purchased  the  house,  and  ho 
uoderstood  from  both  parties,  that  the  above  note  of  one  thou- 
-MBd  dollars  was  given  in  consideration  of  this  purchase.    That 
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the  one  thousand  dollars  profit  of  the  plaintiff  was  to  be  paid 
by  re-pressing  cotton,  and  all  but  the  last  item,  one  hundred 
and  eighty-two  dollars  and  sixty-six  cents,  was  so  paid. 

2.  Davidson,  a  witness  of  the  defendant,  being  interrog^ated 
by  the  plaintiff,  says  he  took  a  cotton  press  from  the  defendant, 
who,  on  this  occasion  told  him,  he  had  purchased  some  prop- 
erty from  the  plaintiff,  and  given  him  a  one  thousand  or  fifieei> 
hundred  dollars  profit,  which  was  to  be  taken  out  in  re-pressing 
cotton. 

On  his  cross-examination,  the  witness  added  that  the  prop- 
erty he  mentioned,  was  purchased  by  Harrison  at  a  sheriff's  sale 
for  three  thousand  and  fifty  dollars,  and  by  him  sold  to  the  de- 
fendant, and  is  the  property  of  which  part  of  the  price  is  now 
demanded. 

It  was  admitted  that  the  plaintiff,  at  the  sheriff's  sale,  gave 
three  thousand  and  fifty  dollars  for  the  property. 

There  was  no  bill  of  exceptions,  but  an  entiy  was  made  on 
the  record,  that  the  testimony  was  taken  subject  to  every  legal 
objection. 

The  defendant  urges  that  he  has  shown  that  he  purchased 
these  lots  for  three  thousand  and  fifty  dollars,  as  appears  by 
the  deed  of  sale  annexed  to  the  petition,  that  the  plaintiff  ha£ 
received  payment  of  two  notes  of  one  thousand  and  sixteen 
dollars  and  sixty-six  and  one  half  cents  each,  and  from  W. 
Boyd  &  Son,  on  the  defendant's  account,  one  thousand  dollars, 
in  all  three  thousand  and  thirty-three  dollars  and  thirty-eight 
and  one  half  cents,  leaving  only  a  balance  of  sixteen  dollars 
and  sixty-six  cents.  That  the  parol  proof  introduced  by  the 
plaintiff,  and  excepted  to  by  the  defendant,  that  there  was  a 
verbal  agreement  to  pay  one  thousand  dollars  more  than  the 
consideration-money  mentioned  in  the  deed,  was  illegal,  and 
must  be  rejected. 

He  insists  that  this  case  cannot  be  distinguished  from  that  of 
Clark's  Executors  ei  al.  v.  Farrar,  3  Mart.  347,  in  which  similar 
evidence  having  been  received  by  the  judge,  a  quo  this  court 
held,  after  solemn  argument,  that  the  evidence  was  illegal,  and 
that  the  payment  must  be  imputed  to  the  purchase-money  ex- 
pressed in  the  deed.  He  argiies  that  in  the  present  case,  the 
consideration  of  the  note  of  one  thousand  dollars  has  been  gone 
into,  and  the  result  is  that  there  was  no  legal  consideration. 
That  in  consequence  of  this,  as  the  note  is  still  in  the  hands  of 
the  original  payee,  the  maker  may  avail  himself  of  this  want  of 
consideration,  and  demand  that  the  money  thus  paid  may  be 
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impnted  to  the  discbarge  of  the  purehaee-moDqr  mentioned  in 
the  deed. 

It  appears  to  us,  no  part  of  the  parol  testimony  was  admissi- 
ble. The  deed  of  sale  bears  date  of  the  third  of  April,  1818» 
and  acknowledges  that  the  lots  are  sold  for  three  thousand  and 
£ftj  dollars,  for  which  the  defendant  has  given  three  notes  of 
one  thoasand  and  sixteen  dollars  and  sixty-six  cents  each,  for 
the  last  of  which  the  present  suit  is  brought;  and  he  attempts 
to  show,  by  parol  evidence,  that  another  note  of  one  thousand 
dollars,  of  a  date  anterior  to  the  deed,  viz.,  eighteenth  of 
March,  1818,  was  giyen  as  part  of  the  purchase-money.  This 
cannot  be  done,  and  if  it  could,  would  certainly  authorize  the 
plaintiff  to  insist  on  the  whole  conversation,  part  of  which  is 
given  by  the  defendant's  witness,  being  related.  If  we  leave 
the  parol  evidence  out  of  view,  there  is  nothing  to  support  the 
defense.  There  is  no  similitude  between  the  case  of  Clarfa 
Ex^rs  el  al.  v.  Farrar  and  this.  Here  the  promise  to  pay  the  one 
thousand  dollars  is  evidently  by  a  written  act,  executed  a  fort- 
night before  the  deed  of  sale. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed  with  costs. 


R^juding  parol  evidence  of  the  conaideratioa  of  »  deed  and  to  payment, 
%M  O'Neal  Y.  Lodge,  1  Am.  Dec.  377;  Bowen  v.  Belt,  11  Id.  286;  Duval  ▼. 
Bibb,  4  Id.  506;  note  to  sec.  26,  voL  1,  GreenL  Ev. 


DURNFORD   V.  DeORUYS. 

[B  ICabtik,  220.1 
Sheriff's  Sale,  Patmknt  of  Bid. — ^The  purchaser  at  a  8heriff*8  sale  mnst 
pay  hia  bid  at  once,  or  it  may  be  diaregarded,  and  the  property  resold. 

Appeal  from  the  court  of  the  first  district.  The  opinion 
states  the  case. 

By  Court,  Mabtdc,  J.  The  plaintiff  obtained  an  order  of 
seizure  and  sale  of  a  tract  of  land  surrendered  by  the  insolvent. 
J.  Tricon  and  Boulignj  became  the  last  bidders  and  purchasers 
of  it.  The  land  being  claimed  by  a  third  person,  and  the  in- 
solvent's title  appearing  doubtful,  they  refused  payment  of 
tbeir  bid,  and  th^  plaintiff  obtained  an  alias  order  of  sale,  or 
ten,  exp.  on  which  the  sheriff  returned  that  the  bidders  having 
paid  the  price  at  which  the  land  had  been  struck  to  them,  he 
had  suspended  the  sale  till  the  further  order  of  the  court.    The 


286  DuBNFOBD  V.  Degbutb.  [Xjonisiana, 

bidders  then  obtained  a  rule  against  the  plaintifib  to  show  canse 
why  the  alias  order  of  sale  or  ven,  exp.  should  not  be  set  aside, 
and,  on  argument,  the  rule  was  discharged.     The  plaintiff  then 
obtained  a  rule  on  the  sheriff  to  show  cause  why  he  did  not 
proceed  to  sell;  which,  on  argument,  was  made  abeolute,  and  & 
pbiries  order  of  sale  issued.     Whereupon  the  bidders  appeolckl. 
Their  counsel  contends  that  by  the  adjudication,  the  sale  be- 
cumo  complete  and  absolute,  the  property  of   the  land   was 
vested  in  them,  and  could  not  be  divested  without  some  act  of 
theirs,  and  they  could  at  any  time  prevent  the  sale  of  it,  'by  paj- 
ing  the  amount  of  their  bid.     He  relies  on  Cur.  Phil.  Remate, 
Bee.  22,  n.  26:  "  What  is  sold  at  public  auction  passes  by  an 
indissoluble  and  efficacious  contract,  from  which  the  parties 
cannot  retract,  as  says  Dr.  Salgrado:  The  proof  of  this  is  that 
the  bidder  can  be  coerced  to  pay,  by  the  capture  of  his  body.'* 
This  is  certainly  true,  but  the  obligations  which  arise  from  tha 
contract  of  sale,  like  all  others,  may  be  dissolved  by  the  con* 
current  wills  of  the  vendor  and  vendee.     Here,  the  bidders 
positively  declared  their  unwillingness  to  comply  with  their  bid 
and  pay  the  money,  and  persisted  in  it  from  the  eleventh  of 
A.ugust  to  the  second  of  January.     By  suing  out  an  alias  order 
of  sale,  the  plaintiff  unequivocally  declared  his  intention  thai 
the  bid  might  be  considered  as  nothing,  and  if  the  concurrence  of 
tbe  sheriff  was  necessary,  he  gave  it  by  advertising  the  land  for 
sale  a  second  time.     We  understand  the  author  of  the  Curia  to 
mean  that  the  sale  is  not  dissoluble  by  the  act  of  either  party 
alone,  and  the  concurrent  will  of  the  parties  are  sufficient  to 
put  an  end  thereto. 

It  is  true,  a  bidder  at  a  sheriff's  sale,  according  to  the  Curia» 
is  coercible  by  tbe  imprisonment  of  his  body,  but  that  is  only  a 
cumulative  remedy.  The  property,  in  the  land  sold  by  the 
sheriff,  has  never  been  determined  to  pass  by  the  sheriff's  return^ 
especially  when  like  the  present,  it  shows  the  bidder's  failure  to 
pay.  The  law  requires  tbe  sheriff  to  make  out  and  deliver  a 
deed  of  sale  to  the.  buyer,  and  this  is  the  period  at  which  the 
property  passes;  till  then  the  conveyance  is  only  inchoate.  The 
sheriff  on  afi.  fa,  is  commanded  to  make  the  money  by  the  sale 
of  tbe  defendant's  property;  he  puts  it  up  for  sale,  bidders 
present  themselves,  and  the  property  is  struck  to  the  one  wha 
offers  the  highest  price.  Now,  if  the  latter  wishes  to  avail  him* 
self  of  the  bargain,  he  must  pay;  if  he  refuses,  the  sheriff  may 
certainly  go  on  and  disregard  the  bid,  though  the  law  may  have 
provided  a  summary  remedy,  if  it  be  thought  proper  to  resort 
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thereto.  But  this  remedy,  like  the  ordinary  one,  is  intended  to 
facilitate,  not  to  retard,  the  making  of  the  money.  It  would  be 
mon&troiis  if  it  became  necessary  on  the  neglect  of  the  bidder 
to  pay,  to  carry  on  legal  proceedings  against  him,  which,  like 
others,  might  be  lengthened  by  ill*faitii  and  chicane,  whilst 
other  bidders  stood  ready  to  bid  and  pay.  It  is  not  easy  to  see 
how  often  and  how  long  the  intervention  of  a  friendly  bidder 
might  delay  an  execution,  if  a  bid,  unaccompanied  with  a 
tender,  could  not  be  passed  over. 

In  the  present  case,  the  land  was  struck  to  the  appellants  on 
the  elcTenth  of  August,  1819,  they  declined  to  pay,  and  sought 
only  to  avail  themselves  of  this  bid  on  the  second  of  January  of 
the  following  year.  Can  a  cash  sale  be  thus  converted  into 
one,  at  a  credit  of  nearly  six  months,  in  that  manner,  without 
paying  any  interest? 

We  are  of  opinion,  that  in  cash  sales  by  the  sheriff,  the  money 
must  be  paid  down  at  once,  or  the  bid  may  be  disregarded.  In 
cash  sr.les,  the  vendee  acquires  not  the  property  of  the  thing 
without  payiug  the  price.  The  bidders  have  themselves  alone 
U>  blame  in  this  instance;  they  cannot  ask  to  avail  themselves 
of  a  bargain,  by  requiring  the  performance  of  the  duties  it  im- 
posed on  the  other  party;  while  they  themselves  refused  to 
comply  with  the  obligations  which  it  had  laid  them  under. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg* 
ment  of  the  district  court  be  affirmed  with  costs. 


Non-Paymbnt  of  Bid. — A  purchaser  at  an  execution  lale,  who  baa  not 
complied,  nor  offered  to  comply,  with  hia  bid,  baa  acquired  no  interest  in,  nor 
rigfai  to  tbe  property  sold,  and  can  maintain  no  action  or  proceeding  in  regard 
thereto:  PeopUr,  Hay;  5  CaL  66;  Haideety  v.  WiUon,  2  Gill,  481;  Davis  v. 
Pryor,  6  a  &  M.  lU;  WUUanu  v.  Smith,  6  CaL  91;  Askew  v.  EbberU,  22  Id. 
263;  Leaeh  v.  Koenig,  65  Mo.  451. 


United  States  Bank  v.  Fleckner. 

[8  MABxnr,  a09.J 

nsAQX. — ^Tbe  indoraement,  by  ita  cashier,  of  a  note  belonging  to  a  bank,  ia 
insufficient  to  transfer  the  note  unless  tbe  act  of  tbe  casbier  was  author- 
ised; and  this  authorization  can  not  be  established  by  showing  that  it  ia 
the  common  usage  of  all  the  banks  in  the  city  to  transfer  notes  and  billa 
by  tbe  cashier's  indorsement. 

Appeal  from  the  court  of  the  first  district.    The  facts  are 
stated  in  the  opinion. 
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By  Oourt,  Debbxght,  J.  The  plaintiffs  sue  on  a  promisBoi^ 
note  which,  they  say,  was  indorsed  to  them  by  the  Planters' 
bank.  They  are  accordingly  bound  to  show  that  indoraemeni, 
and  transfer.  In  attempting  to  do  so,  however,  they  prove  only 
that  the  indorsement  was  made  by  the  cashier.  Was  the  cashier 
authorized  to  transfer  the  property  of  the  bank  by  his  indorse- 
ment alone.  The  plaintijQTs  have  endeavored  to  show  that,  by 
exhibiting  a  resolution  of  the  board  of  directors,  purporting  to 
authorize  the  president  and  cashier  to  liquidate  the  balance  due 
to  the  plaintiffs.  We  do  not  think  that  it  follows  from  this 
resolution  that  the  president  and  cashier  were  authorized  to 
transfer  the  property  of  the  bank  by  their  indorsement;  but  if 
it  could  so  be  construed,  the  signature  of  both  ought  certainly 
to  be  deemed  necessary. 

The  plaintiffs  have  offered  to  prove,  by  the  testimony  of  two 
of  the  cashiers  of  the  banks  in  this  city,  that  it  was  the  com- 
mon usage  for  notes  or  bills  belonging  to  the  banks,  to  be 
transferred  by  the  cashier's  indorsement,  vnthout  a  written 
authority  for  that  purpose.  We  think  that  such  evidence  was 
rightfully  refused  to  be  admitted,  because  the  business  of  banks 
is  directed  by  law  to  be  conducted  according  to  the  rules  and 
regulations,  which  they  may  think  fit  to  adopt,  and  no  such 
thing  as  an  usage  common  to  them  all,  established  only  by 
practice,  could  be  deemed  a  legal  rule  of  conduct  for  the  man- 
agement of  the  concerns  of  any  of  them,  especially  when  their 
property  is  to  be  disposed  of. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed  with  costs. 

The  doctrine  of  this  case  on  the  subject  of  usage  probably  conflicts  with 
'  Lincoln  and  K.  B.  v.  Page,  6  Am.  Dec.  52;  and  if  so,  we  incline  to  the  view 
that  the  hitter  case  the  better  represents  the  law  upon  the  subject.  For  other 
cases  on  the  subject  of  usage  see  Jordan  v.  MeredUh,  2  Am.  Dec  373  and 
note;  BarksdaU  v.  Broum,  9  Id.  720;  Morgan  v.  Bcuik  o/N.  -4.,  11  Id.  575; 
Bhjtlie  V.  Bidiards  10  S.  &  R.  261,  jwsl;  Bank  of  Columbia  v.  Magruder,  6 
H.  &  J.  172,  to  be  reported  in  14  Am.  Dec. 


Steel  v.  Cazeaux. 

[3  Mabtim,  818.] 

A  Judgment  of  Conviction  in  a  criminal  prosecution  cannot  be  given  in 

evidence  in  a  civil  action. 
Confessions  to  the  effect,  that  the  party  confessing  believed  that  certain 

injuries  were  committed  by  his  slave,  are  not  saffioient  to  anthoriss  a 

judgment  against  him. 
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Appeai.  from  the  court  of  the  first  distriet.  The  opinions  suffi- 
cieDtly  st-ate  the  facts. 

Bj  Goart,  Mathews,  J.  This  is  a  case  in  which  the  plaintifi 
sues  to  recover  damages  for  the  loss  of  his  slaye,  who,  he 
alleges,  was  killed  by  a  slave  belonging  to  the  defendant.  His 
claim  for  indemnification  is  founded  on  the  twenty-second  sec- 
tion of  the  Black  Code,  1  Martin's  Digest,  629,  and  the  Civil 
Code,  40,  art.  22.  These  laws,  by  the  terms  in  which  they  are 
expressed,  seem  to  require  that  the  act  of  a  slave  which  causes 
damages  to  any  person  should  amount  to  an  offense  punishable 
on  the  person  of  the  slave. 

In  the  course  of  the  trial  in  the  court  below,  the  plaintiff 
offered  in  evidence  the  record  of  a  prosecution  and  conviction 
of  the  slave  of  the  defendant,  for  the  offense  which  is  alleged 
to  have  caused  the  damage  complained  of  in  his  petition,  and 
it  being  admitted  by  the  court,  in  opposition  to  objections 
raised  by  the  counsel  of  the  defendant,  he  took  a  bill  of  excep- 
tions. If  this  evidence  were  properly  received  in  the  cause,  it 
woold  prove  satisfactorily  a  criminal  act  to  have  been  com- 
mitted by  the  slave,  whose  master  is  now  pursued  for  damages 
caused  by  it,  and  the  plaintiff  would  only  have  to  show,  in  ad- 
dition, the  extent  of  the  injury  done  him. 

Bat  we  are  of  opinion  that  this  testimony  was  erroneously 
lidmitted.  The  general  rule  of  evidence  is,  that  a  record  of 
conviction,  in  a  criminal  prosecution,  cannot  be  given  in  evi- 
dence in  a  civil  suit  for  damages  occasioned  by  the  offense  of 
vhich  the  party  stands  convicted.  The  reasons  in  support  of 
this  rule  are,  that  it  is  res  inter  alios  acta,  and  that  the  convic- 
tion may  have  been  effected  by  testimony  not  admissible  in  a 
civil  action.  If  there  be  sound  reasons  for  the  rule,  it  cannot 
be  contended  with  any  kind  of  propriety  that  convictions  of 
slaves  under  our  black  code,  ought  to  form  an  exception  to  it; 
they  exist  in  greater  force;  for  the  criminal  prosecution  against 
A  slave,  in  which  his  master  is  no  party,  more  clearly  estab- 
liiihes  the  distinction  of  the  parties,  and  such  conviction  may 
he  originally  had  on  the  testimony  of  slaves,  which  is  not  to  be 
received  against  free  persons.  Rejecting  the  record  of  the 
criminal  prosecution  as  improper  evidence,  the  plaintiff's  claim 
for  indemnification  is  supported  only  by  proof  of  some  loose, 
indefinite,  extra-judicial  confessions,  on  the  part  of  the  defend- 
ant, of  his  belief  that  his  slave  did  kill  the  slave  of  the  other, 
too  light,  in  our  opinion,  to  sustain  his  demand.  They  do  not 
cany  with  them  any  evidence  that  the  appellant  knew  the  fact 
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of  killing,  or  any  of  the  circumstances  attendant  on  it,  for  any* 
thing  that  appears  to  the  contrary  (admitting  that  it  did  take 
place),  it  may  have  happened  in  a  manner  which  would  releajse 
the  master  from  all  responsibility  in  damages.  It  is  true,  thai 
in  a  criminal  prosecution,  for  the  offense  of  killing,  it  is  alwaya 
presumed  to  have  been  done  feloniously,  and  the  proof  of  in- 
nocence must  be  made  out  by  the  person  charged  with  the 
crime;  but  in  a  civil  action  for  damages,  it  is  belicTed  that  a 
plaintiff  ought  to  be  required  to  show  eveiy  circumstance  neces- 
sary to  authorize  a  recovery.  We  are  of  opinion  that  the  judg- 
ment of  the  district  court  is  erroneous. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  it  \» 
reversed  and  annulled;  and  it  is  further  adjudged  and  decreed 
that  judgment  be  entered  for  the  defendant  and  appellant  with 
costs  in  both  courts. 

.  The  plaintiff  obtained  a  rehearing,  upon  which  IIiLlthews,  J.,, 
delivered  the  opinion  of  the  court:  "In  this  case,  the  court, 
having  doubted  the  correctness  of  their  decision,  granted  a  re- 
hearing. We  have  examined,  with  attention,  the  arguments  of 
the  counsel  in  the  cause,  which  have  been  submitted  to  us  in. 
writing,  and  can  perceive  no  good  reason  to  change  the  judg- 
ment heretofore  given.  It  rests  entirely  on  certain  extra-judi- 
cial confessions  of  the  appellant,  drawn  from  him  by  a  demand 
of  reparation  for  an  alleged  injury  to  the  property  of  the  ap- 
pellee, and  verified  by  witnesses  called,  no  doubt,  for  the  ex- 
press purpose  of  testifying  to  anything  favorable  to  the  claim 
of  the  latter,  which  might  be  expressed  by  the  foimer  in  con- 
versations between  the  parties,  entered  into  for  that  purpose. 
These  confessions,  as  stated  in  our  former  opinion,  amount  to 
nothing  more  than  a  belief  on  the  part  of  the  appellant,  that 
the  injury  complained  of  was  committed  by  his  slave,  not  suffi- 
cient, under  all  the  circumstances  of  the  case,  to  authorize  a 
judgment  against  him.  Although  no  legal  objection  exists  to 
the  credibility  of  the  witnesses,  as  nothing  appears  on  the  rec- 
ord directly  to  impeach  their  credit,  yet  it  is  thought  that  the 
testimony  thus  given  by  witnesses  called  on  by  one  party,  as 
we  believe,  for  the  express  purpoE>e  of  afterwards  relating  on 
oath  whatever  they  might  hear  favorable  to  his  interest,  ought 
to  be  received  with  some  small  allowance  in  favor  of  the  defend* 

ant. 

'*It  is,  therefore,  ordered  that  the  judgment  heretofore  pro* 
nounced  in  this  court  remain  undisturbed^" 


June,  1820.]  GnxT  v.  Henet.  291 

JuDOMBffTS  nr  Cbimixal  PB08ICUTX0V8.  —  Eecordt  of  the  oonTiotum  or 
acquittal  of  a  party,  in  a  criminal  proaecntion,  are  not  omally  eyidenoe  of 
the  facta  on  -which  they  are  hased,  in  any  civil  action:  1  OreenL  Er.,  aec. 
537;  BeUayr.  New HaH/ard, 2S dmn.  185;  Hutchauony.  Bankqf  WheeUng, 
41  Pa.  St.  42;  BeauaoUU  ▼.  Brown^  15  La.  Ann.  543.  In  aome  caaea,  how- 
ever, the  oonviction  in  a  prior  prosecution  has  been  admitted  in  evidence 
■gainst  the  party  convicted  in  a  civil  action  against  him  for  fhe  same  wrong: 
Mo9f9  V.  Bradley,  3  Whart  272;  see,  also,  Tatlock  v.  Harris,  1  H.  Bl.  569; 
Howard  v.  Smith,  2  T.  K.  750.  So  in  an  action  for  malicious  prosecution,  it 
waa  held  that  the  conviction  of  the  plaintiff  upon  the  prosecution  was  con- 
clusive against  him:  MeUor  v.  Baddeley,  6  Carr.  &  P.  374.  Judgments  in 
criminal,  like  those  in  civil  cases,  are  always  competent  evidence  of  their 
own  rendition.  "There  is  one  exception  to  the  rule  as  to  the  non-admissi- 
bility  of  a  conviction  as  evidence  for  or  against  strangers;  and  that  is  in 
cases  where  the  conviction  is  upon  a  matter  of  public  or  general  interest,  in 
which  case  it  will  be  admissible  on  the  same  principle  as  verdiota  and  decrees 
in  suits  relatiDg  to  similar  matters:**  2  PhiL  Ev.  4  Am.  ed.  p.  55;  Jtfaybes  t. 
Avery,  18  Johna.  352;  PetrU  y.  NvUdO,  11  Exo.  569. 


GiLLY  V.  Henry. 

[8  Mabzdi,  403.] 

Vehdeb's  Refobal  to  Take  Awat  Goods  entitles  the  vendor,  after  proper 
notice,  to  sell  them  on  account  of  the  vendee. 

Appeal  from  the  court  of  the  parish  and  city  of  New  Or- 
leans.    The  opinion  states  the  case. 

Porter,  for  the  plaintiffs,  reviewed  the  evidence  in  the  case, 
and  cited  5  Johnson,  395;  4  Esp.  251. 

Livingston,  for  the  defendant. 

By  Court,  Mabtin,  J.  The  question  of  fact  appears  to  us  to 
have  been  correctly  decided  in  the  parish  court.  The  plaintiffs 
have  clearly  shown,  by  the  testimony  of  Dutillet,  and  that  of 
McClellan,  that  they  sold  one  hundred  barrels  of  flour  to  the 
defendant;  and  that  flour  of  the  quality  sold  was  then  worth 
thirteen  dollars  per  barrel.  The  defendant,  on  receiving  the 
plaintiff's  note,  by  the  hands  of  Dutillet,  in  which  six  hundred 
and  fifty  dollars  were  demanded,  as  a  part  of  the  price  of  the  one 
hundred  barrels  of  flour  sold,  but  not  yet  delivered,  to  have  ex- 
cused himself,  and  promised  payment  in  the  course  of  the  week 
then  following.  This  is  clearly  sufficient  evidence  that  a  pur- 
chase of  one  hundred  barrels  of  flour  had  taken  place,  and  the 
defendant  drew  from  the  witness  in  the  cross-examination  the 
fact  that  McGowan,  another  clerk  of  the  plaintiffs,  who  was 
out  of  the  reach  of  the  process  of  the  court  at  the  time  of  the 
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trial,  had  made  an  entry  of  the  sale  in  the  plaintiffs'  books. 
Although  the  testimony  shows  a  marked  intention  in  the  de- 
fendant to  avoid  paying  the  plaintiffs,  it  does  not  appear,  from 
auy  part  of- the  record,  that  his  counsel  in  the  parish  court 
complained  of  an  overcharge. 

It  is  true,  there  is  no  evidence  of  the  defendant  having  ex- 
pressly agreed  to  pay  thirteen  dollars  per  barrel,  but  it  is  shown 
tljut  this  was  the  fair  and  current  price.  The  defendant  has 
not  objected  to  evidence  of  the  current  price  being  received, 
and  it  does  not  appear  that  any  question  was  raised  in  the 
parish  court  on  this  head.  According  to  the  mode  of  practice 
in  courts  of  common  law,  the  plaintiff  who  expects  to  avail  him- 
self, in  case  of  his  inability  to  prove  the  contract  as  it  was  really 
made,  of  the  obligation  which  the  law  raises  in  the  vendee,  to 
pay  the  fair  price  of  the  thing,  must  have  a  count  in  his  declar- 
ation, stating  that  the  defendant  promised  to  pay  what  the 
goods  were  worth,  quantum  valebant.  In  courts  in  which  the 
practice  of  the  civil  law  prevails,  the  plaintiff  does  not  produce 
his  case  in  various  forms,  and  evidence  is  admitted  when  it 
supports  the  allegation  in  substance. 

Here,  the  petition  states  that  the  defendant  owes  to  the 
plaintiffs  thirteen  hundred  dollars,  because  they  sold  him  one 
hundred  barrels  of  flour  at  thirteen  dollars.  Now,  evidence 
Lhat  the  defendant  purchased  from  the  plaintiffs  one  hundred 
barrels  of  flour,  which  were  really  bona  fide  worth  thirteen  dol- 
lars per  barrel,  substantially  and  perhaps  literally  supports  this 
uUegation,  if  there  be  no  evidence  of  a  positive  agreement  at  a 
speciflc  price.  If  the  defeudaut  purchased  flour,  which  was 
worth  thirteen  dollars  per  barrel,  without  auy  specific  price 
T)eiug  agreed  upon,  he  impliedly  purchased  it  at  thirteen  dollars. 
That  thirteen  hundred  dollars  were  the  amount  of  the  flour, 
.'iccordiug  to  the  intention  of  the  parties,  is  corroborated  by  the 
circumstance  that  part  of  the  flour  was  to  be  paid  in  a  few  days, 
und  tbo  rest  when  it  was  taken  away,  in  a  few  weeks;  and  the 
defendant,  when  in  a  few  days  after  he  was  called  on  for  six 
hundred  and  fifty  dollars,  expressed  no  dissatisfaction  at  the 
demand.  On  such  a  contract,  the  parts  mentioned  not  being 
defined,  equal  ones  must  be  presumed  to  have  been  intended. 
If,  therefore,  the  flour  was  sold  at  thirteen  dollars,  the  sum  of 
nix  hundred  and  fifty  dollars  claimed  as  the  first  part  of  ihe 
amount,  must  be  that  which  sliould  be  called  for. 

It  is  next  objected  that  the  number  of  weeks  after  which  the 
lust  payment  was  to  be  made  is  undefined;  a  few  weeks.     Thia 


July,  1820.]  GiLLY  V.  Henbt.  291 

mole  of  BpeakiDg  is  seldom  used  to  denote  a  longer  period  thas 
eight  weeks,  or  fifty-six  days.  The  uezt  period  is  usually  de- 
scribed by  the  words  sixty,  uinety,  or  one  hundred  and  twenty 
days;  two,  three,  four,  or  six  mouths.  Upon  the  whole,  wa 
think  that  the  parish  judge  correctly  decided  the  question  of 
fact.    But  we  thiuk  he  erred  iu  that  of  law. 

We  have,  in  a  cose  like  this,  n  statute  provision,  Part  6,  5« 
24.  When  the  vendee  refuses  to  come  and  take  away  the  gooda, 
mad  the  vendor  has  occasion  for  the  vessels  in  which  they  are 
contaiued,  he  has  a  right  to  hire  others,  and  if  none  are  to  be 
had,  after  notice  to  the  vendor,  he  may,  after  a  reasonable  time, 
let  the  liquor  run  in  the  street  or  sell  it  to  another.  HahiendQ 
la  dicha  mora  o  lardavza  en  el  comprador ^  piiede  el  veiidedor  vender 
las  mercaderiaa  para  sacar  hu  pago  del  precio  y  cobrar  lo  que  m 
perde  de  1 1  eu  ellas,  del  comprador:  Cur.  Phil.  Yenta,  49;  Cur. 
Phil.  ill.  Venta,  46. 

So  ib  is  iu  England.     In  the  case  of  Martin  v.  Addock,  4  Esp. 
251,  Lord  EUenborough  decided  that  the  vendor  might  recover 
the  loss  or  difference  of  price  arising  on  a  re-sale,  as  well  as 
damages  for  not  taking  away  the  goods,  and  that  it  was  no 
objection  to  his  recovery  on  the  general  count  for  goods  sold 
and  delivered,  that  he  had  not  the  goods  then  ready  to  deliver. 
Similar  decisions  have  taken  jAblcq  iu  New  York:  Ilrrmanra 
et  al,  v.  YeomanSf  5  Johns.,  406;    SawJa  et  oL  v.  Taylor  el  (d.^ 
Id.  395  [4  Am.  Dec.  374].     The  court  there  observed:  "That 
after  the  defendants'  refusal  to  come  and  take  away  tho  prop- 
erty (wheat),  it  was  thiown  on  the  plaintiffs'  hands,  and  they 
were  by  necessity  made  the  defendants'  trustees  to  manage  it; 
and  being  thus  constituted  trustees  or  agents  for  the  defend- 
ants, they  must  either  abandon  the  property  to  destruction  by  re- 
fusia^r  to  have  anv  concern  with  it,  or  t^ike  a  course  more  for  the 
advantage  of  the  defendants  by  selling  it."     Tliere  is  a  strong 
analog}' between  this  case  and  that  of  the  assured  iu  the  ease  of 
abandonment.     In  both  cases  the  party  in  possession  id  to  be 
considered  as  an  agent  of  the  other  party  from  necessity,  and 
his  exercise  of  the  right  to  sell  ought  not  to  be  viewed  as  a 
waiver  of  his  rights  on  the  contract.     This  rule  operates  justly 
as  respects  both  parties;  for  the  reason  which  induced  tho  one 
party  to  refuse  the  acceptance  of  the  property,  will  induce  the 
other  to  act  fairly,  and  sell  it  to  the  best  advantange.     Ib  i.4  a 
much  fitter  rule  than  to  require  it  of  the  party  on  whom  the  pos- 
•eflsion  of  the  thing  is  thrown  against  his  will,  and  contrary  to  the 
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duty  of  the  other  party,  to  suffer  the  property  to  perish,  as  aeon- 
dition  on  which  his  right  to  damages  is  to  depend. 

Where  a  merchant  orders  goods  from  abroad,  and  they  do 
not  correspond  with  the  order,  he  sells  them  as  the  agent,  and 
for  the  account  of  the  shipper.  The  parish  court  thought  that 
the  plaintiffs,  in  the  case  under  consideratiou,  might  have  prayed 
for  a  sequestration  of  the  property,  and  on  showing  it  to  be 
perishable,  have  obtained  an  order  for  the  sale  of  it.  In  many 
cases,  especially  in  that  of  an  absent  defendant,  the  delay  and 
expenses  attending  this  mode  of  seeking  relief,  would  leave  but 
little  to  satisfy  the  claim  of  the  vendor.  We  are  of  opinion  thiit 
the  parish  court  erred. 

lb  is,  therefore,  ordered,  adjudged  and  decreed,  that  its  judg- 
ment be  annulled,  avoided  and  reversed,  and  that  the  plaintiffs 
recover  from  the  defendant  the  sum  of  nine  hundred  and  three 
dollars  and  sixty-six  cents,  with  costs  in  both  courts. 


HoBSON  V.  Davidson's  Syndic. 

[8  MABxnr,  422.] 

Novation. — Where  an  agent  takes  notes  payable  to  himself  for  goods  sold  by 
him,  and  new  notes  for  a  longer  time  but  npon  the  same  consideratioo 
are  afterwards  given  to  the  principal,  this  is  not  a  novation. 

Vendor's  Lien. — A  vendor  of  movable  goods  has  a  lien  on  them  while  they 
remain  in  the  possession  of  the  vendee. 

Appeal  from  the  court  of  the  parish  and  city  of  New  Orleans. 
The  plaintiffs  stated  that  they  sold  by  their  agent  merchandise 
to  the  Amount  of  four  thousand  three  hundred  and  thirteen  dol- 
lars and  fifty-seven  cents,  of  which  two  thousand  eight  hundred 
and  eighty-two  dollars  and  ninety-two  cents  remained  due;  that 
the  purchaser  was  insolvent,  and  that  a  general  sequestration 
had  been  issued  against  his  goods,  uuder  which  they  had  been 
seized;  that  among  the  goods  so  seized  is  a  part  of  the  merchan- 
dise sold  by  plaintiffs.     The  facts  are  stated  in  the  opinion. 

Hennen,  for  the  defendant.  The  vendor  is  not  entitled  to  a 
lien  on  property  sold  on  credit,  under  the  Roman  law:  Pothier 
TraUe  da  conlrat  de  vente,  Nos.  318,  322,  323;  nor  under  the 
Spanish  law:  Cui^ia  Philipica,  Prelacion,  Nos.  6,  7;  Salgrado 
Ldhynnih,  credit,  concur,  part  1,  ch.  14,  No.  78.  There  has 
beu  a  novation  by  the  taking  of  new  notes  and  the  extension 
of  credit  and  this  destroys  the  vendor's  lien:  Civil  Code,  296, 
art.  173,  179. 
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Workman^  for  the  plaintiffs.  The  plaintifb  have  a  lien  whioh 
has  not  beeu  divested  by  the  taking  of  new  notes:  Oax  y. 
Eaband's  Syndias,  4  Mart.  11. 

By  Court,  I^ebbignt,  J.  The  plaintiffs  claim  a  privilege  on 
unndry  goods,  which  were  sold  to  William  Davidson,  an  in* 
solvent  debtor,  of  whose  creditors  the  defendant  is  syndic.  The 
goods  were  found  in  the  insolvent's  possession,  and  there  is  no 
dispute  about  their  identity.  The  claim  is  resisted  on  the 
ground  that  the  sale  was  not  made  by  the  plaintiffs,  but  by  an- 
other person,  to  wit,  John  K.  West,  to  whom  Davidson  had 
given  in  payment  his  promissory  notes,  which  were  subse- 
quently replaced  by  other  notes  subscribed  directly  to  one  of 
the  plaintiffs;  from  this  circumstance  it  is  argued  that  a  novation 
has  taken  place,  and  that  the  privilege  is  lost. 

It  is  clear,  we  think,  that  if  a  novation  has  taken  place  here, 
it  must  result  from  the  substitution  of  one  creditor  to  another. 
Por  the  niero  act  of  having  received  from  the  debtor  other 
notes,  at  a  longer  credit  than  the  first,  would  not,  if  between 
the  same  parties,  produce  a  novation  of  the  debt.     "  If  since 
the  debt  waa  contracted,"  says  Pothier,  in  his  treatise  ou  Obli- 
gations, No.  559,  "  a  new  agreement  has  taken  place  between 
the  creditor  and  the  debtor,  by  which  a  longer  time  of  payment 
has  been  given,  or  a  new  place  for  the  payment  appointed,  or 
the  debtor  allowed  the  liberty  of  paying  to  another  person  than 
the  creditor,  or  even  by  which  the  debtor  should  have  bound 
himself  to  pay  a  larger  sum  or  a  lesser  one,  to  which  the  cred- 
itor was  willing  to  confine  his  demand;  in  all  these  cases  and 
the  like,  according  to  the  principle  that  the  novation  is  not  to 
be  presumed,  it  must  be  decided  that  there  has  been  no  nova- 
tion, and  that  the  parties  intended  only  to  modify,  diminish,  or 
augment  the  debt,  rather  than  extinguish  it,  in  order  to  sub- 
stitute a  new  one  to  it,  if  they  did  not  explain  themselves."    It 
is  also  the  opinion  of  Merlin:  Il('p.  dd  jar.  ro.  novation,  sec.  5. 
But  was  there  a  substitution  of  one  creditor  to  another  ?  John 
K.  West,  who  has  been  heard  as  a  witness,  and  ogainst  the  com- 
i)Ctency  of  whose  testimony  nothing  has  been  shown,  has  declared 
ibat  iu  this  transaction,  he  acted  as  the  agent  of  the  plaintiffs; 
tlie  true  creditors,  then,  of  the  price  of  those  goods  were  the 
Ijlaintiffs.     When    a  prolongation   of  credit  was  granted    for 
tbo  payment  of  that  price,  one  of  the  plaintiffs  acted  in  person, 
And  the  notes  were  made  payable  to  him.     We  do  not  see  there 
A  clian<?e  of  creditor. 
Wo  think  that  both  by  our  civil  code  and  the  Spanish  com- 
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mercial  law,  often  enforced  here  in  that  respect,  yendorB  of 
moTable  goods,  unpaid  for,  retain  a  priviloTo  on  them  so  long 
as  they  remain  in  the  possession  of  the  bu^  er. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  tliat  the 
judgment  of  the  parish  court  be  reversed;  and  proceeding  to 
give  such  judgment  as  we  think  ought  to  have  been  rendered 
below,  it  is  further  adjudged  and  decreed,  that  the  goods  se- 
questered in  this  case  be  sold  by  the  sheriff,  and  that  out  of 
their  proceeds,  if  so  much  there  is,  the  plaintiffs  do  recover  the 
sum  sued  for;  and  it  is  further  ordered  that  the  appellees  paj 
the  costs  of  this  appeal,  and  that  those  in  the  inferior  coori 
be  paid  by  the  appellant. 

Novation  Dkiiksd.— '*  The  term  novation  has  not   been  much  used  is^ 
English  or  American  law,  bat  may  be  fonnd  in  some  late  English  cases;  and 
the  thing  itself,  or  this  form  of  contract,  may  be  fonnd  in  many  oaaem,  both 
in  EIngluid  and  in  this  country.    The  word  is  borrowed  from  the  civil  l»w, 
where  it  forms  an  important  topic;  and  we  may  find  a  clear  statement  of  its 
principles  in  Pothier's  work  on  Contracts,  part  3,  ch.  2,  art  I.     It  is  defined 
thus:  A  transaction  whereby  a  debtor  is  discharged  from  lus  liability  to  his 
original  creditor,  by  contracting  9k  new  obligation  in  favor  of  a  new  creditor, 
by  the  order  of  his  original  creditor.     Thus,  A  owes  B.  one  thoasand  dol- 
lars; B.  owes  C.  the  same  snm,  and  at  the  request  of  C,  orders  A.  to  pay 
that  sum,  when  it  shall  fall  due,  to  G.   To  this  A.  consents,  and  R  diachafges 
A.  from  all  obligations  to  him.    A.  thus  contracts  a  new  obligation  toC, 
and  his  original  obligation  to  R  is  at  an  end.   By  the  civil  law,  any  new  con- 
tract entered  into  for  the  purpose  and  with  the  effect  of  dissolving  an  exist- 
ing  contract  was  regarded  as  a  novation,  and  in  the  above  case  the  civil  law 
would  recognize  two  sorts  of  contracts  of  novation;  the  contract  by  which  A. 
is  discharged  from  his  liability  to  B.  by  contracting  a  new  obligation  to  C, 
and  the  novation  by  which  K  would  be  diachaiged  from  his  obligation  to  C. 
by  procuring  A.  as  a  new  debtor.     This  distinction  has  not  been  preserved  in 
the  common  law,  and  the  rights  and  obligations  of  the  parties  in  both  esses 
are  governed  by  the  same  rule:**  1  Pars.  Cont.  5th  ed.,  217.    The  principal 
case  is  followed  in  Milkmdon  v.  N.  0.  Water  Co.,  11  Mart  278,  upon  the 
subject  of  vendor's  liens. 


ROWLETT    V.  GrIEVe's   SyNDICS, 

[8  MAanir,  488.] 

SuBBOOATiON,  PABTNER*8  RiGHT  TO. —  A  partner  paying  the   partnership 
debts,  is  subrogated  to  the  rights  of  the  creditors  thus  paid. 

Appbal  from  the  court  of  the  first  district.    The  opiniou 
states  the  facts. 

By  Court,  DEBBiaNT,  J.     The  plaintiff,  a  merchant  of  Lon- 
don, was  a  partner  in  trade  with  Samuel  Corp,  a  merchant  of 
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New  York.  They  traded  in  London,  under  the  firm  of  Bow- 
lett  t  Co.,  and  in  New  York,  under  the  firm  of  Samuel  Corp 
alone.  In  the  year  1799,  Bowlett  sent  to  Corp  for  their  joint 
concern,  the  ehip  Chesapeake,  richly  loaded,  which  Corp  Bent 
to  New  Orleans,  consigned  to  one  Samuel  Watson,  afterwards 
superseded  in  this  agency  by  George  Pollock,  who  was  himself 
succeeded  in  it  by  John  Grieve,  of  whose  creditors  the  defend- 
ants are  syndics.  At  the  expiration  of  the  agency  of  Pollock, 
part  of  the  proceeds  of  the  cargo  of  the  Chesapeake,  consisting 
of  outstanding  debts,  some  of  them  secured  by  mortgage,  and 
a  certain  plantation,  in  the  parish  of  New  Orleans,  bought  with 
the  said  proceeds,  were  delivered  by  Pollock  to  Grieve.  Grieve^ 
having  afterwards  become  bankrupt,  put  all  that  property  in 
his  bilan  as  his  own,  and  the  object  of  the  present  suit  is  to 
recover  it  from  his  syndics. 

It  appears  that  Corp,  independently  of  his  connection  with 
Bowlett,  the  plaintiff,  was  a  partner  of  the  mercantile  house  of 
Corp,  Ellis  &  Shaw,  of  New  York,  with  whom  Grieve  had 
dealings;  and  that  Grieve,  being  a  creditor  of  that  house,  pre- 
tended to  apply  Corp's  particular  property  to  the  payment  of 
that  debt.     But  Grieve,  as  the  successor  of  Pollack  in  tho 
agency  of  the  business  of  Corp  and  of  Bowlett,  must  be  pre- 
sumed to  have  known  that  the  proceeds  of  the  Chesapeake  be- 
longed to  that  concern;  neither  could  he  be  ignorant  that  Bow* 
lett,  on  the  expiration  of  his  partnership  with  Corp,  settled  and 
paid  all  his  debts,  and  was  of  course  subrogated  to  the  rights, 
of  the  creditors  of  that  partnership  on  the    joint  property. 
But,  whether  he  knew  it  not,  the  fact  being  that  the  property 
here  claimed  is  the  proceeds  of  the  Chesapeake's  cargo,  belong- 
ing to  the  concern  of  Corp  and  Bowlett,  and  subsequently  to 
Bowlett  alone,  after  payment  of  the  debts  of  that  concern;  and 
there  being  no  evidence  that  Grieve  was  induced  to  make  any 
advances  to  the  house  of  Corp,  Ellis  &  Shaw,  from  a  belief  that 
he  held  in  his  hands  property  belonging  to  Corp,  as  a  kind  of 
pledge  or  security,  the  property  claimed  must  go  to  its  real 
owner,  William  Bowlett. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
XDent  of  the  district  court  be  affirmed,  with  costs. 

Subrogation  as  defined  by  Mr.  Bispham,  in  section  335  of  his  work  on 
the  Principles  of  Equity,  '*is  the  equity  by  which  a  person  who  is  second- 
vily  liable  for  a  debt,  and  has  paid  the  same,  is  put  in  the  place  of  the  cred- 
itor, BO  as  to  entitle  him  to  make  use  of  all  the  securities  and  remedies  possessed 
by  the  creditor,  in  order  to  enforce  the  right  of  exoneration  as  against  th* 
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principal  debtor,  or  of  contribation  against  others  who  are  liable  in  the 
rank  with  himself.*'  If  this  definition  be  oorrect,  a  partner  is  not  entitled, 
atrictly  speaking,  to  subrogation  on  paying  a  partnership  debt,  for  he  is  liable 
primarily,  and  not  secondarily.  Perhaps,  in  Pennsylvania,  where  there  axe 
no  courts  of  equity,  a  partner  is  sometimes  abrogated  to  the  rights  aod 
remedies  of  a  creditor  whom  he  has  paid;  but  this  is  never  done  unless  there 
has  been  an  accounting  between  the  partners,  and  it  has  been  ascertained 
that  the  one  cbiiming  subrogation  is  the  creditor  of  the  firm:  JSmgbef'a  ap^ 
jteaL,  28  Pa.  St.  524;  FessUr  v.  Hickemell,  82  Id.  150.  What  the  judge  un- 
doubtedly intended  to  assert  in  the  principal  case  was  that  Bowlett,  having 
paid  all  the  debts  of  the  partnership,  had  the  right  to  pursue  and  retain  its 
assets  until  he  was  fully  repaid  for  all  advances  made  by  him  for  the  benefit 
of  the  partnership.  Of  the  correctness  of  this  position  there  is  no  doubt: 
Story  on  Part,  sec.  97. 


Patterson  v.  McGahey. 

[8  MASm.  486.] 

Factor's  Luit. — ^A  factor  has  a  lien  on  the  goods  of  his  principal  in  his  pos- 
session for  a  general  balance  due  on  account. 

Appeal  from  the  court  of  the  first  distriot.  The  opinion 
states  the  case. 

By  Court,  DEasiONT,  J.  The  plaintiffs  attached  forty-four 
bales  of  cotton  belonging  to  the  defendant,  Daniel  McGahey, 
proved  their  debt  and  obtained  judgment,  but  William  Fitz, 
in  whose  possession  the  cotton  was^  claims  to  be  paid,  in  pref- 
ereDce  to  the  plaintiffs,  the  amount  of  his  account  of  advances 
to  McGahey. 

It  appears  that  since  the  month  of  September,  1819,  a  course 
of  commercial  dealings  were  carried  on  between  Fitz  and  Mc- 
Oahey;  Fitz  selling  him  goods  on  credit,  and  paying  his  drafts, 
and  McGahey  sending  him  cotton  from  time  to  time.  Fitz's 
books  show  that  he  sold  that  cotton  for  McGahey's  account, 
and  carried  the  amount  of  sales  to  his  credit;  and  that,  at  the 
time  when  the  attachment  took  place,  a  balance  of  three  tbou- 
suud  three  hundred  and  fifty-three  dollars  and  eighty-nine 
cents,  were  due  from  McGahey  to  Fitz.  There  can  be  no  hesi- 
tation ill  saying  that  between  men  thus  connected,  whether  they 
are  viewed  as  principal  and  agent,  or  as  creditor  and  debtor, 
property  so  situated  must  be  considered  as  liable  to  the  pay- 
ment of  the  advances  made  from  one  party  to  the  other.  It  is 
ji  principle  of  the  law-merchant,  settled  by  repeated  decisions, 
that  the  factor  has  a  lieu  upon  the  goods  of  his  principal  in  his 
Lands,  for  the  general  balance  of  his  account;  but  when  the 
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factor,  beings  the  creditor  of  his  principal  for  adyanoee  already 
made,  receives  from  him  a  consignment  of  produce  for  sale, 
that  principle  applies  with  particular  force;  for  such  consign- 
ment  is  OTidently  a  remittance.    For  the  balance,  then,  which 
was  due  to  Fitz  previous  to  the  attachment,  we  say  that  he  has 
&  right  to  be  paid  out  of  the  proceeds  of  the  cotton  consigned 
to  him.     We  have  not  been  able  to  ascertain  whether  the  ac- 
count last  produced,  purporting  to  be  for  acceptances  by  him 
made,  on   account  of  the  cotton,  is  included  in  the  account 
taken  trom  bis  books,  though  we  may  presume  it  must  be.    The 
objection  raised  by  the  plaintiffs  against  the  production  of  that 
account,  is,  we  think,  without  foundation;  the  claim  of  Fitz 
comprehending  the  advances  made  on  the  cotton    distinctly 
from  the  general  balance  as  per  account  annexed. 

It  has  been  contended  that  whatever  lien  Fitz  had  on  the 
forty-four  bales  of  cotton,  he  has  lost  it  by  taking  a  mortgage 
on  sundry  slaves  and  immovables,  the  property  of  the  defend- 
ant, and  giving  him  one  year's  credit  to  pay  the  sum  therein 
recognized  to  be  due  him.    If  it  clearly  appeared  that  the  sum, 
for  which  the  mortgage  is  given,  includes  the  amount  here 
claimed,  it  would  be  worth  inquiring  if  Fitz  has,  in  reality, 
^ven  up  his  lien  on  the  cotton  by  taking  the  mortgage.     But 
although  it  is  admitted  that  at  the  date  of  the  attachment  there 
was  no  other  debt  due  from  McQahey  to  Fitz  than  the  account 
presented  in  this  case  may  establish,  there  is  no  certainty  that 
t\i6  mortgage  includes  it;  because  the  attachment  and  the  mort- 
gage are  both  of  the  same  day,  and  the  debt  mentioned  in  the 
mortgage,  may,  for  aught  that  appears,  have  been  created  after 
the  attachment  was  laid. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed,  with  costs. 


Factors*  Lisns  are  considered  in  Oage  v.  Allison,  2  Am.  Dec,  682;  Hodg* 

»«  V.  Payson,  5  Id.  439;  Canfitld  v.  McLaughlin,  9  Mart.  303;  McNeil  v. 

Olass,  1  Mart  N.  S.  261;  Kirkman  v.  Hamilton,  9  Mart  297.     Section  3214 

of  the  Civil  Code  of  Louisiana,  established  a  rule  different  from  that  asserted 

in  the  principal  case,  and  confined  the  liens  of  factors  to  specific  advances 

inade  od  the  property  after  it  came  into  the  possession  of  the  factor,  or  after 

he  had  received  a  bill  of  lading  or  letter  of  advice  showing  the  consignment 

to  him:  Oray  v.  BledMe,  13  La.  489;  CoUifis  v.  Aiutin,  1  Mart.  N.  S.  302. 

Bat  in  1841,  the  rule  of  the  principal  case  was  reinstated  by  statute:  Cutters 

V.  Baker,  2  La.  An.  572.     If  goods  are  consigned  to  a  factor  with  instruc- 

tiona  to  pay  the  proceeds  to  a  particular  person,  or  for  some  specified  purpose, 

it  has  been  determined  that  the  acceptance  of  the  consignment  was  an 

-usent  to  the  instructions;  and,  therefore,  that  the  factor  can  not  hold  the 

prof  erty  to  secure  a  general  balance  due  him;  for  the  conditions  on  which  hs 
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accepts  the  property  are  inconsistent  with  his  holding  a  lien  on  its  prooeedss 
Goodhue  v.  MeClarty,  3  La.  An.  447;  Story  on  Agency,  sec.  962.     "It  isi 
incontrovertibly  established,  as  a  matter  of  law,  derived  from  long 
and  admitted  without  proofs,  that  factors  have  a  general  lien  upon  every 
portion  of  the  goods  of  their  principal  in  their  possession,  and  npon  the  prico 
of  Much  as  are  lawfully  sold  by  them,  and  the  securities  given  therefor,  lo/r 
the  general  balance  of  the  accounts  between  them  and  their  principal,  a» 
woll  as  for  the  charges  and  disbursements  arising  npon  those  particular  goods. 
The  lien  may  also  extend  to  all  sums  for  which  a  factor  has  become  liable,  um 
a  surety  or  otherwise,  for  his  principal,  wherever  the  suretyship  has  resulted 
from  the  nature  of  the  agency,  or  it  has  been  undertaken  on  the  footing  of 
such  a  lien.     But  it  does  not  extend  to  other  independent  debts  contracted, 
before,  and  without  reference,  to  the  agency." 


Morgan  v.  Towles. 

[8  Mabtzx,  730.J 
IlTDORSER,  WHEN    NOT    DISCHARGED    BT    NeGLECT    TO    PbOTEST    fOB    KOB- 

PAYMijrr. — If  a  bill  is  protested  for  non-acceptanoe,  and  the  indoraer 
notified,  he  will  not  be  thereafter  discharged  by  a  neglect  to  protest  for 
non-fiayment. 

AppE.iL  from  the  court  of  the  fifth  district.      The  opinion 
states  the  facts. 

By  Court,  Mautin,  J.     The  plaintiff  sues  on  a  promissoiy 
note  of  the  defendant,  indorsed  by  Bartlett  &,  Cox.     Nathaniel 
Cox,   surviving  partner  of  that  firm,  in  a  petition  of   inter- 
vention, stated   that  the    note  was  not  indorsed   by  himself, 
nor  his  partner,  to   the  plaintiff,  but  was  deposited  in  the 
joint  names  of  the  plaintiff  and  the  firm  in  bank,  subject  to 
their  joint  order,  with  the  blank  indorsement  of  the  firm,  to 
meet  the  payment  of  a  draft  indorsed  by  the  firm,  iu  case  it 
should  be  returned  duly  protested  for  non-payment,  and  rega- 
lar  notice  given  theui ;  that  the  bill  was  returned  unpaid,  but 
without  auy  regular  notice  or  protest,  whereby  the  firm  was 
discharged  from  any  liability.     Yet  the  plaintiff,  without  the 
knowledge  or  consent  of  this  intervening  party,  obtained  pos- 
session of  the  note,  and  instituted  a  suit  thereon  against  its 
maker,  as  agent  of  the  holders  of  the  bill,  and  afterwards  an 
agreement  was  entered  into  between  the  plaintiff  and  the  inter* 
vening  party,  by  which  the  plaintiff  promised  to  discontinutf 
the  suit  instituted  on  the  note,  and  institute  another  against 
the  intervening  party,  in  order  to  try  the  question  of  his  liu* 
bility  as  indorser  of  the  bill,  and  to  restore  the  note,  if  judg- 
ment was  not  had  on  the  bill,  and  such  a  suit  having  been  ac* 
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conilDg]  J  brought  on  the  bill,  the  said  Morgan  caiued  it  to  be 
discontinued »  and  the  present  suit  brought  on  the  note.  The 
petition  concluded  with  a  prayer  that  the  intervening  party 
might  be  admitted  as  plaintiff,  the  petition  of  the  present 
]>kintiff  dismissed,  and  judgment  given  against  the  defendant, 
in  favor  of  the  intervening  party. 

The  district  court  gave  judgment,  *'  the  law  and  evidence 
being  in  faTor  of  the  plaintiff"  (Morgan),  and  the  intervening 
party  having  failed  to  prove  his  allegations,  that  the  former 
recover  from  the  defendant  the  amount  of  the  biU,  with  costs 
and  interest,  and  after  deducting  the  amount  of  the  bill,  damages 
tind  interest,  that  he  pay  the  balance  to  the  intervening  party, 
br  whom  and  the  defendant  the  costs  were  equally  to  be  borne. 
The  intervening  party  alone  appealed.  The  statement  of  facts 
refers  to  the  depositions  taken  in  the  district  court,  and  written 
documents. 

The  plaintiff  objected  to  the  introduction  of  any  parol  evi- 
dence to  change  or  vary  the  condition  of  the  written  assignment 
of  the  note;  the  objection  being  overruled,  a  bill  of  exceptions 
^09  taken.     The  intervening  party  offered  evidence  that  the  in- 
dorsement of  the  firm,  on  the  back  of  the  note,  was  originally 
a  blank  one,  and  was  filled  up  with  an  order  to  pay  especially 
to  tLe  plaintiff,  since  the  transfer,  and  at  a  time  different  from 
that  expressed.     This  was  objected  to  as  useless,  the  holder 
having  a  right  to  fill  up  a  blank  indorsement,  and  the  objection 
bustuined.     The  counsel  were  distinctly  told  by  the  court  that 
if  they  had  evidence  that  the  note  was  delivered  to  the  plaint- 
ifiTs  agent,  for  a  special  use,  and  a  different  one  had  been  made 
of  it,  the  indorsement  would  not  stand  in  the  way.     A  bill  of 
exceptions  was  taken. 

The  documents,  which  come  up  from  the  district  court,  show 

that  tlio  bill,  indorsed  by  Bartlett  &  Cox,  was  duly  protested  on 

the  first  of  October,  1816,  for  non-acceptance,  and  due  notice 

given  to  them  by  the  plaintiff,  who  was  the  agent  of  the  hold- 

ei-sof  the  bill,  and  a  written  demand  of  security  for  the  pay- 

meut  of  the  bill,  at  maturity,  made  on  the  twenty-second  of 

October,  and  on  the  same  day  they  made  a  written  offer  of  the 

note  ou  which  the  present  suit  is  brought,  provided  it  was  de- 

pohited  in  bank  in  the  joint  names  of  the  plaintiff  and  the  firm; 

^hich  offer  was  accepted  by  a  note  of  the  plaintiff  on  the 

tweutv-fourth  of  October.     The  draft,  which  was  payable  sixty 

dayH  after  sight,  was  protested  for  non-payment  on  the  fourth 

of  December,  181G,  and  immediate  notice  given  to  Bartlett  & 
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Oox.  By  a  note  of  the  interveDing  party  to  the  plaintiff^  -iprliicli 
is  without  a  date,  the  former  iuformed  the  latter  that,  ba^ngr 
reason  to  believe  that  the  bill  was  paid,  and  disliking  tliat  the 
note  should  be  protested,  he  desired  to  have  it  withdrawn  from 
the  bank.  Bj  a  written  agreement,  subscribed  by  the  couusel 
of  the  present  plaintiff,  acting  for  the  holders  of  the  bill  and 
of  Bartlett  &  Cox,  it  was  agreed  that  a  suit  should  be  brought 
against  them,  as  indorsers  of  the  bill,  to  try  the  question  of 
their  liability  on  its  merits,  and  the  suit  brought  upon  tbe  note 
dismissed;  the  plaintiff  retaining  the  note  until  the  termina.Uo22 
of  the  suit.  Such  a  suit  was  accordingly  brought,  was  after- 
wards discontinued,  and  the  present  suit  instituted. 

The  parol  testimony  shows  that  due  notice  was  given  to  Cart- 
lett  &  Cox,  of  the  protest  of  the  note  for  non-acceptance  an  J 
non-payment.     Two  witnesses  introduced  by  the  intervening 
party,  depose  that  the  note  on  which  the  present  suit  is  broaght, 
was  given  as  collateral  security  for  the  payment  of  the  bill  at 
maturity,  in  case  it  was  duly  protested  for  non-payment,  and 
legal  notice  given  to  the  indorsers,  Bartlett  &  Cox.     One  of 
these  witnesses  is  one  of  the  drawers  of  the  bill,  and  the  other 
appears  to  be  a  clerk  of  the  indorsers.     A  witness  introduced 
by  the  plaintiff,  his  own  clerk,  and  the  person  who  acted  for 
him  in  this  business,  swears  that  nothing  was  said  about  the 
protest  for  non-payment. 

The  case  has  been  submitted  to  us  without  any  argument. 
The  only  inquiry  in  the  determination  of  this  case,  is  whether 
the  contingency,  on  which  the  blank  indorsement  of  Bartlett  & 
Cox  vested  the  plaintiff  with  the  right  of  receiving  or  demand- 
ing the  amount  of  the  note,  has  happened.     According  to  the 
written  documents,  to  wit,  the  letter  of  Bartlett  &  Cox,  in  an- 
swer to  that  of  Morgan,  demanding  security,  in  which  they  offer 
the  note  on  which  the  present  suit  is  brought,  without  men- 
tioning anything  as  to  the  protest  of  this  bill  for  non-payment, 
and  the  written  acceptance  of  this  offer,  this  contingency  has 
happened,  since  the  bill,  the  payment  of  which  the  note  was 
intended  to  secure  was  not  paid  at  its  maturity  by  the  drawee, 
and  has  not  since  been  paid  by  any  of  the  makers  or  indorsers. 
But,  it  is  contended  that  this  contingency  has  not  happened; 
because  the  bill  was  protested  for  non-payment  one  day  too 
late,  to  wit,  on  the  day  following  the  last  day  of  grace;  in  other 
words,  that  no  regular  protest  was  made. 

Placing  the  case   in  the  point  of  view  most  favorable  to 
the  appellant,   by  a  waiver  of   the  consideration  of   the  ad* 
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missibility  of  parol  evidence;  although  there  are  two  wit- 
nesses who  swear  that  a  protest  for  non-payment  was  made  a 
condilioo  of  the  pledge  of  the  note,  and  one  only  that  no  such 
condition  was  spoken  of,  the  written  proposition  of  the  appel- 
lant and  the  written  acceptance  of  the  appellee  must  make  the 
testimony  of  this  witness  to  preponderate,  especially  if  we  con- 
sider tliat  this  protest  was  of  no  importance  to  any  of  the  par- 
ties. The  bill  having  been  protested  for  non-acceptance,  the 
holders  might  insist  on  the  immediate  payment  of  it  by  the 
drawers  and  indorsers,  and  might  instantly  have  commenced 
their  action  agaiust  them  (Chitty  on  Bills,  244),  without  waiting 
for  the  expiration  of  the  sixty  days,  and  their  right  could  not 
be  impaired  by  the  neglect  of  a  protest  on  the  last  of  the  days  of 
grace:  3  East,  481;  4  Esp.  268;  2  Bos.  &  P.  83,  n.  a;  Doug. 
54;   Bull.  N.  P.  269;  3  Johns.  202;  3  Mass.  357:  1  Day,  11. 

In  WUson  et  al.  v.  Buck  el  al.,  a  bill  having  been  protested 
for  non-acceptance,  and  due  notice  given,  was  not  presented  for 
payment  till  some  days  after  the  days  of  grace  were  expired, 
yet  judgment  was  given  against  the  indorser;  the  court  holding 
that  the  plaintiff's  right  of  suing  on  the  protest  for  non-accept- 
ance was  not  mere  inchoate,  but  complete  and  perfect:  4  Johns. 
144;  3  Id.  205,  tn  no/is. 

It  does  not  appear  to  us  that  the  district  judge  erred  in 
refusing  to  receive  evidence  of  the  time  at  which  the  blank 
indorsement  was  filled  up. 

We  do  not  examine  whether  he  erred  or  not  in  giving  judg- 
ment for  the  whole  amount  of  the  note  in  favor  of  the  plaintiff, 
directing  him  to  pay  the  overplus,  if  any,  to  the  intervening 
party,  instead  of  ascertaining  the  amount  due  to  the  former, 
giving  him  judgment  therefor,  and  judgment  for  the  balance 
in  favor  of  the  intervening  party;  because,  on  calculation,  we 
find  that  there  will  be  no  such  balance. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed,  with  costs. 


The  doctrine  of  this  case  regarding  the  necessity  of  presenting  and  protest- 
ing for  non-payment,  where  the  hill  had  previously  been  daly  presented  and 
protested  for  non-acceptance,  is  followed  in  Daniel  on  Neg.  Insts.,  sec.  932, 
fiiting  De  la  Torre  v.  Barclay ^  1  Stark,  part  2,  7. 
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HioKS  V.  Martin. 

[•  UAMTOt,  47.] 

NsGATivKy  WHO  MUST  PBovs. — ^Whoever  chaiges  another  with  a  calpaUa 
omiflsion  or  breach  of  duty,  most  prove  it,  though  it  involve  a  neg^nHvn, 

Appeal  from  the  court  of  the  sixth  district.     The  opinion 
states  the  case. 

Baldwin,  for  the  plaintiff. 
Wilson,  for  the  defendant. 

By  Court,  Derbiomy,  J.  The  plaintiffs,  citizens  of  Tennessee, 
claim  a  negro  "woman  slave,  named  Polly,  now  in  the  possession 
of  the  defendant,  alleging  that  she  is  part  of  the  estate  left  by 
the  late  Manson  Hardaway  of  Virginia,  of  whom  Elizabeth 
Hicks,  one  of  the  plaintiffs,  is  the  only  child  and  heir  at  law; 
that  the  said  slave,  who  had  been  assigned  as  dower  to  the 
said  Hardaway,  was,  contrary  to  the  provisions  of  the  laws  of 
Virginia,  removed  from  that  state  by  the  said  widow,  who 
thereby  forfeited  her  right  of  dower  upon  her;  and  that  by 
reason  thereof  Elizabeth  Hicks,  as  reversioner,  has  become  the 
absolute  owner  of  that  property.  The  answer  of  the  defendant 
denies  the  facts  alleged,  and  further  pleads  title  in  himself. 

Several  questions  have  been  raised  in  this  case,  part  of  which, 
the  view  which  we  have  taken  of  the  subject,  precludes  the 
necessity  of  examining.  We  will  not  inquire  whether  a  state 
can  or  ought  to  enforce  the  laws  of  another  in  matters  of  for- 
feiture; nor  whether,  under  the  laws  of  Virginia,  parol  evidenee 
of  an  assignment  of  dower  on  slaves  can  be  deemed  sufficient; 
but  taking  all  that  for  granted,  we  will  inquire  whether  enough 
has  been  proved  by  the  plaintiffs  to  establish  the  forfeiture  on 
which  they  rely. 

By  the  same  laws  of  Virginia,  introduced  iu  evidence  by  the 
consent  of  the  parties,  forfeiture,  in  a  case  like  this,  takes  place 
when  the  widow  removes  the  slave  without  the  consent  of  the 
reversioner.  The  removal  is  proved,  but  the  want  of  consent 
is  not.  Now,  although  it  be  a  general  rule  that  the  negative  is 
not  to  be  proved,  that  rule  does  not  apply  to  a  case  like  the 
present.  *'  Where  one  party  charges  another  with  a  culpable 
omission  or  breach  of  duty,  the  person  who  claims  the  damage 
is  bound  to  prove  it,  though  it  may  involve  a  negative;  for  it  is 
one  of  the  first  principles  of  justice,  not  to  presume  that  a  per- 
son has  acted  illegally  till  the  contrary  is  proved."  Philips' 
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Evidence,  chap.  7,  sec.  4,  and  the  authoriiieB  to  which  he 
fers. 

Here,  no  attempt  has  been  made  to  show  the  ctilpable  omis- 
sion, which  alone  coald  cause  the  forfeitnre,  and  create  the 
light  on  which  the  petitioners  cUdm.     They  have  been  eren  so 
cautious  not  to  throw  any  light  on  that  part  of  the  subject,  that 
they  have  given  no  date  nor  any  other  clue  from  which  the 
relative  situation  of  Elizabeth  Hicks  and  the  widows  of  Manson 
Hardaway  can  be  ascertaioed.    Enough,  however,  is  found  in 
the  testimony  taken  in  Tennessee,  to  inform  us  that  the  widow 
of  M.  Hardaway  is  no  other  than  the  plaintiff  Elizabeth  Hicks's 
own  mother,  who  brought  her  to  Tennessee  in  the  year  1807, 
shortly  after  her  father's  death;  and  to  make  it  highly  presum- 
able that  Elisabeth  Hicks  was  then  a  minor,  who  had  no  con- 
sent to  give  or  to  refuse  but  through  her  mother  and  guardian, 
the  very  person  who  had  that  consent  to  ask. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed  with  costs. 


The  cases  in  which  a  negative  mnii  be  proved  are  yery  folly  oonaidered  in 
1  OreenL  Er.,  sees.  78-80;  1  PhiL  £v.,  4th  Am.  ed.,  812;  and  Cowen,  Hill 
4uid  Edwards,  note  221. 


Peabodt  v.  Carrol. 

(9  Maxcbk,  296.] 

^ALB— DsLnrKBT  OF  PossBSSioN  is  essential  to  secore  the  property  from  at- 
tachment by  the  ereditors  of  the  vendor. 
liAW  or  AvoTHxa  State  is  presumed  to  be  the  same  as  the  law  of  this. 

Appeal  from  the  court  of  the  first  district.     The  opinion  states 
the  case. 

Livermorey  for  plaintiffs. 

Presian^  for  claimant. 

By  Court,  Mathews,  J.  In  this  suit,  which  originated  by 
attachment,  two  slaves  have  been  seized  as  the  property  of  the 
•defendant,  and  are  claimed  by  A.  Hynes,  as  belonging  to  him. 
In  Bupport  of  his  claim,  he  offers  in  evidence,  a  bill  of  sale  from 
tlie  defendant,  the  fairness  and  genuineness  of  which  seems  not 
^  be  disputed;  but  it  does  not  appear  that  the  sale  was  at- 
tended with  a  delivery  of  the  property. 

There  is  a  provision  in  our  statute,  relating  to  the  tradition 
or  delivery  of  slaves,  which  states  that  it  may  take  place  either 

Am.  Dso.  Vox-  XQI— 90 
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by  aotaal  delivery  made  to  the  buyer,  or  by  the  mere  conaeDt  of 
the  parties,  when  the  sale  mentions  that  tho  thing  has  been  sold 
and  delivered:  Civ.  Code,  360,  art.  28.  lliu  WA  of  sale  pro- 
duced by  the  claimant,  contains  no  clause  expressive  of  such 
consent  of  the  parties,  as  prescribed  by  the  law  cited. 

It  is  in  evidence,  that  the  slayes.were  not,  at  the  time  of  exe- 
cuting the  sale,  in  the  actual  possession  of  the  yendor,  but  were 
on  board  of  a  keel  boat  then  descending  the  Mississippi,  accord- 
ing to  the  testimony  of  Green,  a  witness  examined  in  the  cause; 
and,  according  to  the  bill  of  sale,  they  were  hired  on  board  of 
the  steamboat  General  Jackson.  If  this  sale  is  to  be  considered  as 
a  contract  entered  into  and  completed  in  the  state  of  Tennessee^ 
which  is  by  no  means  clear,  we  have  no  evidence  before  us  of 
the  lex  loci^  and  must,  consequently,  decide  the  case  in  con- 
formity with  the  laws  of  the  state  where  the  property  is  found, 
and  the  suit  commenced.  In  doing  this,  there  is  little  difficulty 
if  we  adhere  to  former  decisions  in  similar  cases,  by  which  it 
has  been  established  that  before  actual  deliyeiy  of  the  thing 
sold,  it  may  be  attached  by  the  creditors  of  the  vendor:  2>um- 
ford  V.  Brooke's  Syndics,  3  Mart.  222;  Mum/ord  v.  Narris,  4 
Id.  25.  As  there  has  been  no  delivery  of  the  slaves,  either  real, 
fictitious  or  conventional,  we  are  of  opinion  that  the  district 
court  is  erroneous  in  denying  them  to  the  claimant. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment be  annulled,  avoided,  and  reversed;  but  as  there  is  not 
sufficient  evidence  in  the  record  to  authorize  a  judgment  against 
the  defendant,  it  is  ordered  that  the  case  be  remanded,  with 
directions  to  the  judge  to  proceed  therein  as  if  the  properlj 
attached  did  really  belong  to  the  absent  debtor. 


PreBiimption  regarding  law  of  another  state,  see  note  to  8taie  v.  7\rittif,  11 
Am.  Deo.  779,  78S. 


Bolton  v.  Harrod. 

r91CAaTDr,8a6.] 

Pmsumptaon  or  Ownxbship.— The  holders  of  a  bill  mder  regular  indone* 
ments  are  preeamed  to  be  its  owners. 

Laohbs. — ^The  holder  of  a  bill  payable  several  days  after  si^t^  drawn  in 
New  Orleans  on  Liverpool,  is  not  guilty  of  laches  in  not  forwarding  it 
directly  for  acceptance,  bat  sending  it  to  New  York  for  sale. 

Appeal  from  the  court  of  the  first  district.    The  case  appeara 
from  the  argument  of  counsel. 
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Bennen,  for  the  plaintifTs.  This  is  an  action  on  a  bill  of  ex- 
change drawn  in  New  Orleans  March  23,  1819,  by  J.  Bailey  im 
favor  of  defendant,  directed  to  Barclay,  Salkeld  &  Co.,  of  Liver- 
pool, payable  in  London  thirty  days  after  sight.  The  bill  was 
indorsed  in  blank  by  defendants,  and  having  been  negotiated 
in  New  Orleans,  was,  about  a  week  after  its  date,  forwarded  by 
mail  to  the  present  owners  at  New  York,  where  it  wus  received 
May  1,  1819,  and  immediately  sent  to  Liverpool.  On  June  1), 
it  was  presented  in  Liverpool  for  acceptance,  which  was  refused, 
'whereupon,  on  the  same  day,  it  was  duly  protested  for  non- 
acceptance.  Notice  of  the  protest  was  sent  to  New  Tork,  and 
thence  to  New  Orleans,  where  it  reached  defendants  on  August 
26, 1819.  On  the  twelfth  of  the  same  month,  the  bill  was  pro- 
tested in  London,  and  notice  thereof  was  given  defendants  in 
New  Orleans,  October  27,  1819. 

The  defendants  contend  that   they  were   discharged  from 
liability  as  indorser  by  the  laches  of  the  holder,  who,  they  con- 
tend, ought  to  have  transmitted  one  set  of  the  bills  by  the  first 
ship  from  New  Orleans  to  Liverpool,  and  not  by  the  circuitous 
loute  of  New  York.     The  protest  with  the  seals  and  signatures 
of  the  notaries  attached  sufficiently  prove  themselves:   Kyd  on 
Bills  of  Exchange  (3  London  ed.)  270;  Gilbert's  Law  of  Evi- 
dence, 118-19;  Swift's  Bills  of  Exchange,  281;  Bayley  on  Bills 
(London  ed.  1799),  119;  Chitty  on  Bills,  (ed.  1817),  408;    Cun- 
mngham  on  Bills,  105;  12  Mod.  Bep.  345;    Maxwell  on  Bills, 
167-68;  Caune  v.  Sagory,  4  Martin,  81.     There  was  no  laches. 
The  holder  had  a  right  to  put  the  bill  in  circulation:   Mailman 
▼.  D'Egaino,  2  H.  Bl.  565;  Goupy  v.  Hardin,  2  Marsh.  454. 

lAvinggioTi,  for  the  defendants.  The  plaintiffs  are  not  the 
owners  of  the  bill.  They  have  been  guilty  of  laches  in  present- 
ing it  for  acceptance:  Ordinance  of  Bilboa,  p.  98,  art.  24. 

By  Court,  Martin,  J.  The  defendants  and  appellants  are 
sued  as  indorsers  of  a  foreign  bill  of  exchange,  which  was  re- 
torued  from  England,  protested  for  non-acceptance  and  non* 
payment.     They  resist  the  claim  on  several  grounds: 

1.  That  the  plaintiffs  are  not  the  owners  of  the  bill;  2.  That 
they  have  been  guilty  of  laches,  or  culpable  of  negligence,  in 
having  it  presented  too  late  to  the  drawee  for  acceptance; 
3.  That  they  made  no  demand  of  payment. 

1.  The  first  objection  to  a  recovery  by  the  plaintiffs  and  ap- 
pellees, we  are  of  opinion,  is  not  supported  by  the  evidence  in 
the  cause.     They  are,  as  nothing  appears  to  the  contrary,  the 
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holders  of  the  bill  tmder  regular  indorsementa,  and  must  be 
presumed  to  be  the  owners  of  the  bill.  The  circumstance  dis- 
closed by  the  testimony  of  Oldham,  does  not  destroy  this  pre- 
sumption. Whether  they  have  credited  their  immediate  in- 
dorsers  on  their  books  for  its  amount,  ought  not  to  alter  the 
nature  and  effect  of  the  right  which  they  acquired  by  the  writ- 
.ten  contract  of  indorsement,  established  by  the  custom  of  mer- 
chants; that  is,  to  recover  the  amount  of  the  bill  from  the 
drawers  or  indorsers  if  they  have  used  due  diligence.  A  recov- 
ery against  the  defendants  in  the  present  suit  will  clearly  bar 
any  action  brought  by  Duncan  &  Co. ;  and  the  disposition  of 
the  proceeds  of  the  bill  when  recovered,  is  not  a  matter  which 
concerns  the  defendants. 

2.  In  support  of  their  next  objection,  the  counsel  of  the  de- 
fendants and  appellants,  relies  much  on  the  testimony  of  Sal- 
keld,  one  of  the  partners  of  the  commercial  house  on  which  the 
bill  was  drawn.  It  is  true,  that  this  testimony  established  the 
fact  that  bills  drawn  on  them  posterior  to  the  one  on  which  the 
present  suit  is  brought,  by  the  same  drawers,  were  accepted 
and  paid.  But  it  does  not  follow  as  a  necessary  consequence 
that  because  the  holders  of  these  bills  have  been  more  diligent 
than  the  plaintiffs  and  appellees,  the  latter  have  been  guilty  of 
such  laches  as  must,  according  to  the  custom  of  merchants,  ex- 
onerate the  drawers  from  their  liability. 

On  the  subject  of  presenting  bills  for  acceptance,  whether 
payable  at  sight  or  in  any  other  manner,  it  would  seem  that 
there  is  a  general  rule,  viz.,  that  due  diligence  must  be  used. 
What  course  of  conduct  by  the  holder  will  constitute  this  spe- 
cies of  diligence,  perhaps,  is  not  reducible  to  the  government 
of  any  precise  or  invariable  rule,  and  was  formerly  held  to  be  a 
matter  of  fact  to  be  determined  by  the  jury  in  every  case,  and 
is  now  established  to  be  a  question  of  law.  Yet,  by  this  change, 
little  additional  certainty  is  gained,  as  the  precise  time  within 
which  a  demand  must  be  made  for  acceptance,  is  as  undeter- 
mined as  before.  According  to  the  opinion  of  Buller,  J.,  in 
the  case  of  MuUman  v.  D'Eguino,  2  H.  Bl.  525,  the  only  certain 
rule  that  can  be  laid  down  with  regard  to  bills  at  sight  or  a  cer- 
tain time  after  is,  that  they  ought  to  be  put  in  circulation.  If 
this  be  done,  as  was  the  case  with  the  one  on  which  the  present 
suit  is  brought,  it  appears  that  the  time  between  the  periods  of 
drawing  and  presenting  for  acceptance,  may  be  very  consider- 
able  without  any  charge  of  negligence  against  the  holder. 
It  appears  in  evidence  in  this  case,  that  the  most  usual  course 
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^hich  bills  drawn  in  New  Orleans  on  England  take  ia  to  be  ne- 
gotiated in  some  citj  of  the  Atlantic  states  and  from  thence  to 
their  final  destination.  This  course  of  trade  does  not  appear  to  us 
to  hare  anything  unreasonable  or  unjust  in  relation  to  any  party 
to  a  bill,  and  the  precaution  which  one  of  the  witnesses  states 
that  he  generally  takes,  of  transmitting  one  of  the  set  directly 
to  its  plaoe  of  destination  for  acceptance,  may  be  useful  by  in- 
creasing the  credit  of  the  bill,  but  argues  nothing  against  the  pro- 
priety of  the  steps  which  are  generally  taken  by  the  holders  of 
Boch  bills. 

Upon  the  whole;  we  are  of  opinion  that  no  laches  are  attribut- 
able to  the  plaintiffs  in  relation  to  the  demand  of  acceptance  on 
the  drawee.  The  holder  of  a  bill  of  exchange,  having  a  right  to 
for  resort  to  the  drawer  and  endorsers,  immediately  on  the  protest 
for  non-acceptance,  and  as  it  is  belieTcd  that  this  right  is  not  in- 
validated by  retaining  the  bill  till  its  maturity,  and  then  demand- 
ing payment,  we  deem  it  unnecessary  to  examine  the  third 
objection. 

As  to  the  bill  of  exceptions  to  the  admission  of  the  notarial 
protest,  the  decision  of  the  court  a  quo  is  clearly  correct.  We* 
find  on  the  record,  an  exception  to  the  competency  of  the  tes- 
timony of  Dorsey ,  one  of  the  witnesses  introduced  by  the  plaint- 
ifb  and  appellees  to  prove  notice  to  the  defendants  of  the  dishonor 
of  the  bill,  but  as  this  is  sufficiently  proven  by  other  witnesses, 
it  is  thought  unnecessary  to  decide  on  the  bill  of  exceptions  taken 
thereupon. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  district  court  be  affirmed  with  costs. 


Terrel's  Heirs  v.  Cropper. 

[9  ICAKEDr,  850.] 

fuuDULDfT  Bred,  who  mat  Assail.— Hein  cannot  sttsok  the  deed  of 
their  snoestor  becMue  it  waB  made  to  defraud  hia  crediton,  if  it  is  not 
shown  to  defraud  or  injure  the  heirs. 

Afpeai.  from  the  court  of  the  fourth  district.    The  opinion 
states  the  case. 

Merriam  and  Workman,  for  plaintiffs. 

Morse,  for  the  defendant. 

By  Court,  Mactbws,  J.   The  object  of  this  suit  is  to  cause  to 
be  canceled  and  annulled  a  deed  of  sale  of  certain  slaves. 
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named  in  the  petition,  executed  bj  B.  Tenel,  the  plaintiff's 
ancestor,  to  N.  Cropper,  the  late  husband  of  the  defendant,  on 
an  allegation  that  it  was  made  in  fraud  of  Terrel's  creditozs. 
The  plaintiffs  had  judgment,  and  the  defendant  appealed. 

In  support  of  this  action,  and  of  the  correctness  of  the  jadg^- 
ment  of  the  district  court,  the  appellees  rely  much  on  tlie 
decisions  of  this  court  in  the  cases  of  Lopey  ▼.  Chriffin's  Eacecwi^ 
tor,  5  Mart.  145;  and  Oroiee^s  Heirs  ▼.  Oaitdel,  6  Id.  524. 

In  neither  of  these  cases  was  fraud  directly  alleged  by  the 
plaintiffs,   who  claimed  the  interference  of  this  court,  to   set 
aside  the  feigned  sale  of  which  they  complained.   The  first  -was 
stated  to  have  been    made  for  the  purpose  of  protecting  the 
ewner  against  unjust  pursuits,  in  legal  form,  which  he  appre- 
hended would  be  commenced  by  his  enemies,  and  supported  by 
lalse  witnesses.     The  second  was  stated  to  be  in  reality  a  con- 
Teyance  by  the  ancestor  in  trust,  for  the  benefit  of  two  of  hia 
heirs,  to  the  exclusion  of  the  others,  under  the  form  of  an  ab- 
solute sale.     The  decision  of  the  latter  case,  which,  in  its  cir- 
cumstances, is  more  like  the  present,   than    the    former,    is 
grounded  on  our  law  of  inheritance,  which  refuses  to  ascend- 
ants the  right  of  depriving  their  descendants,  or  forced  heirs, 
from  that  portion  of  their  property  which  it  secures  to  the  latter. 
The  heirs  of  Croizet  appear  to  have  united  in  their  attack  on 
the  sale  made  by  their  father,  as  feigned  and  fraudulent  against 
them,  and  having  supported  their  allegations,  were  relieved. 

In  the  present  case,  the  petition  contains  no  allegation  that 
iAie  sale  which  the  plaintiffs  seek  to  have  annulled,  was  made  in 
fraud  of  their  rights  as  heirs;  on  the  contrary,  it  is  alleged  that 
it  was  made  in  fraud  of  the  creditors  of  their  ancestor,  by  plac- 
ing bis  property  out  of  their  reach.  It  is  true,  they  pray  that 
the  defendants  may  be  decreed  to  account  with  them,  but  they 
do  not  allege  that  the  value  of  the  slaves  conveyed  to  the  de- 
fendant's husband,  is  more  than  equal  to  the  debts  of  their 
father  and  the  amount  advanced  for  him  by  the  pretended 
vendee,  or  that  tbey  are  in  any  manner  deprived  of  their  legiti- 
mate portion  of  his  inheritance  by  the  said  sale. 

The  appellees  have  not  brought  themselves  within  the  princi- 
ples of  law  on  which  the  decisions  in  the  cases  cited  are  founded, 
and  we  do  not  believe  that  either  justice,  policy,  or  law  require 
tbut  they  should  be  extended  to  afford  relief  in  cases  mora 
avowedly  base  and  fraudulent  than  those  already  adjudged. 
Suitors  only  who  allege  injury  to  themselves,  or  persons  whom 
they  legally  represent  by  feigned  and  fraudulent  acts,  can  be 
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listened  to  in  a  conrt  of  justice,  when  claiming  relief  against 
them.  As  the  petition  contains  no  allegation  that  the  plaintiffs 
are  injured  bv  the  sale  of  which  they  complain,  or  that  it  was 
made  in  fraud  of  their  rights,  we  are  of  opinion  that  the  dis- 
trict court  erred  iu  sustaining  the  present  suit. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  annulled,  avoided  and  re« 
versed,  and  that  there  be  judgment  for  the  defendant,  aa  in  a 
case  of  nonsuit,  and  that  the  plaintiffs  and  appellee  pay  costs  in 
both  courts. 


Sere  v.  Armitaqe. 

P  Mabxoi.  8M.] 

iBJUVcnoif,  Violation  of. — ^A  magiBtrate  who  inaei^  and  a  oonataUa  who 
Qxecates  a  writ  after  the  iasaance  of  an  injanotum,  and  a  party  who 
aaaiatB  them,  are  all  liable  at  trespanen. 

Waivxr  or  BiOHT  to  Sxtabatb  Tbiai. — ^Defendanti  who  tnbmit  to  ba 
tried  jointly  without  objeotion,  thereby  waive  their  rigbt  to  Mparata 


Afpkal  from  the  court  of  the  parish  and  city  of  New  Orleans. 
The  opinion  states  the  case. 

Denis,  for  plaintiff. 

Preston,  for  defendants. 

Poster,  J.  The  petition  alleges  that  the  defendants  abused, 
ill-treated,  assaulted,  and  falsely  imprisoned  the  plaintiff,  to 
his  damage  two  thousand  dollars.  The  defendants  pleaded 
separately.  Armitage  denying  generally  the  allegations  con- 
tained in  the  petition,  and  Haynes  adding  to  the  same  defense 
the  further  special  matter  that  what  be  did  in  the  premises  was 
done  by  him  as  constable,  in  virtue  of  a  legal  writ  of  capias  ad 
satUifaciendum,  issued  by  Samuel  Brownjohn,  justice  of  the  peace 
of  the  upper  ban  lieu  of  tbo  city  of  New  Orleans.  The  testi- 
mony taken  established  the  fact  of  the  arrest;  and  that  Armi- 
tage was  actively  assisting  the  officer,  Henry. 

The  defendants  offered  iu  evidence  an  execution  issued  by 
the  justice  of  the  peace,  Brownjohn,  dated  tenth  of  July,  1819, 
directed  to  Henry,  or  any  other  constable,  ordering  that  Sere 
be  taken  and  committed  to  prison  until  the  judgment  in  the 
case  of  Armiiage  v.  Sere  was  satisfied  by  him.  Also,  another 
capias  ad  satisfaciendum,  issued  by  the  same'  justice  to  the  same 
officer,  dated  twenty-first  of  July,  1819,  directing  him  to  seize 
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and  oommit  Sere  to  prison.  On  this  last  ezeeation  there  is  a 
return  of  the  constable,  **  received  the  within,  in  fall,  twenty- 
seoond  of  July,  1819."  Brownjohn  was  admitted  to  be  a  jus- 
tice of  the  peace,  duly  commissioned  for  the  upper  banlieu  of 
the  city  of  New  Orleans. 

The  plaintiff  produced  in  evidence  a  record  from  the  district 
court,  showing  that  on  the  thirtieth  of  June,  1819,  he  had  ob- 
tained from  that  court  a  prohibition,  enjoining  the  said  S. 
Brownjohn  aud  his  constables  from  any  further  proceedinga 
in  this  case.  The  order  granting  this  prohibition  was  not 
rescinded  or  discharged,  until  the  twenty-first  of  July  follow- 
ing. The  cause  was  submitted  to  a  jury,  who  found  for  the 
plaintiffs,  damages  five  hundred  dollars.  There  was  judgment 
accordingly,  and  from  it  this  appeal  has  been  taken. 

It  appearing  by  evidence  that  the  execution  under  which  this 
officer  acted  was  issued  after  a  prohibition  had  gone  to  the 
magistrate  and  constables,  inhibiting  all  further  proceedings  in 
this  case,  I  am  of  opinion  that  the  magistrate  and  his  officers 
who  disobeyed  it  were  trespassers:  Jacob's  Law  Diet.  voL  5,  p. 
818;  3  Bl.  Com.  112,  113.  Under  this  view  of  the  subject,  it 
becomes  unnecessary  to  examine  the  question  raised,  as  to  the 
jurisdiction  of  the  justice  of  the  peace,  and  it  only  remains  to 
consider  if  Armitage,  to  whom  the  prohibition  did  not  issue, 
can  be  made  responsible  to  the  same  extent  as  the  officer;  if 
the  verdict  assessiog  damages  jointly,  when  the  parties  plead 
separately,  vitiates  the  proceedings. 

On  the  first  point  as  Armitage  had  not  any  authority  to  assist 
in  the  execution  of  the  writ,  except  in  aiding  the  officer  to 
whom  it  was  directed,  be  cannot  claim  exemption  from  liability 
to  a  greater  extent  than  that  officer  can;  it  would  justify  all 
kinds  of  excesses,  were  it  held  that  a  party  could  be  protected 
in  the  commission  of  an  injury,  by  setting  up  the  authority  of 
another  who  had  no  right  to  give  it. 

As  to  the  irregularity  of  the  verdict,  I  understand  the  law  to 
be,  that  the  defendants  having  pledged  separately  might,  if  they 
had  judged  it  advantageous,  bad  their  cause  tried  separately:  4 
Mass.  419;  1  John.  290;  11  Coke,  5.  But  having  submitted, 
without  objection,  to  let  the  jury  pass  on  them  together,  and 
taken  their  chance  of  a  verdict  in  that  way,  it  is  now  too  late 
for  either  of  them  to  insist  that  the  case  should  be  examined 
over  again. 

On  looking  into  the  evidence,  I  cannot  see  anything  which 
would  justify  an  interference  with  the  verdict.    Cases  of  tort, 
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where  damag^es  are  assesaed,  fall  peculiarly  within  the  proTinee 
of  a  jury,  and  courts  should  never  disturb  their  finding,  unless 
a  Tery  strong  case  of  injustice  is  dearly  made  out. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  parish 
court  be  affirmed  with  costs. 

Mabtin,  J.,  concurred. 

Mathews,  J.    I  am  of  the  same  opinion. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judpr- 
ment  be  affirmed,  with  costs.  e 


LiABnjTT  or  AN  OmcEB  FOR  DisoBETiiro  Injxtvctiok.  —  WheneTer  an 
officer  or  other  person  proceeds  to  the  ezecation  of  a  judgment  in  defiance  of 
■n  injunction  or  a  restraining  order,  he  is  liable:  1.  To  be  cited  before  the 
eomt  whoae  order  he  has  disobeyed,  and  punished  for  contempt;  and,  2,  To 
be  called  npon  to  make  compensation  for  all  damages  which  have  accrued 
throngh  his  action.    The  operation  of  the  injunction  upon  those  upon  whom 
it  has  been  served,  and  perhaps  upon  all  those  who  are  aware  of  its  existence, 
is  to  take  away  all  authority  for  the  execution  of  the  judgment:  /Sanson  v. 
McMurray,  6  Humph.  339.     In  the  case  of  Spencer  v.  Long,  39  OaL  700, 
tiie  action  was  against  a  sheriff  to  recover  the  value  of  property  levied  upon 
and  sold  by  him  under  an  execution  from  a  justice's  court,  after  the  defend- 
ant had  procured  from  the  justice  an  order,  based  on  a  writ  of  certiorari 
issued  from  the  county  court,  staying  all  proceedings  under  the  execution, 
which  order  was  served  prior  to  the  sale.     The  court  in  delivering  its  opin- 
ion, sud:  "The  sale  of  the  buggy  was  also  wrongful,  because,  previous  to 
the  sale,  the  proceedings  before  the  justice  of  the  peace  had  been  removed 
to  the  county  court  by  certiorari,  by  which  the  justice  of  the  peace  was  com- 
manded to  stay  all  proceedings  in  said  cause;  and  the  justice  had  notified 
the  sheriff  that  such  writ  of  certiorari  had  been  issued,  and  commanded  him 
to  stay  all  proceedings  upon  the  execution.     The  plaintiff  is,  therefore,  en- 
titled to  recover  the  value  of  the  buggy."    Under  the  English  practice,  the 
service  of  notice  of  the  allowance  of  a  writ  of  error  has  the  same  effect  as  an 
injunction  staying  proceedings.     If  the  sheriff  and  his  officers  continue  in 
the  execution  of  the  writ,  they  will  be  liable  as  trespassers:  BUcudaie  v. 
Darby,  9  Price,  606:  BMtaw  v.  Marshall,  4  K  ft  Ad.  336;  1  liev.  ft  M. 


Abat  v.  Rion. 

[9Kasxdi,466.] 

Pboof  or  TBB  SzsounoN  or  a  Notb  may  be  made  by  taking  the  testimony  of 

the  maker. 
Nona  or  Pbotbbt,  Sboondabt  EviDKNca  or,  may  be  received  where  the 

notice  is  in  the  hands  of  the  adverse  party,  although  he  was  not  notified 

to  produce  it. 
A  Blank  iKDORSEMSirr  vests  the  holder  of  the  note  with  a  right  of  action 

against  all  preceding  parties. 
Noncx  or  Pbotbst  inures  to  the  benefit  of  prior  indorsers. 
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Appeal  from  the  court  of  the  parish  and  city  of  New  Orl< 
The  opinion  states  the  case.. 

PoBTEB,  J.  This  action  was  brought  by  the  plaintiff  and 
pellee  against  the  appellant,  indorser  of  a  promissory  note. 
The  cause  was  submitted  to  a  jury,  and  the  facts  found  by  them 
fully  authorize  the  judgment,  and  will  require  the  confirmatioii 
of  it  here,  unless  some  error  has  been  committed  by  the  opin- 
ions of  the  court  during  the  trial,  on  those  points,  to  whicli 
bills  of  exceptions  have  been  taken. 

The  first  is,  to*ihe  decision  of  the  judge,  admitting  the  maker 
of  the  note  to  prove  its  execution.  On  this  objection  there  ia 
no  difficulty,  as  the  witaess  was  equally  responsible  to  both 
plaintiff  and  defendant;  and  as  that  responsibility  could  be 
neither  increased  nor  diminished  by  the  event  of  the  suit,  I 
have  not  a  doubt  of  his  competency:  Phillips's  Evidence,  54, 
55,  108.  It  has  been  made  a  question  whether  it  was  not  nec- 
essary in  all  cases  to  call  him  who  signed  the  instrument  to 
prove  the  handwriting,  on  the  ground  that  his  testimony  was 
the  best  evidence  the  nature  of  the  case  was  susceptible  of: 
Phillips's  Evidence,  70.  But  I  do  not  remember  to  have  ever 
before  seen  it  doubted,  that  if  he  was  not  the  best  possible  wit- 
ness to  the  fact,  he  was,  at  least,  as  good  as  any  other.  The 
facts  found  by  the  jury  being  those  on  which  the  court  formed 
its  judgment,  it  is  unnecessary  to  examine  the  correctness  of 
the  decision  of  the  court,  ordering  the  evidence  given  at  the 
trial  to  be  reduced  to  writing. 

The  third  bill  of  exceptions  goes  to  the  admission  of  the 
notary  public,  to  give  parol  evidence  of  the  written  notices  of 
protest  when  the  defendant  had  not  been  notified  to  produce  it 
on  the  trial.  This  objection  is  bottomed  on  the  elementary 
principle  which  requires  that  the  best  evidence  the  nature  of 
the  case  admits  of  shall  be  produced,  and  which  refuses  to  a 
party  permission  to  give  secondary  evidence  of  a  written  docu- 
ment, on  the  ground  of  its  being  in  possession  of  his  adversary, 
until  he  has  shown  that  by  giving  notice  to  that  adversary  to 
produce  it,  he  has  used  every  exertion  in  his  power  that  the 
best  evidence  might  be  had.  This  is  no  doubt  the  rule.  But 
the  same  good  sense  which  established  it  has  also  furnished  the 
exception,  that  in  cases  where,  from  the  nature  of  the  proceed- 
ings, the  party  must  know  that  the  contents  of  a  written  in- 
strument in  his  possession  will  come  in  question,  it  is  not 
necessary  to  give  him  notice  to  produce  it:  Phillips's  Evidence 
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<edit.  1820),  389;  and  c&ae  of  Wood  r.  StrvMoukd,  2  MoriTak, 
464,  in  note. 

Applying^  the  exception  to  the  case  now  under  consideration, 
we  find  that  the  plaintiffs  in  the  petition  charged  the  defendant 
with  having  received  notice  of  the  protest  of  this  note;  and 
from  the  nature  of  the  proceedings  it  was  well  known  to  him 
that  recovery  could  not  be  had,  unless  that  notice  was  proved 
on  the  trial.    As  he  was  perfectly  aware  that  it  must  come  in 
question,  he  could  oot  have  been  surprised  at  the  attempt  to 
prove  it;  and  holding  the  highest  evidence  of  the  fact  in  his 
possession,  he  should  have  had  it  there  to  correct  the  parol  tes- 
timoD  J  if  it  was  untrue.     This  court  has  carried  this  doctrine 
still  further  in  the  case  of  Stockdale  v.  EscarU,  5  Mart.  567.    But 
my  opinion  is  confined  to  the  cause  now  before  us,  where  the 
defendant  knew  that  proving  the  contents  of  the  paper  in  his 
possession  was  the  very  gist  of  the  action.     So  circumstanced, 
I  think  the  inferior  evidence  was  correctly  received,  and  that 
the  defendant  cannot  complain  of  surprise.     I  am  the  more 
confirmed  in  this  opinion,  for  I  find,  on  a  close  attention  to  the 
law,  that  in  opposition  to  the  authorities  cited  by  defendant's 
counsel,  the  later  decisions  in  that  country,  from  which  the 
rule  was  taken,  establish  a  different  principle  and  permit  sec- 
ondary evidence  of  a  written  notice  of  the  protest  of  a  bill  of 
exchange,  without  calling  on  the  party  in  whose  hands  it  is  to 
produce  it:  Chitty  on  Bills  (edit.  1819),  103;  AUeland  v.  Pearce, 
2  Campb.  601.     The  objections  taken  to  the  indorsement  not 
being  in  full  cannot  be  sustained;  it  has  been  already  decided 
by  this  court  in  the  case  of  AUard  v.  Oanuskean,  4  Mart.  662, 
that  a  blank  indorsement  vests  the  holder  with  a  right  of  ac- 
tion against  all  the  preceding  parties:  See,  also,  Chitty  on  Bills 
<edit.  1819),  121, 125. 

It  only  remains  to  coubider  if  the  notice  given  by  the  Planter's 
Bank  of  the  protest,  inures  to  the  benefit  of  the  prior  indorsers; 
and  I  am  of  opinion  that  it  does.  The  verdict  finds  they  were 
the  holders  of  the  bill,  and  the  weight  of  authority  seems  clearly 
in  favor  of  the  legality  of  notice  coming  from  persons  so  cir- 
cumstanced. 

On  the  whole,  I  have  no  doubt  that  the  judgment  of  the 
parish  court  should  be  af&rmed,  with  costs. 

lifABTiN,  J.     I  concur  in  this  opinion. 

Uathews,  J.     I  do  likewise. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  parish  court  be  affirmed,  with  costs. 
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KoncB  or  PltonST. — ^That  Moondary  evidenoe  may  be  f^'^nat  of  »  notio* 
•A  protest,  withont  any  demand  to  the  advene  party  to  prodnoe  the  original, 
ia  well  settled:  Daniel  on  Neg.  Instr.,  tec.  1051;  EagU  Bank  ▼.  Ckt^am,  S 
Pick.  180;  Lindenberger  v.  Beall,  6  Wheat  104;  Leamtt  ▼.  Simea,  3  K.  H. 
14;  Kine  v.  BeaununU,  3  Brod.  &  R  288;  2  Parsons  on  Notes  and  Bills,  19a 

Lost  Instiluibnts,  see  Hunter  v.  HempiUad^  potL 


Carroll  v.  Waters. 

[9]CA»nr,M0.] 

ftrxAMBOATS,  LuBiUTr  or  Part  Owkkba.— Persons  who  ran  a  stounboat 
for  their  joint  benefit  are  governed  by  the  law  applicable  to  poiticalar 
partnerships,  and  are,  therefore,  not  liable  la  9oUdot  bat  each  for  hia 
virile  share. 

Appeal  from  the  court  of  the  first  district.  The  opinion 
states  the  case. 

Maybin,  for  plaintiff.  The  defendant,  as  part  owner,  is  liable 
in  solido:  Wright  v.  Hunter,  1  East,  20;  Schemerhom  v.  Loring, 
7  Johns.  311;  ScoUin  t.  Stanley,  1  Dal.  129;  Civil  Code,  390,  art. 
15-18. 

Chaplin,  for  defendant.  This  is  a  partioolar  partnerahip, 
and  each  member  is  bound  only  in  proportion  to  his  interest: 
Civil  Code,  899,  art.  43,  U;  Slocum  v.  Sibley,  5  Mart  682; 
Febrero,  3,  190. 

PoBTEB,  J.  The  defendant  and  three  other  persons  were 
joint  owners  of  the  steamboat  Newport,  on  board  of  which  the 
plaintiff  shipped  merchandise  in  good  order.  It  was  damaged 
during  the  voyage,  through  the  fault  or  neglect  of  the  captain. 
And  this  action  is  brought  for  the  injury  which  the  plaintiff  has 
thus  sustained.  The  evidence  establishes  the  delivery  of  the 
goods,  the  damage  they  suffered,  and  that  the  defendant  was 
part  owner  of  the  boat.  The  only  question  therefore  to  be  de- 
cided is,  whether  he  is  responsible  in  solido,  or  only  for  his 
virile  share,  and  as  it  is  one  of  general  interest  to  the  com- 
munity, I  have  taken  considerable  pains  to  arrive  at  a  correct 
conclusion  in  regard  to  it. 

Our  Civil  Code,  p.  390,  art.  12,  defines  a  particular  partner- 
ship to  be  that  "  which  relates  to  certain  specified  things,  to 
their  use,  or  to  the  benefit  to  be  derived  from  the  same." 

The  undertaking  of  several  persons  to  run  a  steamboat  for 
their  joint  benefit  comes  completely  vnthin  the  spirit  and  mean* 
ing  of  this  definition,  and  I  do  not  see  why  ships  or  steamboats 
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may  not  as  well  be  the  object  of  a  partneiBhip  as  any  othec 
particular  or  specified  thing  in  regard  to  which  men  choose  to 
associate  for  mutual  advantage:  Pothier  Traiie  de  Charie  Partis, 
sec.  2,  art  3,  n.  60;  Watson  on  Partnership,  40. 

llstablisbing  this  contract  to  be  nothing  more  than  a  private 
or  particular  partnership,  the  liability  of  each  partner  is  easily 
determined.  They  are  not  bound  in  nolido,  but  for  their  Tirile 
share :  Civil  Code,  398,  art.  44. 

If  I  did.  not  conceive  the  question  to  be  settled  by  the  positiTe 
expression  of  legislative  will,  and  if  we  were  obliged  to  examine 
how  the  law  formerly  stood  on  this  subject,  and  form  a  decision 
on  it,  1  should  come  to  the  conclusion  that  the  owners  were  not 
responsiUe  in  solido. 

It  is  true  it  is  stated  in  the  Curia  Philipica,  commercio  naval, 
lib.  3,  cap.  4,  n.  21  and  22,  that  the  owners  of  vessels  are  re- 
aponsible  in  solido  for  the  contracts,  acts  and  negligence  of  the 
master  of  the  ship. 

In  a  later  work,  however,  F^rrero  addicionado,  part  1,  cap.  2, 

sec.  1,  their  responsibility  is  declared  to  extend  only  to  the  share 

which  each  partner  has  in  the  vessel;  and  the  author  further 

states  that  the  doctrine  contained  in  the  Digest,  lib.  14,  tit.  1^ 

de  exercitoria  adione  (which  is  referred  to  in  the  Curia  PhUipUr 

as  the  authority  for  holding  part  owners  of  a  ship  to  be  re 

sponsible  in  solido),  is  not  in  force  in  Spain.  This  latter  opinion 

I  should  suppose  correct.     Nearly  all  the  modem  nations  of 

Europe  have  adopted  the  principle  that  owners  of   vessels 

are  not  responsible  for  damage  done  to  property  shipped, 

any  further  than  the  share  which  each  partner  may  have  in  them. 

It  is  thus  stated  in  Consulai  de  Mer.,  chaps.  72, 227,  239,  a  code 

of  great  antiquity,  of  the  highest  authority  on  this  subject  in 

eveiy  country,  and  particularly  in  Spain,  where  it  was  originally 

compiled  and  first  edited:  CmaukU  de  la  Mer.,  translated  by 

Bourcher,  vol.  1,  pp.  61  and  76.    Emerigon  declares  that  the 

maritime  laws  of  the  middle  ages  so  understood  it,  that  such 

was,  and  is  the  jurispradence  of  the  northern  nations.     It  is 

also  the  law  in  Holland,  in  Oermany,  in  England,  in  France: 

Laws  of  the  Sea,  by  Jacobson,  ch.  3,  pp.  37,  47;  Oroiius  de 

jure  belli  et  pads,  lib.  2,  tit.  2,  art.  17;  Abbott  on  Shipping, 

ch.  3,  n.  13,  p- 119,  and  ch.  6,  n.  2,  p.  298;  Emerigon,  Traiie  des 

Assurances,  vol.  2,  ch.  4,  sec.  11,  pp.  454  and  455;  Pothier,  Traiie 

de  Charie  Parlie,  sec.  2,  art.  2;  sec.  5,  n.  84. 

Owners  of  vessels  in  those  countries  have  still  further  the 
privilege  of  discharging  themselves  from  all  responsibility. 


318  Cabboll  v.  Wausbs.  \lLofaamxuk^ 

beyond  the  vessel  and  freight  Rnd  caigo,  if  they  bare  any  o£ 
their  own  on  board,  by  abandoning  their  right  in  them  to  tlie 
persons  whose  property  may  be  damaged  through  the  fault  of 
the  master  or  mariners:  See  authorities  already  cited.    Lt   is^ 
true,  this  advantage  is  conferred  by  statute,  or  positive  ordi- 
nance in  some  of  those  countries.    But  its  existence  sboiiv^. 
plainly  the  opinion  which  the  different  nations  of  Europe  liold. 
on  this  subject.   It  proves  that  a  provision  so  generally  adoptecL 
must  have  been  founded  on  extensive  motives  of  public  policy, 
common  to  all  commercial  nations.    And  I  have  great  difficulty 
iu  believing  on  the  single  authority  of  a  work,  however  correct, 
it  may  be  generally  found,  that  Spain  alone  had  regulations  oil 
this  subject  different  from  all  the  rest. 

I  am  well  satisfied,  that  the  principle  of  making  the  part 
owner  of  a  vessel  responsible  out  of  his  private  fortune,  and 
that  to  any  amount,  although  his  interest  in  her  might  not  be 
the  one  twentieth  part  of  the  whole,  would  tend  to  discounte- 
nance persons  from  engaging  in  enterprises  of  this  kind;  would 
discourage  that  uniting  of  capital,  without  which  undertakings 
of  tbis  description  cannot  be  carried  on  with  advantage;  and 
would  operate  as  a  complete  check  to  enterprise  in  a  branch  o£ 
commerce  for  which  this  country  heretofore  has  been  ao  emi* 
nently  distinguished,  and  from  which  she  has  derived  honor 
and  profit. 

I  am  glad,  therefore,  tbat  the  law  does  not,  in  my  opinion^ 
require  nor  permit  this  court  to  give  judgment  against  the 
owner  to  the  extent  which  is  asked  by  the  plaintiff.  And  con- 
ceiving the  case  to  come  within  the  provisions  of  our  code,  in 
relation  to  particular  partnerships,  and  governed  by  them,  I 
conclude  that  the  judgment  of  the  district  court  should  be  an- 
nulled, avoided  and  reversed,  and  that  judgment  be  given  in 
favor  of  the  plaintiffs  for  the  sum  of  one  hundred  and  fifty-six 
dollars  and  forty-nine  cents,  and  that  the  plaintiff  and  appellee 
pay  the  costs  of  tbis  appeal,  and  defendant  pay  the  costs  of  the 
court  of  the  first  instance. 

Mabtin,  J.  Tbe  extent  of  the  liability  of  the  part  owners  of 
a  steamboat  must  be  sought  ii\  the  maritime,  which  is  part  of 
the  commercial  law.  In  the  case  of  a  steamship  carrying  goods 
from  New  Orleans  to  Havana,  Charleston  and  New  York,  we 
would  improperly  look  for  it  elsewhere;  and  it  is  there  we 
must  seek  it,  in  the  case  of  a  steamboat  carrying  goods  from 
New  Orleans  to  Natchez  and  Louisville. 

It  is  true,  as  we  held  in  the  case  of  Slocum  v.  Sibley,  5  Mart 
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682,  the  members  of  a  partnership  are  not  boand  in  9oUdo.  Bat 
this  must  be  understood  of  partnership  for  the  exercise  of  some 
trade,  metier^  or  profession,  or  any  other  but  a  mercantile  trans- 
action: CiTil  Code,  390,  arts.  13  and  14;  Id.  398,  art.  43.  The 
expressions  used  in  the  French  text,  which  is  clearly  the  origin- 
al, are  les  societes  particulierea,  autres  que  celles  de  commerce. 
Hence  we  are  to  conclade,  that  in  commercial  partnership,  the 
members  are  bound  in  solido. 

The  code,  in  the  first  thirteen  articles  in  which  it  treats  of  the 
Tarious  kinds  of  partnership,  notices  only  such  partnerships  the 
object  of  which  is  something  else  than  commerce.  Commercial 
partnerships  are  the  object  of  the  last  five  articles:  Civ.  Code, 
388. 

That,  at  Borne,  part  owners  of  a  ship,  who  navigated  her 

under  a  common  master,  were  bound  tn  soUdo  to  the  freighters 

cannot  be  doubted.    Si  plures  navim  exercearU  cum  quolibet  eorum 

in  solido  agi  potest:  ff.  14,  1,  1,  sec.  25;  that  such  is  the  law  in 

Spain,  the  author  of   Curia  Fhilipica  informs  us.      So  does 

Bodrigues:  Si  eran  muchos  los  adminvstradores  de  la  nave  y  todo9 

nombraren  un  maesire  por  el  coniralo,  de  esle  puede  ser  convenido 

coda  uno  in  solidum;  and  I  see  nothing  that  contradicts  this  iu 

the  part  of  Febrero  Addidonado,   on  which    the  defendant's 

counsel  relics;  such  is  also  the  law  of  the  other  states  of  this 

nnion,  and  in  England  where,  however,  by  a  particular  statute, 

enacted  in  1734,  the  liability  was  restricted  to  the  value  of  the 

ship  and  freight. 

The  reason  for  this  liability,  in  solido^  given  by  Bodrigaez, 
appears  conclusive;  por  que  el  contraio  sohfae  con  el  maestro  de 
la  nave,  y  no  en  junto  que  a  los  que  contraxeron  con  el,  se  los  precise 
a  liligar  con  muchos.  As  the  freighters  contract  with  the  master, 
a  single  person,  it  is  not  just  that  they  should  be  compelled  to 
bring  suits  against  many.  It  seems  to  me  the  judgment  of  the 
court  a  quo  ought  to  be  affirmed  with  costs. 

Mathxws,  J.  I  concur  in  the  opinion  of  Judge  Porter,  con- 
sideling  the  owners  of  the  steamboat  (admitting  that  their  situa- 
tion as  part  owners  constitutes  a  partnership)  partners  in  a 
particular  partnership,  and  that  not  strictly  commercial,  being 
founded  on  a  joint  or  common  ownership  of  a  boat  used  to  carry 
goods  for  him. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg* 
ment  of  the  district  court  be  annulled,  avoided  and  reversed,  and 
that  judgment  be  entered  in  favor  of  the  plaintiff  for  the  sum  of 
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one  handred  and  flftj-eix  dollars  and  forty^nine  cents,  and  thai 
they  pay  costs  in  this  court,  and  the  defendant  below. 


LxABiUTY  ov  Pakt  OwirsBS  or  Ships. — ^This  qaestion  is  ocmndored  in 
rious  deciaions  rendered  in  the  same  state  subsequent  to  that  in  the  principal 
case:  Kimbal  v.  Blane,  8  Mart  K.  S.  386;  David  v.  Ebn,  4  La.  106;  Bu9*e 
V.  Clarke,  11  Id.  206;  Vigers  v.  Sanki,  13  Id.  300:  H^erman  y.  BremAam, 
1  La.  An.  Ii6;  BeiU  v.  Lauve,  3  Id.  88;  Shirley  v.  Steamer  Brkltj  5  Id.  26a 
Under  these  later  decisions,  the  civil  code  of  Louisiana  is  so  oonstrued  as  to 
make  persons  who  are  associated  for  the  purpose  of  carrying  property  in  ▼ea- 
sels for  hire,  liable  in  solido  as  members  of  a  commercial  partnership.     The 
doctrine  of  the  early  Louisiana  cases  is,  of  course,  taken  from  the  civil  Imw.    An 
entirely  different  rule  prevailed  at  common  law.    When  the  liability  of  part 
owners  of  ships  as  such  to  third  persons  is  established,  each  owner  is  hy  the 
law  of  England,  which  differs  in  this  respect  from  the  civil  law,  liable  t» 
solido  for  the  whole  amount  of  the  debt,  without  reference  to  the  proportion 
of  his  interest  or  to  any  stipulations  between  himself  and  the  other  owners. 
So,  the  owners  cannot  qualify  their  liability  by  any  agreement  with  their 
agents.    Thus,  where  an  owner  agreed  with  his  agent  that  the  latter  shoold 
pay  for  the  repairs  on  having  the  ship  transferred  to  him,  it  was  held  that  a 
creditor  of  the  owner  must  look  to  him  and  could  not  sue  the  agent.     And, 
if  persons  separately  interested  in  aliquot  parts  of  a  ship  employ  a  joint  agent, 
they  are,  at  law,  liable  each  for  the  whole  debt  incurred.     A  court  of  equity 
would,  however,  distribute  the  liability  ratably:"   Maude  &  Pollock  on 
Shipping,  67,  citing  Doddington  v.  HaUeU,  1  Ves.  498;  Thompmm  v.  /%»- 
den,  4  Gar.  &  P.  158;  2  Bell's  Gomm.  655;  RaUenbury  v.  Fenton,  3  Myhie  & 
K.  505;  Paaamore  v.  Bonsfield,  1  Stark.  207;  BriU^  Ehnpire  Shipping  Co,  v. 
Somu,  1  E.  B.  ft  £.  353;  affirmed  30  L.  J.  Q.  K  229.    This  rule  of  the  En- 
glish law  is  generally  recognized  and  enforced  in  the  United  States:  Schemer^ 
horn  V.  Loinea,  7  Johns.  311;  Muldon  v.  WhMock,  1  Cow.  290;  OcUlatm  v. 
T/ie  Piiot,  2  Wall.  Jr.  592;  Paisons  on  Shipping,  100;  Handen  on  Shippii^ 
381;  Freeman  on  Cotenancy  and  Partition,  sec.  388. 
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Statotb  or  LiMiTATioiis  vests  the  property  in  the  possessor  where  its  effsot 

is  to  prevent  a  recovery  by  the  former  owner. 
CoNVLicT  OF  Laws—Thb  Statutb  OF  Ldcttations  in  force  where  the  property 

is  situate  controls  i%  though  its  owner  may  reside  elsewhere. 
Tttlb  bt  PRESGBiFnoif  must  be  respected  on  the  removal  of  the  property  to 

another  state. 

Appeal  from  the  court  of  the  pariah  and  city  of  New  Orleans. 

IVmer,  for  the  defendant.  By  the  law  of  nature  and  of  na- 
tions, title  may  be  acquired  by  prescription:  Puffendorf,  b.  4, 
•ch.  12;  Rutherford's  Inst.,  b.  1,  ch.  8.  Prescription  takes 
away  the  right  as  well  as  the  remedy:  2  Bay,  156, 4S&\  1  Munf. 
465;  4  Hen.  &  Munf.  145;  5  Oranch,  385;  Ciyil  Code,  482,  art. 
32. 
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Livingston,  for  the  plaintiff.  The  lex  fori  must  goyern  thitt 
proceeding:  2Habera8,30;  lOal.  375;  2  Johns.  241;  5Cranch, 
289;  2  H.  Bl.  553;  2  Johns.  199;  2  Mass.  89.  Possession  in  a 
foreign  country  will  not  support  a  plea  of  prescription  in  this 
state. 

PoBTKB,  J.  The  presiding  judge  of  this  court  has  gone  so 
f  uUj  into  the  case,  in  the  opinion  which  he  has  prepared,  that 
1  shall  confine  mj  examination  to  what  I  consider  the  main 
qnestion  in  the  cause,  and  that  is,  whether  the  statute  of  limita- 
tions, of  South  Carolina,  has  Tested  a  title  to  the  slave  in  the 
defendant.  This  inquiry,  I  think,  will  be  best  conducted  bj 
pursuing  the  following  divisions  of  the  subject:  1.  Did  the 
statute  vest  a  title  in  South  Carolina  ?  2.  Whether  the  owner 
of  the  property  is  bound  by  a  law  of  this  description,  when  it 
proved  that  he  did  not  reside  in  the  country  where  it  was  en- 
acted? 3.  Supposing  the  title  to  have  vested  in  the  state  where 
the  statute  was  in  force,  is  there  anything  in  our  laws  which 
prevents  the  defendant  claiming  the  benefit  of  that  title  here? 

1.  The  statute  of  South  Carolina  is  an  act  of  limitation,  and 
Irom  the  perusal  of  it  alone,  it  might  be  doubted  wheth«r  it  was 
anythiig  more  than  a  bar,  which  could  be  pleaded  by  the  pos- 
sessor, to  an  action  in  which  the  property  was  demanded.  But 
it  appears  that  the  judicial  interpretation  of  the  act  has  held, 
that  it  vests  title,  and  thore  is  no  doubt,  from  the  decisions  in 
that  state,  that  there,  the  person  claiming  slaves,  under  the 
statute,  could  recover  them  in  the  hands  of  another,  as  well  as 
plead  the  act  to  an  action  commenced:  2  Bay,  156,  425. 

2.  The  next  point  whether  the  plaintiff  not  being  a  citizen,  or 
resident  of  South  Carolina,  can  lose  his  right  to  property  by  a 
law  of  that  country,  is  that  which  has  presented  the  most  diffi- 
culty to  my  mind.  If  it  had  been  shown  in  this  cause  that  both 
parties  were  citizens  of  that  state,  I  should  have  no  doubt  that 
both  were  bound  by  these  laws,  in  virtue  of  which  the  one  ac- 
quired and  the  other  lost  a  title  to  the  property,  and  that  the 
right  thus  acquired  would  not  be  destroyed  by  the  removal  of 
one  of  the  parties  into  another  country. 

It  is  stated  by  Hubenis,  an  eminent  writer  on  the  subject, 
that  whoever  makes  a  contract,  in  any  particular  place,  is  sub- 
ject to  the  laws  of  the  place,  as  a  temporary  citizen :  3  Dallas,  370, 
ill  note.  The  rule  is  held  to  apply  where  a  contract  is  made  in 
one  countiy,  to  be  executed  in  another,  and  the  law  of  that  where 
^e  agreement  is  to  be  performed,  will  form  the  rule  of  action 
for  the  parties.    Now,  although  it  has  not  been  shown,  that  the 
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plaintiff,  or  those  under  whom  he  claims,  ever  were  residents  ox 
oitizens  of  South  Carolina,  or  that  they  made  any  contract  tbere^ 
in  relation  to  the  property  now  sued  for;  yet  enough,  I  thinly 
has  been  proved  to  enable  us  to  apply,  safely  and  oorrecilj,  the 
principles  of  law  just  stated  to  the  case  now  before  tiie  coort. 
For  as  the  evidence  establishes,  that  the  slave  in  question  was 
sent  by  the  plaintiff's  mother  into  South  Carolina,  under  the 
oare  of  an  agent,  this  was  a  voluntary  placing  of  her  ovm 
property  under  these  laws,  to  enjoy  their  protection,  to  take 
their  advantages,  if  any,  in  relation  to  it,  and  conseqnentlj,  to 
bear  vrith  their  inconveniences. 

3.  If  the  title  set  up  here  was  by  sale,  donation,  or  any  other 
contract,  nuide  in  South  Carolina,  we  should  hold  it  good  here, 
if  it  was  so  in  that  state;  and  the  only  inquiry  would  be,  did  it 
vest  title  there?  Prescription  is  a  mode  of  acquiring  property: 
Civil  Code,  482,  art.  82;  Pothier  Traite  de  la  Prescription,  eh. 
1,  as  strictly  so  as  the  cases  of  contracts  just  put;  Digest,  liv.  50, 
tit.  16,  loi.  28.  If,  in  a  common  case  of  alienation,  we  hold  it 
good  and  valid,  because  the  laws  of  the  country  where  it  was 
made  held  it  so,  I  cannot  see  any  good  reason  to  reject  that  of 
pre8cri|ftion;  for  it  vests  and  divests  title  by  the  veiy  same  au- 
thority which  declares  that  other  species  of  contracts  have  that 
effect. 

In  some  of  our  sister  states  it  has  been  held  that  in  a  suit 
for  the  recovery  of  money,  the  law  of  limitation  in  the  state 
where  the  suit  is  brought,  must  govern  the  rights  of  the  par- 
ties, and  not  that  where  the  contract  was  made.  There  is  a 
clear  distinction,  in  my  mind,  between  cases  of  that  description, 
when  the  statute  is  pleaded  as  a  bar  to  the  demand,  and  that 
now  before  the  court,  when  it  vests  a  complete  title  to  a  spe- 
cific thing;  for  I  have  already  stated  that  I  cannot  distinguish 
between  the  title  conferred  by  prescription,  and  that  acquired 
by  any  other  mode  of  alienation  and  acquisition.  When  the 
question  does  occur  here,  in  a  suit  for*  money,  it  will  be  then 
time  enough  to  examine,  whether  the  law  of  this  state,  as  it  re- 
gards the  limitation  of  actions,  or  that  where  the  parties  con- 
tracted and  lived,  shall  govern  their  rights;  or  if  the  decisions 
on  this  subject  can  be  reconciled  with  the  principles  of  law,  or 
supported  by  the  authorities  on  which  they  profess  to  rely. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  parish 
court  be  affirmed,  with  costs. 

Mabtdt,  J.    I  have  carefully  considered  the  opinion  which 
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Judge  Mathews  has  prepared,  and  is  aboat  to  read,  and  per- 
fectly concuir  "with  him. 

Mathswb,  J.    This  suit  is  brought  to  recover  from  the  de- 
fendaiit  a  alave  in  his  possession,  claimed  by  the  plaintiff,  aa 
sole  heir  to  his  mother,  in  whom  he  alleges  title,  at  the  time  of 
her  death.     The  defendant  relies  on  a  title  deriyed  through 
several  persons  residing  in  South  Carolina,  and  on  a  right  ac- 
quired by  possession  and  prescription,  judgment  being  for  the 
defendant  in  the  court  below,  the  plaintiff  appealed.     The  evi- 
dence  on   the  part  of  the  appellant,  which  is  entirely  oral, 
establishes  his  heirship  as  alleged,  and  shows  that  his  mother 
had  the  slaye  in  dispute,  while  she  resided  in  the  islands  of  St. 
Domingo  and  Cuba,  from  which  latter  place  she  sent  him  to 
South  Carolina.    The  acts  of  sale  offered  by  the  appellee  to 
support  his  title  were  objected  to  by  the  counsel  of  the  plaintiff 
as  not  being  sufficiently  proven,  and  bills  of  exceptions  regu- 
larly taken  to  the  opinions  of  the  judge  of  the  court  a  quo,  by 
which  they  were  allowed  to  be  given  in  evidence.     But  from 
the  investigation  which  I  have  given  to  the  cause,  it  is  deemed 
unnecessary  to  examine  those  exceptions;  as  the  testimony  re- 
ceived vnthout  opposition  clearly  establishes  an  uninterrupted 
and  peaceable  possession  of  at  least  fifteen  years'  duration,  in 
the  persons  under  whom  the  defendant  claims. 

Admitting  that  the  evidence  in  the  case  proves  title  in  the 
ancestor  of  the  appellant,  and  that  the  defendant's  claim  rests 
solely  on  a  title  vested  in  those  under  whom  he  holds  the  slave, 
acquired  by  prescription;  the  first  question  to  be  disposed  of, 
as  stated  by  the  plaintiff 's  counsel,  is,  by  what  laws  must  the 
cause  be  decided,  in  relation  to  the  title  set  up  by  the  appellee  ? 
Those  of  South  Carolina,  where  the  property  was,  or  those  of 
this  state,  where  the  suit  was  commenced.  I  am  of  the  opinion 
that  the  validity  of  this  title  by  prescription  ought  to  be  ascer- 
tained and  determined  according  to  the  laws  of  the  former  state. 
Were  it  to  be  settled  by  our  laws  on  the  subject,  there  would 
be  little  difficulty  in  deciding  the  case,  as  they  could  not  operate 
on  the  slave  in  dispute  previous  to  his  having  been  brought 
within  the  limits  of  this  state;  and  this  did  not  happen,  as  is 
shown  by  the  record,  until  a  month  or  two  before  the  commence- 
ment of  the  present  action. 

The  law  of  South  Carolina,  on  which  the  defendant  rests  his 
title,  is  a  statute  of  limitations,  prescribing  the  period  within 
which  suits  may  be  rightfully  commenced  in  that  state,  having 
for  their  object  and  end  the  same  which  is  here  sought  by  the 
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pluintifr.  The  period  of  limitation  is  there  foar  years  for  per- 
»ous  present,  and  one  more  is  allowed  to  those  who  are  abaenfc, 
making  five  for  the  latter,  and  by  the  lapse  of  this  time  their 
right  of  action  is  barred. 

It  is  contended  on  the  part  of  the  appellant  that  this  la^r 
must  be  considered  as  relating  only  to  the  remedy  or  relief 
grantable  by  courts  of  jastioe,  and  not  to  the  right  of  property, 
lu  other  words,  that  it  is  lex  fori  and  not  lex  loci  contractus;  and 
that  to  the  former  species  of  laws  a  foreign  tribunal  will  give 
no  effect.  So  far  as  they  relate  to  the  recovery  of  debts,  from 
the  cases  cited  in  support  of  his  doctrine,  little  doubt  can  re- 
main of  such  being  the  practice  adopted  by  the  courts  in  several 
states  of  the  union;  and  supported  by  the  opinions  of  jadges 
highly  eminent  for  talents  and  learning.  Without  admitting 
or  denying  the  correctness  of  these  decisions,  as  founded  in 
justice,  policy  and  a  proper  comity  between  the  states,  I  think  the 
case  now  under  consideration  may  be  clearly  distinguished  from 
any  which  have  been  exhibited  by  the  court.  The  questions  in 
them  decided  turned  wholly  on  disputes  about  privileges,  or  a 
right  to  recover  debts  barred  by  the  laws  of  limitation  which 
were  in  force  in  the  former  residence  of  the  contracting  parties; 
and  such  laws  are  based  solely  on  a  presumption  of  payment. 
In  no  instance  was  there  any  contest  relative  to  rights  or  title 
vested  in  the  possessor  of  property  as  a  necessaiy  consequence 
resulting  from  a  statute  of  limitations  which  barred  the  claim 
of  the  owner. 

Whatever  might  be  my  opinion  as  to  the  force  and  effect  which 
ought  to  be  given  to  the  laws  of  limitation  of  a  foreign  state  in 
relation  to  the  recovery  of  debts,  I  have  no  doubt  they  may  be- 
i!ome  the  means  of  acquiring  title  when  they  operate  so  as  to 
prevent  the  proprietor  from  recovering  his  property  in  conse- 
quence of  an  adverse  possession. 

PosseAsion  of  things  is  prima  facie  evidence  of  right  and  title 
to  them;  and  if  it  has  been  of  such  duration  that  the  laws  of 
the  country  where  they  are  situated  will  not  allow  the  possessor 
to  be  disquieted,  I  do  not  think  it,  by  any  means,  a  forced  and 
unfair  construction  of  law,  to  decide  that  title,  absolute  and 
indefeasible,  is  gained  by  such  possession.  The  owner,  by 
nHglecting  to  use  the  remedy  accorded  to  him,  loses  his  right, 
which  the  bona  fide  possessor  acquires.  It  is,  perhaps,  true, 
that  fraud  on  his  part,  or  excusable  ignorance  on  the  part  of 
the  proprietor,  might  require  a  different  interpretation  and  ap- 
plication of  the  law  of  limitation.     But  in  the  present  case  it 
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cannot  bo  x^retended  tbtit  either  of  them  existed.  The  evidence 
shows  that  good  faith  accompanied  the  possession  of  the  slavo 
in  evei-y  change  of  master,  and  that  he  was  sent  by  the  plaint- 
iff's  mother  to  South  Carolina,  so  that  she  could  not  be  ignor- 
ant of  the  laws  under  which  he  was  placed,  and  her  means  of 
redress  against  adverse  possessors. 

This  view  of  the  subject  places  a  law  of  limitation,  to  an  ac- 
tion for  the  recovery  of  property,  on  a  footing  with  the  usucapi^ 
of  the  Bomaii  system  of  jurisprudence,  viz.,  a  means  of  acquir- 
ing property;  nor  am  I  able  to  discover  any  incongruity  in  the 
principles  on  which  these  rules  are  founded;  usacapio  is  defined 
by  the  B.  Digest,  to  be  adjeclio  dominii  per  continuatianem 
possesisionia  tempore  lege  definili.  It  was  introduced  for  the  pub- 
Uc  good,  that  the  titles  of  property  might  not  forever  remain 
uncertain,  after  allowing  sufficient  time  to  the  owners  to  pursue 
their  claims:  D.  41,  3,  1  el  »eq. 

In  the  early  periods  of  states,  it  may  be  considered  as  sound 
policy,  to  make  the  time  for  acquiring  property  by  posses8ion 
of  short  duration.  By  the  ancient  Boman  law,  as  contained  in 
an  article  of  the  Twelve  Tables,  one  y  ar  of  possession  was 
aoffieient  to  save  title  to  movables,  and  two  to  immovables, 
being  what  were  termed  res  mancipii.  In  regard  to  incorporeal 
things,  the  prsetor  had  established  a  prescription  of  ten  and 
twenty  years,  or  as  it  is  called,  longi  Umtporis,  At  first,  under 
this  prescription,  the  possessor  did  not  acquire  the  dominion  of 
the  thing,  but  only  the  benefit  of  an  exception,  or  plea  in  bar, 
to  an  action  brought  by  the  proprietor.  Afterwards,  the  actio 
utiUs  was  accorded  to  the  possessor  to  recover  the  thing,  when 
he  had  lost  the  possession,  pour  revendiguer  la  chose,  as  ex- 
pressed by  Pothier.  The  distinction  between  the  res  mancipii 
el  nee  mancipii  was  abolished  by  the  Emperor  Justinian,  and 
usucapio  and  prescriptions  longi  temporis  put  on  the  same  foot- 
ing; this  constitution  on  this  subject,  it  is  believed,  forms  the 
basis  of  the  laws  relating  to  prescription  in  those  countries 
which  have  founded  their  jurisprudence  on  the  Boman  law; 
and  in  all  of  them  it  is  considered  a  mode  of  acquiring  prop- 
erty. But  it  is  seen  that  even  before  this  law  of  Justinian,  an 
action  had  been  accorded  to  a  possessor  to  recover  property  of 
which  he  had  lost  possession;  and  this  could  only  have  br  en 
regular,  on  the  principle,  that  he  had  acquired  title  by  such 
possession. 

Upon  the  whole,  I  am  of  opinion  that  laws  limiting  the  time 
witUn  which  actions  ought  to  be  commenced  for  the  recovery 
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of  property,  may  operate  in  such  a  manner  as  to  vest  a  title  in 
a  bona  fide  possessor,  and  that  the  law  of  South  Carolina  has 
produced  this  e£Eect  in  the  present  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  parish  court  be  affirmed,  with  costs. 

Pbxscbiption  Vests  thb  Pbopertt  in  the  adverse  holder,  m  weU  asde> 
stroys  the  remedy  of  the  former  owner:  Ludlow  y.  Van  Camp,  11  Am.  Deo. 
629,  534,  and  note.  Title  so  acqaired  is  valid  in  any  state  into  which  the 
property  may  he  sahseqnently  removed.  **  In  such  cases,  it  is  not  the  stai- 
ate  of  limitations  of  another  state  that  is  relied  on  or  pleaded,  hat  a  title 
acquired  hy  operation  of  such  statute;  and  when  a  title  becomea  perfect 
under  the  laws  of  one  state,  it  is  valid  in  any  other  state:**  FeurBY.  Sykea,  35 
MiBS.  635;  Shelby  v.  Ouy,  11  Wheat.  361;  Tounueitd  v.  Jemimm,  9  How.  (U. 
a)  418;  Moaby  v.  WUUama,  5  How.  (Miss.)  52a 


Russell  v.  Rogers. 

[9  Masixm.SBS.] 

DnoHABOB  OF  One  Pabtnxb  by  proceedings  in  insolvency  does  not  releaes 

the  others. 
DiuoHABOE  m  IvsoLVBKOT  does  not  release  a  debt  not  included  in  the  insolv* 

ent*s  schedule. 

Appeal  from  the  court  of  the  first  district.  The  opinion 
states  the  case. 

Preston,  for  plaintiff. 

Morse,  for  defendants. 

PoBTEB,  J.  This  suit  vad  brought  to  recover  the  amount  of 
a  judgment  formerly  obtained  against  Rogers,  one  of  the  de- 
fendants, who,  being  arrested  on  a  capias  ad  satisfaciendum, 
gave  bond,  with  security,  to  remain  in  the  prison  bounds  of  the 
jail  of  the  city  of  New  Orleans.  This  bond,  it  has  been  alleged^ 
has  been  broken,  as  Rogers  was  seen  without  the  limits. 

The  answer  alleged  that  the  bond  was  taken  at  a  time  when 
Rogers  was  in  restraint  and  illegal  custody;  the  writ  of  ca.  sa. 
having  issued  after  the  said  Rogers,  as  well  as  one  W.  H. 
Crocker,  his  partner  in  trade,  had  obtained  a  stay  of  all  pro- 
ceedings, and  made  a  surrender  of  their  estate,  for  the  benefit 
of  their  creditors,  among  whom  was  Russel,  the  plaintiff  in  the 
suit.  The  defendant,  in  support  of  this  answer,  produced  a 
record  of  the  proceedings  of  W.  B.  Crocker  (B  Co,  v.  Their  cred^ 
iters.  This  application  was  made,  it  appears,  in  the  name  of 
one  of  the  partners,  W.  H.  Crocker,  and  a  question  arises^ 
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'^v'faether  this  is  a  safficient  discbarge  for  each  of  the  partners  of 
^be  said  firm,  to  protect  their  persons  from  arrest. 

As  in  a  commercial  or  ordinary  partnership,  each  of  the  part- 
ners is  bound  in  aolido  for  the  debts  contracted.     It  follows, 
as  a  coDseqaence,  that  in  case  of  failure,  each  partner  must 
make  a  full  and  complete  disclosure  of  all  his  property,  whether 
it  forms  a  part  of  the  company  funds,  or  remains  in  his  posses- 
sion, and  assign  it  for  the  benefit  of  his  creditors;  until  this 
«tep  is  taken,  all  are  not  discharged,  and  the  individual  who 
neglects  it  remains  responsible.     Were  it  otherwise,  the  part- 
nership might  be  insolvent,  while  the  members  composing  it 
bad  the  means  of  discharging  the  debt.     Examining  the  record. 
It  appears  that  only  one  of  the  partners  of  the  house  of  Crocker 
A  Co.  made  this  application,  and  a  disclosure  of  the  property 
he  held;  he  alone,  therefore,  can  enjoy  the  benefit  of  it. 

But  the  defendants  show  that  subsequent  to  these  proceed- 
ings, Bogers  filed  a  petition  to  make  a  cession  of  his  property; 
that  a  meeting  of  his  creditors  was  called,  the  cession  accepted, 
and  the  proceedings  duly  homologated  by  the  judge.  This,  if 
regularly  granted,  would,  in  my  opinion,  have  been  a  good  and 
valid  discharge,  which  might  have  been  plead  as  a  bar  to  his 
«uit.  But  from  the  record,  it  does  not  appear  that  the  present 
plaintiff  waH  put  on  the  schedule  as  a  creditor.  This  is  a  fatal 
objection,  and  renders  it  unnecessary  to  examine  the  other 
points  made  in  the  cause.  The  whole  proceedings  were  to  him 
res  inter  alios  acta,  and  he  cannot  be  bound  by  them,  nor  be  de- 
prived of  his  legal  rights  by  an  order  of  court  discharging  his 
debtor  in  a  suit  to  which  he  was  not  a  party. 

To  avoid  the  force  of  this  objection  the  defendants  proved, 
that  although  the  present  plaintiff  was  not  inserted  among  the 
creditors  of  Bogers,  jet  that  lie  was  among  those  of  Crocker  & 
€o.  This  is  only  presenting,  in  another  shape,  the  question 
whether  these  proceedings  could  avail  Bogers.  I  have  already 
stated  that  they  could  not. 

I  am,  therefore,  of  the  opinion  that  the  judgment  of  the  dis- 
trict court  be  annulled,  avoided  and  reversed,  and  that  this 
^ourt  proceed  to  give  such  judgment,  as,  in  my  opinion,  the 
iiistrict  court  ought  to  have  given;  should  order,  adjudge  and 
<lecree  that  the  plaintiff  do  recover  of  the  defendants  the  sum 
of  three  hundred  and  eighty-nine  dollars  and  forty-one  cents, 
^th  interest  on  three  hundred  and  thirty-four  dollars  and  sixty- 
«ii  cents,  from  the  twentieth  of  February,  1820,  until  paid^and 
tbat  the  appellees  pay  costs  in  both  courts. 


328  Brooks*  Syndics  v.  Hamilton,      pijonisiana, 

Mabtin,  J.     I  concur  in  this  opinion. 
Mathews,  J.     I  do  likewise. 

■ 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annuUed,  avoided  and  reversed, 
and  that  the  plaintiff  recover  from  the  defendants  the  sam  of 
three  hundred  and  eighty-nine  dollars,  with  interest  on  three 
hundred  and  thirty-four  dollars  and  sixty-six  cents,  from  the 
twentieth  of  February,  1820,  until  paid,  and  that  the  appellee 
pay  costs  of  both  courts. 


Brooks'  Syndics  v.  Hamilton. 

[10  MjuoDr,  986.] 

Pabtztsb's  Authoritt  to  Pobchasb  Rbaltt. — If  a  commercial  partnexahip 
be  formed,  and  by  the  articles  of  copaitnenhip  only  sach  real  estate  as 
is  necessary  for  conTenienoe  in  carrying  on  trade  is  to  be  porehased,  a 
pnrchaae  by  one  partner  of  twenty  thousand  six  fanndred  and  thirty- 
eight  arpents,  does  not  bind  the  firm. 

Appeal  from  the  court  of  the  seventh  distriot.    The  opinioa 
of  the  court  states  the  facts. 

BuUard,  for  plaintiffs. 

Thomas,  for  defendant. 

Martin,  J.  The  plaintiffs  state  that  their  insolyent,  the  de* 
fendant,  and  Miller  vrere  partners;  that  the  affairs  of  the  part- 
nership in  Washita  were  carried  on  under  the  firm  name  of 
Hamilton  &  Miller;  that  the  capital  was  to  be  furnished  by 
their  insolvent,  and  the  other  partners  were  only  to  yield  their 
care  and  industry;  that  the  prqfits  and  losses  were  to  be  di- 
vided, one  half  to  their  insolvent,  and  one  quarter  to  each  of 
the  other  partners.  That  their  insolvent  purchased  goods  to 
the  value  of  fifteeen  thousand  eight  hundred  and  seventy-five 
dollars  and  nineteen  cents.  That  three  thousand  nine  hundred 
and  twenty-nine  dollars  and  fifty-two  cents  alone  were  received, 
and  the  balance  of  the  moneys  and  debts  of  the  partnership 
were  applied  by  the  defendant  to  his  own  use.  The  answer  de» 
nies  the  plaintiffs  to  be  the  legal  representatives  of  Brooks; 
avers  he  is  dead,  and  his  legal  representatives  are  not  parties  to 
the  suit;  that  the  articles  of  partnership  contained  a  clause  that 
all  differences  should  be  settled  by  arbitration;  finally,  the  gen- 
eral issue  is  pleaded.     By  a  rule  of  court,  arbitrators  were  ap* 


Sept.  182 1.3     BiiooEs'  Syndics  v.  Hamilton.  329 

pointed,  and   it  was  ordered  that  their  award  should  be  the 
}udgmeDt  of  the  court. 

They  foand  eeyenteen  thousand  three  hundred  and  sixteen 
dollars  and   t-wenty-two  cents  in  favor  of  the   plaintiffs,  aud 
nine  thousand  eight  hundred  and  six  doUars  and  twentj-eight 
cents  in  f  aTor  of  Hamilton  &  Miller,  making  the  total  amount 
of  the  property  of  the  concern,  twenty-seven  thousand  one  hun- 
dred and  t^wenty-two  dollars  and  fifty  cents.     Entertaining  a 
doubt  oi  iheir  authority  to  estimate  the  property,  they  observed 
that  the  statement  they  had  made  will  show  the  respective  situ* 
ation  of  the  parties.     The  court  confirmed  the  award,  and  de- 
creed that  the  parish  judge  make  a  partition  of  the  land ,  according 
to  the  spirit  and  meaning  of  the  award;  that  the  plaintiff  pay 
all  costs  before  the  submission  to  the  arbitrators,  and  the  rest 
be  equally  borne  by  each  party.     The  plaintiffs  appealed. 

The  coansel  shows,  that  according  to  the  articles  of  partner- 
ship which  accompany  the  record,  the  sale  of  goods  and  mer- 
chandise  was   the   only  object  of   the  partnership,  and  real 
estate  was  only  to  be  purchased  when  necessary  for  the  purpose 
of  convenieucy  in  carrying  on  the  joint  trade;  and  twenty  thou- 
sand six  hundred  and  thirty-eight  arpents  are  said  to  have  been 
purchased  by  the  defendant  on  account  of  the  partnership, 
and  directed  by  the  award  to  be  divided  among  the  partners. 
In  Kemper  v.  Smith,  3  Mart.  627,  this  court  held  that  in  a  com- 
mercial partnership  all  mercantile  transactions  of  one  of  the 
partners  are  binding  on  the  others;  but  it  would  be  monstrous 
to  make  the  latter  answerable  for  any  act  of  the  former  out  of 
the  course  of  trade.     A  partner  must  be  considered  as  vested 
by  his  copartners  with  certain  powers  for  certain  purposes.     If 
he  travel  out  of  these,  his  acts  can  no  more  be  binding  on  the 
other  than  those  of  an  attorney  who  exceeds  his  powers  ere  ob- 
Hgatory  on  his  constituents. 

The  plea  to  the  persons  of  the  plaintiffs  appears  to  have  been 
waived.  I  think  the  district  judge  erred  in  directing  a  parti- 
tion of  the  lands;  the  case  must  be  remanded,  with  directions  to 
the  district  judge  to  proceed  therein  according  to  law. 

Matbkws,  J.,  concurred. 
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Innis  v.  Miller, 

[10  HASZn,  289.] 

PBXscBipnoN~nNmNO  SuocBSSiVB  PoaSESSioira.— To  entitle  a  poaBciBoor  to 
the  benefit  of  the  prior  poBsenion  of  a  person  nnder  whom  he  claiiiis*  tlie 
poeseeBion  of  the  predeoenor  most  have  been  in  good  faith  and  under 
color  of  title,  it  must  have  been  continnooa,  and  the  predeoeeeor  nmat 
have  had  poasession  at  the  moment  of  the  tradition. 

Appeal  from  the  court  of  the  sixth  disirioi.    The  opuncta 
states  the  case. 

Wilaon,  for  plaintiff. 

BuUard^  for  defendants. 

By  Court,  Mathews,  J.  The  plaintiff  claims  a  tract  of  land 
at  the  mouth  of  the  bayou  Castor,  of  twelve  arpents  in  front, 
with  the  usual  depth,  to  run  with  the  bayou  Jean  de  Jean.  He 
found  his  title  on  a  requete  in  the  French  language,  addressed 
to  the  proper  authority  of  the  French  government,  while  it 
exercised  jurisdiction  over  the  province  of  Louisiana,  an  order 
of  survey,  and  the  confirmation  of  the  land  commissioners  of 
the  United  States.  His  title  is  opposed  on  two  grounds:  1. 
That  the  land  claimed,  if  it  were  located  properly  according  to 
the  requete,  would  not  interfere  with  the  land  occupied  by  the 
defendants;  and  that  being  in  possession,  they  ought  not  to  be 
disturbed,  as  the  plaintiff's  title  does  not  cover  the  land  in  dis- 
pute; 2.  That  admitting  the  plaintiff's  claim  to  be  properly 
located,  they  have  a  better  title  than  he,  founded  on  posses- 
sion and  prescription. 

In  determining  on  the  propriety  of  the  plaintiff's  location,  it 
is  necessary  to  attend  particularly  to  the  contents  of  his  requete. 
He  there  states  that  he  is  desirous  of  forming  his  establishment 
on  the  bayou  Ctotor,  and  prays  for  twelve  arpents  in  front,  at 
it»  mouth,  running  on  the  bayou  Jean  de  Jean,  with  the  ordi- 
nary depth.  These  calls  have  been  considered  by  the  commis- 
sioners, and  the  surveyor  of  the  United  States,  as  giving  to  the 
claimant  his  front  of  twelve  arpents  on  the  bayou  Castor,  and 
to  run  with  or  on  the  bayou  Jean  de  Jean,  for  the  ordinary 
depth  of  forty  arpents.  I  do  not  profess  to  have  much  knowl- 
edge of  the  language  in  which  the  requete  is  vmtten,  as  to  the 
force  and  effect  of  its  idioms  or  phraseology.  In  translating 
the  expressions  literally  into  English,  although 'there  is  some 
ambiguity  as  to  the  location  of  the  front  of  the  plaintiff's  land, 
I  am  of  opinion  they  have  been  well  construed  by  the  commis* 
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eioiieTB  and  sarvejor,  in  adopting  the  meaning  above  cited, 
iv\iicli  seems  to  be  conformable  to  the  intention  of  the  applicant. 
The  evidence  of  title  has  been  viewed  in  tlie  same  light  by  the 
•coxurt  a  qpio,  and  I  do  not  believe  it  erroneons. 

Xn  xelation  to  the  title  set  up  on  the  part  of  the  defendants 
by  prescription,  as  thej  have  not  been  in  possession  under  their 
pnrchase  made  in  1809  a  sufficient  length  of  time  to  give  them  a 
pTOocriptive  right,  thej  claim  the  privilege  which  the  law  allows 
in  certain  cases,  by  uniting  their  own  possession  with  that  of  their 
pTedecessors.     Being  possessors,  a  litre  eingulier,  as  expressed 
hj  PotLier  in  his  Traiie  de  la  Possession  el  Fresoripiion,  three 
Udngs  mast  concur  in  order  that  thej  may  unite  the  possession 
of  the  predecessor  to  their  own:  1.  He  must  have  possessed  in 
^ood  faith,  and  under  color  of  title;   2.  It  must  be  continued, 
and  without  interruption;  3.  It  must  be  that  which  the  posses- 
sor had  at  the  moment  of  the  tradition.     The  defendants  have 
failed  to  bring  themselves  within  either  of  those  rules. 

The  possession  of  Procella,  under  whom  they  claim,  in  virtue 
of  a  sale  made  by  the  parish  judge  in  1809,  cannot  avail  them, 
because  he  had  previously  sold  and  delivered  a  tract  of  eight 
arpents  in  front,  part  of  which  is  the  land  in  dispute,  to  one 
Mcljauchlin,  who  held  it  for  some  time;  and  it  does  not  appear 
that  Procella  was  ever  afterwards  in  possession;  but  admitting 
that  the  latter  held  possession  at  the  time  of  the  transfer  to  the 
defendant,  no  title  whatever  is  shown  in  him.  I  cone!*  ide  that 
they  have  failed  to  establish  a  title  by  prescription. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 

Mabxin,  J.    I  concur  in  the  opinion  which  Judge  Mathews 
has  prepared  in  this  case. 

Tackino  SuccEssrvB  Possessions,  in  order  to  make  out  a  title  under  the 
ttatate  of  limitations,  is  stated  by  the  authors  of  Smith's  Lead.  Cas.,  2d  voL, 
1163,  to  be  a  question  upon  which  the  states  differ.  "In  South  Carolina,  in 
King  V,  Smith,  Rice,  11  (see,  also,  Beadle  ▼.  Hunter,  3  Stiobh.  331,  336),  it  ii 
decided  that  they  cannot  be  joined  by  conveyance  from  one  to  another, 
though  there  are  cases,  as  between  landlord  and  tenant  and  between  disseisor 
and  his  heirs,  where  both  possessions  may  be  referred  to  the  same  entry.  In 
Leasee  of  Potts  t.  Gilbert,  3  Wash.  475,  Judge  Washington  was  clear  that 
"▼here  several  persons  enter  into  possession,  the  last  cannot  tack  the  posses- 
sion of  his  predecessor  to  his  own,  and  even  if  there  had  been  conveyances, 
he  asks,  'what  has  any  of  them  in  point  of  title  to  convey?'  In  New  York, 
Vermont  and  Massachusetts,  possessions  may  be  tacked  if  one  oomes  in  under 
the  other,  and  the  possessory  estates  are  connected  and  continuous,  n^  o^^-^^. 
iriie:  Brandt  v.  Ogden,  1  Johns,  156;  Jaduon  v.  ThcysMH,  2^  aO.  SS^d;  wx- 
ikn  y.  AopeO;  19  Vt  164,  169:    Ward  v.  Bartholomew,  6  Pick.  410;  Wadm 
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V.  Lindsty,  6  Met  407,  412;  Melvin  v.  Proprietors  etc,  5  IcL  15,  32.  lo 
Pennsylvania  it  is  certain  that  several  possessions,  if  continuoftis  and.  con* 
nected,  may  be  joined  together  to  make  out  the  full  statutory  period :  f>v€r- 
field  V.  Christie,  7  S.  &  R.  173;  McCoy  v.  Trustees  of  DieHnaon  OolU*j^.  5  IJ. 
254;  MtTcer  v.  Watson,  1  Watts,  330,  338;  Parker  v.  SovikuAck^  6  Id.  377; 
Jluid  V.  DevUng,  8  Id.  703;  Mow-e  v.  SviaU,  9  Pa.  St  194,  196,  where  it  i» 
sai'^  that  Judge  Washington's  decision  in  PoUs  v.  GiWertf  was  nearer  aeknowl- 
edged  as  sound  by  any  land  lawyer  or  judge  of  that  state:  Scheeix  v.  F^iz- 
water,  5  Pa.  St  126,  131 ;  and  so  it  is  in  Kentucky:  Adams  ▼.  TW-noA,  5  Dana, 
394;  Tennessee:  ChiUo.n  v.  Wilson's  Heirs,  9  Humph.  399,  405." 

The  tacking  of  successive  possession  is  now  very  generally  recof^ized  per- 
missible, to  raise  a  title  by  adverse  possession  and  enjoyment,  as  \rill  be  secai 
by  reference  to  some  of  the  modem  authorities  cited  below.     But  to  create  a 
title  by  uniting  several  possessions,  it  is  established  by  all  the  decinoiis  thai 
there  must. be  a  privity  of  estate,  or  the  several  title?  mast  be  connected: 
Ang.  on  Lim.,  sec.  413,  6th  ed.     In  San  Francisco  v.  Fulde,  37CaJ.  349,  it  is 
asserted  by  Judge  Rhodes,  who  expressed  the  opinion  of  tlie  court,  that: 
''Adverse  possession,  to  be  available  as  a  defense  or  as  a  title,  must  hAve  been 
continuous  both  in  time  and  in  interest;  .  *     *    *    and  if  such  continuity  ia 
broken,  it  is  not  restored  by  showing  that  it  was  interrupted  by  a  urronglal 
entry."    His  honor  then  proceeds,  and  upon  the  point  of  privity  in  estate 
being  necessary,  quoted  from  Melvin  v.  Proprietors  of  Lochs  etc,  5  Met.  32: 
"  It  is  said :  '  It  is  a  principle  well  established  that  where  several  persons  enter 
on  land  in  succession,  the  several  possessions  cannot  be  tacked  so  as  to  make 
a  continuity  of  possession  unless  there  is  a  privity  of  estate,  or  the  several  tiiJetf 
are  connected.     Whenever  one  quits  the  possession,  the  seisin  of  the  true 
owner  is  restored,  and  an  entry  afterwards  by  another,  wrongfully  ooDstitutes 
a  new  disseisin:' "    So,  also,  3  Wash,  on  Heal  Prop.,  sec  493;  and  Crispeu  v. 
Hanavan,  50  Mo.  549. 

The  requisite  named  in  the  principal  case,  that  the  possessor  should  htr 
under  color  of  title,  is  explained  as  follows  by  Judge  Deady  in  Shufieioa  v. 
Nelson,  2  Saw.  540,  545:  "In  the  books  it  is  often  said  that  to  enable  an  oc- 
cupant to  tack  the  possession  of  a  prior  occupant  to  his,  for  the  purpose  of 
making  out  the  statutory  period  of  limitation,  such  occupants  must  have  lield 
under  color  of  title,  and  there  must  be  a  privity  in  deed  between  them.  I 
think  these  expressions  refer  to,  and  grow  out  of,  the  doctrine  of  what  is  called 
constructive  adverse  possession;  as  where  one  enters  under  a  deed,  valid 
upon  its  face,  for  a  tract  of  one  hundred  acres,  but  only  actually  occupies  five 
acres  of  such  tract,  his  claim  of  possession  is  referred  for  extent  to  the  limits 
in  his  deed,  and  he  is  held  to  be  constructively  in  the  adverse  possession  of  the 
whole  tract:  Simpson  v.  Downintj,  23  Wend.  320;  Hubert  v.  Trinity  Church, 
24  Id.  611."  And  Judge  Rapallo,  delivering  the  court's  opinion  in  Sands  v. 
Hughes,  53  N.  Y.  287,  295,  says:  ''It  has  never  been  considered  necessary  to 
constitute  an  adverse  possession,  that  there  should  be  a  rightful  title  in  the 
party  setting  up  the  defense  or  in  his  grantor.  Whenever  that  defense  is  set 
up  the  idea  of  right  is  excluded :  Smith  v.  Burtis,  9  Johns.  180;  Jackson  v.  EUis, 
13  Id.  118;  Jackson  y.  Wheat,  18  Id.  49;  10  Id.  164;  12  Id.  488;  Jackson  v, 
Newton,  18  Id.  355.  Under  the  statutes  of  this  state  there  must  be  a  claim 
or  color  of  title,  but  if  the  entry  is  under  color  of  title,  the  possession  will  be 
adverse,  however  groundless  the  title:  La  Frombois  v.  Jackson,  8  Cow.  589; 
Hambert  v.  Trinity  Church,  24  Wend.  387.  The  case  of  Crary  v.  Goodman, 
22  N.  Y.  170,  has  not  changed  this  rule."  In  Crispen  v.  Hanavan^  50  Mo. 
636,  an  examination  of  the  meaning  of  the  expression  "colotof  title"  is  made. 
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Recent  deciuonB  considering  and  adopting  the  docirineB  of  tacking  snocea- 
«7e  poaseBBioiis,  are  Haynes  v.  Boardman,  119  Mass.  414,  holding  that  thera 
»  sufficient  privity  of  estate  between  a  testator,  a  person  to  whom  he  has 
devised  lands  for  life  and  the  remainder-man  under  his  will,  to  establish  a 
title  by  adverse  possession,  if  the  possession  by  the  testator  and  his  deriseos 
19  oontinaoofl  during  the  statutory  period :  Cooper  v.  Ord,  60  Mo.  420;  Krum 
T.  WiUoriy  79  BL  233;  Bamea  v.  Viekers,  69  Tenn.  370;  Alexander  v.  Stewart^ 
«>Vt.  87;  Dayx.  Wilder,47ld.  584;   WeUsY.  VTe^,  30La.  An.  935. 

As  TO  ^What  will  Imtskbuft  thz  Possession,  see  Trotter  ▼.  Ca$ndy,  atUe» 
183. 


Fleming  v.  Lockart« 

£10  MASxnr,  888.] 

BnwBxn^B  Liabilitt  los  Failube  to  Qive  NcyncB. — If  property  sold  at  a 
abfliiff's  sale  be  lost  to  the  purchaser  because  the  sheriff  failed  to  give 
proper  notice,  the  latter  is  liable  to  the  former  for  the  damages  suffered. 

l^oncB  TO  Defend  a  Suit. — If  action  be  brought  against  a  purchaser  to  re- 
cover property  on  account  of  informalities  and  neglects  of  the  sheriff  by 
whom  it  was  sold,  the  latter  is  not  released  from  liability  because  not 
notified  of  the  action;  but  where  such  notice  is  not  given,  the  sherifiE^  in 
a  suit  against  him  by  the  purchaser,  is  not  precluded  from  making  any 
defense  which  the  purchaser  could  have  made. 

Afpeai.  from  the  court  of  the  Bizth  district.    The  facts  are 
stated  in  the  opinion. 

Baldwin^  for  the  plaintiffs. 

BiiMard^  for  pie  defendant. 

■ 

Mabtin,  J.  The  plaintiffs  seek  to  recover  damages  on  account 
of  a  negro  sold,  as  a  runaway,  by  the  defendant,  as  sheriff,  hay- 
ing been  recoyered  from  her  by  his  previous  owner.  Some  of 
the  formalities  which  the  law  requires,  previous  to  such  a  sale, 
having  been  neglected  by  the  yendor,  he  pleaded  the  general 
issue,  the  want  of  notice  of  the  suit  in  which  the  negro  was 
recoyered,  and  that  he  was  not  liable  for  his  bona  fide  acts  as 
sheriff.  There  was  judgment  for  him,  and  the  plaintiffs  ap* 
pealed. 

The  sale  and  recoyery  are  proven,  and  the  defendant  has 
prodnced  the  receipt  of  the  printers  to  show  how  often  the  negro 
was  advertised;  and  ifc  appears  that  the  adyertisements  were  not 
continued  as  long  as  the  law  requires.  I  think  that  the  only 
consequence  of  the  want  of  notice  to  the  present  defendant  of 
the  suit  in  which  the  negro  was  recoyered,  is  the  faculty  which 
he  has  exercised  of  showing  anything  which  might  have  pre- 
vented a  recovezy.    In  this,  however,  I  believe  he  failed.    Surely 
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if  a  sheriff  sells  anything,  without  previously  doing  what  tlie 
law  requires  from  him  for  the  validity  of  the  sale,  and  his  vendee 
is  obliged  to  abandon  the  thing  sold  in  consequence  of  the 
vendor's  neglect,  the  latter  is  bound  to  indemnify  him. 

We  ought  to  reverse  the  judgment,  and  the  case  must  be 
remanded  in  order  that  the  damages  may  be  assessed;  and  the 
costs  of  this  appeal  must  be  borne  by  the  defendant  and  ap- 
pellee. 

Mathews,  J.    I  concur  in  this  opinion. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided  and  reversed, 
and  that  the  cause  be  remanded  to  the  district  court  in  order 
that  the  damages  may  be  assessed;  and  it  is  ordered  that  the 
defendant  and  appellee  pay  costs  in  this  court 


Hunter  v.  Postlethwaitb. 

[10  liABTDV,  4S6.} 

EzBCXTTOB,  Surr  bt. — If,  after  the  death  of  the  testator,  *  oontnct  be  made 
with  one  as  executor,  the  latter  need  not  sne  as  execator;  and  if  he  does 
so  sue,  he  need  not  prove  his  official  capacity. 

Appeal  from  the  court  of  the  first  district.  The  opinions 
state  the  case. 

Idvermore,  for  the  plaintiff.  The  defendant  having  received 
moneys  as  agent  of  the  plaintiff,  who  was  then  acting  as  execu- 
tor, is  bound  to  account,  and  cannot  deny  the  plaintiff^s  au- 
thority: Peacock  v.  Harris,  10  East,  104;  Pothier,  de  mand.. 
No.  62;  Yinnius,  Comm.  in  Inst.  3,  27,  3. 

Hawkins,  for  the  defendant.  The  plaintiff  makes  no  pro/ert 
of  his  letters  testamentary;  he  admits  that  he  was  executor 
prior  to  1810,  and,  if  so,  and  his  appointment  was  made  in 
Louisiana,  his  authority  expired  one  year  after  his  appointment: 
Lamothe's  Ex.  v.  Dufour,  4  Mart.  838;  CivU  Code,  245,  art.  166, 
and  247,  art.  173.  If  plaintiff  was  appointed  in  another  state, 
his  authority  cannot  be  recognized  here:  Dixon's  Ex,  v.  Ram- 
say's,  3  Cranch,  269;  Deshon  v.  Jennings^  5  Mart.  668.  The 
plaintiff's  remedy  is  governed  by  the  lex  fori:  Lynch  v.  Postie- 
ikwaiie,  7  Mart.  67  [12  Am.  Dec.  496]. 

PoBTEB,  J.  The  plaintiff,  in  this  action,  claims  two  thousand 
aeven  hundred  and  eleven  dollars  and  thirty-nino  cents,  which 
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he  ayera  the  defendant,  a  citizen  of  the  state  of  Mississippi » 
oTBres  him  for  money  had  and  received  to  his  nse,  as  executor  oi 
the  estate  of  one  Andrew  Hare,  deceased;  and  which  monejH^ 
he  Btat^s  in  an  account  annexed  to  the  petition,  to  arise  from 
the  rent  of  a  certain  tract  of  land  in  the  state  aforesaid.     The 
defendant  beings  a  non-resident,  his  appearance  to  this  suit  haa 
been  compelled  by  an  attachment  levied  on  certain  credits  of 
his,  in  the  hands  of  garnishees,  residents  of  this  city.     To  thia 
demand,  the  defendant,  in  person,  has  filed  an  answer,  in  which 
he  acknowledges  that  it  is  true,  he  did,  many  years  ago,  lease  a 
certain  tract  of  land  near  Fort  Adams,  in  the  state  of  which  he 
was  resident,  from  the  plaintiff,  who  styled  himself  executor  of 
Andrew  Hare.     But  that  in  fact  the  petitioner  is  not  executor 
of  that  person;  that  he  has  never  taken  out  letters  testamentary 
on  the  estate  of  the  said  deceased;  that  executors  have  no  con- 
trol over  landed  property  in  that  country,  and  that  he  is  advised 
by  his  counsel  he  is  responsible  to  the  heirs  of  said  Hare  for 
the  rents  and  profits.     The  answer  goes  on  to  allege  that  cer- 
tain persons,  namely,  Thomas  Bryant  and  Philip  Hickey,  claim 
the  land,  and  pray  that  they  may  be  made  parties.     In  pursu- 
ance of  this  prayer,  Bryant  has  appeared  and  filed  what  is,  in 
substance,  a  petition  of  intervention.     An  objection  was  taken 
to  the  right  of  the  petitioner  to  maintain  this  action  as  execu- 
tor.    The  judge  sustained  it,  and  ordered  the  cause  to  be  dis- 
missed.    From  this  judgment  an  appeal  has  been  taken,  and 
the  correctness  of  that  opinion  is  the  only  point  now  submitted 
for  decision.     The  defendant  insists  that  the  plaintiff,  if  execu- 
tor in   this  state,   cannot  maintain  this  action;    because  an 
authority  of  that  kind,  which  commenced  in  the  year  1810,  must 
have  expired  before  this  time,  and  if  acquired  in  the  state  of 
Mississippi,  cannot  authorize  a  suit  here. 

The  view  which  I  have  taken  of  the  subject  renders  it  un-> 
necessary  to  examine  these  questions  separately.  If  this  was  a 
case  in  which  an  executor  was  applying  to  carry  into  effect  the 
will  of  his  testator,  by  doing  any  of  those  acts  which  the  law 
requires  him  to  perform  in  the  discharge  of  his  duty,  I  should 
certainly  hold  that  he  was  obliged  to  produce  his  authority;  and 
that  if  the  will  was  made  in  another  section  of  the  union,  that 
its  execution  must  be  ordered  here  before  it  could  take  effect. 
But  this  case  presents  very  different  features.  The  petitioner 
does  not  ask  the  aid  of  the  court  to  give  effect  to  any  powers 
conferred  on  him  as  executor;  nor  to  enable  him  to  preserve  the 
property,  defend  the  rights,  or  enforce  the  claims  of  the  testa- 
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tor.  He  applies  it  to  compel  the  performance  of  a  oontiact 
made  with  him  in  that  name,  it  is  trae,  bat  entered  into  after 
the  death  of  the  person  he  is  alleged  to  represent;  a  contract 
by  which  the  testator's  estate  was  not  bound,  whi«h  did 
not  bind  the  heirs,  and  rendered  him,  in  his  priTate  capacity, 
indebted  to  the  owners  of  the  soil  for  the  rents  and  profits.  It 
is  clear  to  me  that  the  sum  of  money  now  demanded,  formed 
no  portion  of  the  estate  of  the  testator.  At  his  decease  the 
lands  descended  to  his  heirs,  and  became  their  property.  The 
profits  arising  out  of  them,  follow  of  course,  the  right  to  the 
soil,  and  the  petitioner  is  responsible  to- the  owners.  Being 
thus  responsible  in  a  character  distinct  from  that  of  executor, 
I  am  of  opinion  he  should  be  allowed  to  collect  the  money  in 
the  same  right  in  which  he  became  charged  with  it. 

The  question  then  recurs,  shall  he  be  barred  from  maintain- 
ing his  action  because  he  styles  himself  executor  ?  I  think  not; 
it  is  a  mere  word  of  description.  In  a  case  not  in  any  way  dis- 
similar in  principle  to  the  present  one,  Urquhari  v.  Ihylor,  5 
Mart.  202,  where  the  defendant  made  his  note  to  plaintiff's  exec- 
utors, and  suit  was  brought  on  it  many  years  after,  in  the  same 
character;  the  court  held,  that  as  the  contract  was  express,  and 
the  promise  to  them,  they  might  have  maintained  the  action  in 
their  own  names,  and  that  the  defense  set  up  of  their  authority 
having  expired,  could  not  be  sustained.  I  deem  it  unnecessaxy 
to  say  anything  on  the  rights  of  the  other  parties  to  the  case, 
for  as  it  appears  this  objection  was  taken  at  the  threshold  of  the 
proceedings,  and  the  merits  of  the  case  not  gone  into,  the  court 
below,  when  it  proceeds  to  trial,  can  order  that  to  be  done 
which  the  law  and  the  justice  of  the  case  may  demand. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  district 
court  should  be  reversed,  and  that  the  cause  be  remanded,  with 
directions  to  the  judge  to  proceed  and  try  this  cause  without 
requiring  the  plaintiff  to  produce  letters  testamentary. 

Mabtin,  J.  It  seems  to  me  the  capacity  of  an  executor  was  not 
necessary  to  the  plaintiff,  either  to  acquire  the  right  of  demanding 
from  the  defendant  moneys  which  he  had  collected  under  his  au- 
thority, nor  to  the  support  of  that  right  by  an  action.  Vithout 
being  executor,  the  plaintiff,  if  he  interfered  with  the  land  so  far 
as  to  rent  out  the  land,  and  have  the  rents  and  profits  collected 
by  the  interposition  of  the  defendant,  became  as  a  negoHorum 
gestor,  accountable  to  the  owner  of  it  for  nuch  rents  and  profits, 
and  must  have  the  consequent  right  of  calling  from  the  defend- 
ant's hands  moneys  which  he  is  accountable  for.     So  that  the 
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right  of  demanding  the  money  from  the  defendant  is  perfectly 
the  8aaie»  i^hether  the  plaintifT  be  or  be  not  executor.  When 
the  plaintiff  comes  into  court,  whether  he  be  or  be  not  executor, 
letters  testamentary  cannot  be  demanded  from  him.  His  call- 
ing himaelf  executor  is  a  mere  matter  of  description »  for  he 
sues  on  a  contract  made  by  himself,  not  for  a  right  which  once 
<existed  in  his  testator. 

The  averment,  that  in  the  state  of  Mississippi,  executors  have 
no  authority  or  control  over  the  lands  of  the  testator,  cannot 
avail.     It  is  unsupported  by  proof.    Admitting  it  to  be  correct, 
the  plaintiff  is  liable  as  a  negoiioTum  gestor,  and  may  coll  his  , 
agent  to  account.    I  wish  not  to  be  understood  to  say,  that  if 
the  defendant  has  been  warned  not  to  pay  the  plaintiff  by  a  per- 
son who  Las  a  right  to  the  moneys  in  his  hands,  he  has  not  an 
equitable  right  to  be  protected  from  the  consequence  of  a  pay- 
ment which  he  thinks  he  cannot  safely  make.     Nor  that  the 
clumant,  if  he  mistrusted  the  intention  or  solvency  of  the 
plaintiff,  might  not  voluntarily  interfere.     And  that  this  inter- 
ference  which,  iu  other  states,   is  made  through  a  court    of 
equity,  may  not  here* be  resorted  to,  at  once,  in  the  court  in 
which  the  plaintiff  sues.     In  the  present  case  this  has  been 
done,  and  the  district  court  having  the  whole  matter  before  it, 
wns  enabled  to  do  complete  justice  to  all  parties. 

For  the  attainment  of  this,  no  letters  testamentary  were 
needed.  If  the  claimant  supported  his  claim,  the  money  might 
Lave  been  directed  to  be  paid  to  him,  and  by  complying  with 
tbe  decree,  the  defendant  would  be  completely  exonerated  from 
the  demand  of  the  .claimant  and  that  of  the  plaintiff.  If  the 
claimant  failed,  aud  the  plaintiff  proved  the  defendant's  agency, 
and  the  actual  receipt  of  the  money,  it  does  not  appear  to  me. 
that  the  production  of  the  letters  testamentary  could  aid  the 
court  in  forming  a  judgment,  especially  if  those  letters  vested 
the  party  with  no  authority  over  the  land. 
I  agree  iu  the  conclusion  drawn  by  Judge  Porter. 

Mathews,  J.  I  consider  it  useless  in  the  present  case  to  en- 
ter into  any  examination  of  the  power  and  authority  of  execu- 
tors over  the  estates  of  their  testators,  as  established  either  by 
tlie  laws  of  the  state  of  Mississippi  or  of  this  state.  The  de- 
fendant acknowledges  himself  to  have  been  the  agent  of  the 
plaintiff,  and  that  as  such  he  has  received  money  for  the  latter. 
Ho  ought  not  now  be  admitted  to  dispute  the  legality  of  the 
authority  under  ^vhich  he  acted,  unless  by  showing  that  he  is  in 
«XQiuent  danger  of   suffering    injury  in  consequence  of    his 

Am.  Dm.  Voc.  xm— 23 


838  GAnjiABD  V.  Anoeline.  [LoiiiRiana, 

agency,  for  one  who  had  no  right  to  give  power  to  act,  having 
none  himself.  A  simple  notice  from  n  i-^or^on  claiming  the- 
funds  in  the  hands  of  the  plaintiff,  without  kuviug  commenced 
suit  against  him,  ought  not  to  stop  proceedings  in  this  action; 
but  as  one  of  the  claimants  has  intervened,  I  think  the  case 
should  be  remanded  for  trial  on  its  merits,  in  relation  to  the 
rights  of  all  the  parties. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided  and  reversed^ 
and  that  the  case  be  remanded,  with  directions  to  the  judge  to> 
proceed  to  trial  on  the  merits,  without  requiring  the  produc- 
tion of  letters  testamentary. 


GAIIiliABD   V.  AnOELINE. 

[10  Kabzv,  479.] 

A  FoBiOE  PuBUo  OmcsB  has  no  aathority  to  certify  prooeedingi  had  be* 
fore  him  while  in  office. 

Appeal  from  the  court  of  the  parish  and  city  of  New  Orleana^ 
The  facts  are  stated  in  the  opinion. 

Denya,  for  plaintiff. 

Smith,  for  defendant. 

By  Court,  Pobt£b,  J.  On  the  trial  of  this  cause  in  the  court 
below,  the  defendant  offered  in  evidence  copies  of  dedarationa 
of  certain  witnesses  taken  before  one  Gouijon,  a  justice  of  the 
peace  for  the  city  of  New  Orleans,  in  the  year  1811,  which  were 
admitted  by  the  court  to  prove  that  heretofore  the  slavery  of 
the  defendant  had  been  questioned.  These  declarations  were 
certified  by  Gourjon  many  years  after  he  had  ceased  to  be  a 
justice  of  the  peace,  and  the  plaintiff  objected  to  their  introduc- 
tion, on  the  ground  that  as  he  was  no  longer  acting  in  that 
capacity,  his  authority  had  expired  to  give  certified  copies  of 
what  took  place  before  him  while  in  the  exercise  of  his  func- 
tions as  magistrate.  This  presents  for  decision  the  question  as 
to  that  authority,  and  I  am  of  opinion  that  the  judge  a  qua 
erred  in  deciding  that  it  sanctioned  the  reading  of  these  declar- 
ations in  evidence. 

A  person  who  is  no  longer  a  public  officer  has  no  more  right 
to  give  copies  of  papers  than  any  other  individual.  Faith  and 
credit  is  attached  to  Lis  certificate,  when  it  makes  a  part  of,. 
and  is  given  in  the  discharge  of,  the  duties  appertaining  to  tbt 
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office  he  holds,  because  the  law  presumes  it  is  giyen  under  the 
responsibility  attached  to  that  situation,  and  with  reference  te 
the  obligations  that  flow  from  it.  But  that  presumption  ne 
longer  exists  when  the  individual  ceases  to  act  in  that  capacity. 
The  judge  below,  in  refusing  the  motion  made  for  a  new  trial, 
noticed  this  objection,  but  seemed  to  consider  it  unnecessary 
to  have  the  cause  tried  again  on  this  account,  as  the  fact  estab- 
Ushed  by  the  declarations  alluded  to,  was  immaterial  to  the 
point  at  issue  between  the  parties.  I  have  great  difficulty  iu 
coming  to  that  conclusion  in  a  case  of  this  kind  where  the 
evidence  was  so  very  contradictory.  The  fact  of  frequent  claim 
of  freedom  have  had  an  influence  on  the  minds  of  the  jury,  and 
that  influence  should  not  have  been  communicated  but  through 
legal  proof:  16  Johns.  89. 

I  conclude,  therefore,  that  this  cause  should  be  remanded 
for  a  new  trial,  with  directions  to  the  parish  judge  not  to  re- 
ceive in  evidence  copies,  certified  by  Oourjon,  of  proceedings 
had  before  him  while  justice  of  the  peace. 

Mabtin  and  Mathews,  JJ.,  concurred. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment be  annulled,  avoided  and  reversed,  and  the  case  be  re- 
manded vTith  directions  to  the  judge  not  to  receive  in  evidence 
the  copies,  certified  by  Gourjon,  of  proceedings  had  before  him 
while  justice  of  the  peace. 


Hanna's  Syndics  v.  LAUBmo. 

£10  Mavhk,  668.) 

Garnishee's  Defenses. — A  garnishee  cannot  oppose  the  plamtifTs  claim,  if 
the  defendant  does  not  contest  it,  or  appeal  from  the  judgment  entered 
against  him. 

Appeai.  from  the  court  of  the  parish  and  city  of  New  Orleans. 
The  opinions  state  the  case. 

Seghers,  for  plaintiffs. 

Maybin,  for  defendants. 

PoBTEB,  J.  This  action  was  commenced  to  compel  the  de- 
fendants to  return  certain  notes  and  obligations,  which  they  \md 
^^eceived  from  the  insolvent,  Hanna,  as  a  collateral  security  for 
a  debt  due  by  him.  Interrogatories  were  propounded  to  t  be 
garnishees,  who  answered  that  the  notes  mentioned  in  the  peti« 
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tion  weie  in  their  possession.   The  parish  court  decreed  that  tii» 
defendants  should  deliyer  them  up  to  the  syndics,  that  a  copy  of 
the  judgment  should  be  served  on  Richardson  and  Fisk,  in  whose 
hands  they  were  deposited,  and  that  on  their  failure  to  comply 
with  the  decree,  that  execution   issue  against  them,     l^pom 
this  judgment  the  garnishees  have  appealed,  and  insist  that 
Lauring  had  a  privilege  on  these  notes;  that  they  were  given  as 
a  collateral  security  by  Hanna  when  he  was  solvent;  and  lastly, 
that  the  defendants  had,  by  the  transfer  and  indorsement,  an 
absolute  right  in  them.    These  may  be  very  proper  questions 
if  the  cause  was  placed  before  the  court  in  such  a  way  as  that 
they  could  be  inquired  into.     But  I  am  of  opinion  that  on  an 
appeal  by  the  gamisbees,  we  cannot  investigate  the  merits  of 
the  case  between  the  principal  parties.     All  that  the  former 
have  a  right  to  complain  of  is  the  judgment  of  the  court,  so  far 
as  it  affects  their  interest,  with  its  legality  or  justice;  otherwise 
they  have  nothing  to  do.     Taking  for  granted,  therefore,  that 
the  judgment  of  the  court  below  is  correct,  as  between  plaintifl 
and  defendant,  since  neither  party  have  appealed  from  it,  I  can 
not  find  anything  iu  the  decree  against  the  appellants  which 
requires  or  could  justify  the  interference  of  this  court. 

The  judgment  of  the  parish  court,  so  far  as  it  affects  the  ax>- 
pellants,  should  be  affirmed,  with  costs. 

Martin,  J.  A  garnishee  has  no  rights  as  such,  to  plead  for 
the  defendant;  he  cannot  oppose  the  plaintiff's  claim  against 
the  latter.  All  he  is  to  do  in  court  ia  to  tell  the  truth,  and  if 
his  declaration  be  controverted,  to  support  it,  and  prevent  any 
improper  decision  being  made,  as  far  as  his  own  interest  ia 
concerned.  If  such  an  im;  roper  decision  be  made,  he  may, 
certainly,  bring  it  up  for  our  examination;  but  he  cannot  step 
out  from  the  parts  of  the  record  which  concern  him,  and  draw 
our  attention  to  errors  which  affect  the  interests  of  the  defend- 
ant;  for  these  cannot  be  noticed  by  us  in  the  absence  of  the 
latter. 

We  should  dismiss  the  appeal. 

Mathews,  J.  This  appeal,  as  already  stated,  was  taken  and 
brought  up  by  the  garnishees  alone.  On  examination  of  the 
case,  in  referring  to  the  record  and  to  the  points  relied  on  by 
tbo  counsel  of  the  appellants,  it  appears  that  the  interest  of  the 
garnishees  is  not  brought  in  question  independent  of  the  rights 
of  the  defendants  in  the  attachment;  and  as  they  have  not 
appealed,  I  am  of  opinion  that  the  merits  of  the  cause  ought 
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not  now  to  be  inyestigated;  and  as  an  affinnanoe  of  the  judg- 
ment of  the  court  a  quo,  bo  far  as  relates  to  the  appellantB,  might 
create  some  confusion  in  an  appeal  which  may  yet  be  taken  by 
the  defendants,  the  best  and  safest  mode  of  proceeding  is  to 
diamiBB  the  present  appeal.  I  therefore  concur  with  Judge 
Martin  that  the  appeal  be  dismissed. 

It  is,  therefore,  ordered,  adjadgedand  decreed,  that  the  appeal 
be  dismissed. 


Gabhishkb's  DxrxHSES. — ^In  coniridaring  the  defentet  whioh  *  gainishee 
may  soccesBfoIly  interpoMi  we  aie  led  to  treaty  first,  of  defenees  having  their 
oiig^k  in  objectioDB  to  the  prooeedizigii  in  the  suit  in  which  the  garnishment 
ivned;  and  oeoondly,  of  defenses  to  the  cause  of  action  which  the  plaintiff 
attempts  to  assert  against  the  party  summoned.    With  respect  to  defenses 
of  the  first  class,  it  seems  to  be  clear  that  the  garnishee  cannot  object  to 
mere  errorB  in  the  proceedings  antecedent  to  the  judgment  under  which  he 
b  summoned  to  appear.    These  errors  can  only  be  objected  to  by  the  defend- 
ant himself.     If  he  sees  proper  to  waive  them,  the  garnishee  will  not  be  al- 
lowed to  nxge  that  in  which  the  defendant  has  thought  it  best  to  acquiesce: 
SL  Louis  P.  C  Co.  V.  Cohen,  9  Mo.  421;  Douglau  v.  Brwm,  37  Tez.  528; 
CoU  V.  Bavfn,  30  Conn.  190;  WkiUhead  v.  Henderson,  4  a  ft  M.  704;  Maiheny 
V.  OaiJUyway,  12  Id.  475;  Fonter  v.  Jones,  1  McCord,  116;  Camberford  r.  Hall, 
3  Id.  345;  Qunn  v.  Howell,  35  Ala.  144;  HolUngsworth  ▼.  Hammond,  30  Id. 
€68.    If,  however,  'the  judgment  is  void  for  any  cause,  the  apparent  acquies- 
cence of  the  defendant  has  no  power  to  give  it  any  vitality.    It  is,  in  legal 
effect,  no  judgment.     The  garnishee  will  not  be  protected  in  any  payment  he 
may  make  under  it.     He  therefore  not  only  may,  but  he  must^  avail  himself 
of  the  void  character  of  the  judgment  as  a  defense  to  any  proceedings  insti- 
tuted against  him  thereon:  Ford  v.  Hurd,  4  8.  A;  M.  683;  Pierce  v.  Carleion, 
12  IlL  358;  Berry  v.  Anderson,  2  How.  (Miss.)  649. 

Regarding  defenses  of  the  second  class,  the  general  rule  obtains  that  the 
ganushee  may  avail  himself  of  every  defense  which  could  have  proved  avail- 
able in  an  action  brought  against  him  by  the  defendant:  Drake  on  Attach- 
ment, ch.  36;  Myers  v.  BaUuU,  37  Pa.  St.  491;  RusseU  v.  HitUon,   1  Murph. 
468;  Farmer^  and  M.  Bank  v.  LUtle,  8  Watts,  207;  Sheldon  v.  Simonds, 
Wright,  724.     He  may  plead  the  statute  of  limitations:  Oee  v.  Warwick,  2 
Hayw.  (N.  C.)  354;  Hazen  v.  Emerson,  9  Pick.  144;  Benton  y.  Lindell,  10  Mo. 
557;  Hinkle  v.  Currin,  2  Humph.  137.   Or  that  the  note,  on  account  of  which 
he  is  summoned,  was  given  without  any  consideration:  McCause  v.  AfcClure, 
38  Mo.  410.     Or  that  it  was  assigned  by  the  defendant  previously  to  the  serv- 
ice of  the  garnishment  process:  Smyth  v.  Ripley,  33  Conn.  306.     Or  that 
the  plaintiff's  judgment  has  been  satisfied :  Drake  on  Attachment,  sec.  673; 
Hinkle  v.  Currin,  1  Humph.  74;  Baldwin  v.  Morrill,  8  Id.  132;  Spring  v. 
Ayer,  23  Vt.  516;  Price  v.  Higgins,  1  Lit.  274;  Oleasan  v.  Oage,  2  Alien,  410; 
Howard  v.  Crawford,  21  Tez.  399.     Or  that  the  garnishee  paid  the  debt  or 
delivered  the  property  to  the  defendant  prior  to  the  service  of  the  writ:  Drake 
on  Attachment,  sec.  674.     If  the  garnishee  is  summoned  on  account  of  prop- 
erty in  his  hands  belonging  to  the  defendant,  he  may  defend  himself  to  the 
same  extent  as  if  he  were  sued  for  such  property  by  the  defendant.    If  the 
property  is  not  subject  to  execution,  the  garnishee  may  plead  that  fact  in  his 
defense.    Althcugh,  as  a  general  rule,  the  exemption  of  property  from  execu- 
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liua  can  only  be  oUdmed  by  its  owner,  yet  this  rale  does  not  apply  to  |wo- 
Medings  by  garnishment.  If  the  garnishee  has  in  his  possession  any  pn^ 
erty  or  credit  of  the  defendant  not  subject  to  execution,  he  certainly  may, 
and  he  probably  most,  assert  the  fact  of  such  exemption,  and  thereby  prevent 
the  property  from  being  taken  and  applied  under  the  execution:  WinJterJidd 
Y.  M.  A  SL  P,  R,  W,  Co.,  29  Wis.  689;  Lock  v.  Johnson,  36  Me.  464;  Stanidi 
▼.  Raymond,  4  Cush.  314;  Caraker  ▼.  MaUhews,  25  Ga.  571;  Clark  v.  AvaiU, 
31  Vt  512;  Davenport  ▼.  Swan,  9  Humph.  186;  Stebbin$  v.  Peeler^  29  Vt. 
289;  Pierce  v.  C.  <k  N.  R,  W,  Co.,  2  Cent  L.  J.  377;  Claghom  t.  Sauaty^  51 
Ga.  576;  Buihr  v.  Clark,  46  Id.  466. 

Frequently  it  becomes  incumbent  on  a  garnishee  to  assert  a  defense  to 
avoid  being  twice  charged  for  the  same  debt.     He  may  have  notice  of  an 
assignment,  or  of  some  other  matter  or  proceeding  by  which  he  has  ceased 
to  be  the  debtor  of  the  defendant.     If,  from  not  availing  himself  of  this  de- 
fense, a  judgment  is  entered  against  him,  its  payment  will  not  pzx>tect  him 
from  subsequent  proceedings  brought  by  the  assignee  or  other  person  who 
had  succeeded  to  the  defendant's  rights:  Colvin  v.  Rich,  3  Port.  175;  Lamim 
T.  PkiUipa,  9  Id.  98;  Hardy  v.  Hunt,  11  CaL  343;  Walling  ▼.  Miller,  15  Id. 
38;  Nugent  v.  Opdyke,  3  Rob.  (La.)  453;  Milliken  v.  Loring,  37  Me.  408; 
PreacoU  v.  HuU,  17  Johns.  284;  Bunker  v.  Oilmore,  40  Me.  88.     The  person 
summoned  majf  prior  to  the  service  of  notice  upon  him,  have  made  some 
valid  contract  affecting  the  defendant's  right  to  enforce  the  collection  of  the 
debt,  or  to  demand  the  possession  of  the  property.     This  oontract»  if  made 
in  good  faith,  cannot  be  avoided,  impaired,  or  varied  by  the  gamishmeDt. 
The  garnishee  may  assert  it  against  the  judgment-creditor  as  fully  as  he  wss 
entitled  to  assert  it  against  the  judgment  debtor:  Drake  on  Attachment^ 
sees.  517-20,  and  593-97;  Bait,  tfr  0.  R.  R.  v.  Wheeler,  18  Md.  372;  Poev, 
St.  Mary's  College,  4  Gill,  499;  Curtis  v.   Norris,  8  Wck.  280;  Armor  v. 
Cockbum,  4  Mart.  N.  S.667;  Cutters  y.  Baker,  2  La.  An.  572;  Oliver  v.  Lake, 
3  Id.  78;  Bumside  v.  McKinUy,  12  Id.  505;  Swisher  v.  FUch,  1  S.  &  M.  594; 
Owen  v.  Estes,  5  Mass.  330;  Mayfiew  v.  ScoU,  10  Pick.  64;  Candle  v.  Brad- 
ford, 26  Ala.  512;   Vincent  v.  Watson,  18  Pa.  St  96;  Collins  v.  Brigftam, 
11  N.  H.  420;   WhUe  v.  Ricliardson,  12  Id.  93;  Bray  v.    Wheeler,  29  Vt.  614 
Hence,  if  an  attorney  is  employed  to  conduct  certain  litigation,  and  Ib  paid 
his  fee  in  advance,  he  cannot  be  compelled,  by  means  of  garnishment  pro- 
eess,  to  surrender  any  portion  of  the  money  so  received:  Randolph  v.  Ban* 
dolpli,  34  Tex.  181;   Wheeloek  v.  TuUh,  10  Gush.  12a 


Kenney  v.  Dow. 

[10  UABXni,  577.] 

Ck>NTKrAMCE»  WHXN  Obeditors  Mat  Assail. — ^A  oonveyanoe  will  not  U 
vacated  as  fraudulent,  unless  there  were  fraud  on  the  part  of  the  grantor, 
knowledge  of  the  fraud  by  the  grantee,  and  injury  to  the  oomplaining 
creditors. 

Appeal  from  the  court  and  parish  of  the  city  of  New  Orleans. 
The  opinion  states  the  facts. 

Pierce,  for  the  defendant.     A  transfer  for  Taluable  oonsiderar 
tiou  can  be  revoked  by  the  Spanish  law  only  when  there  are 
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irxud  on  the  part  of  the  transferror,  knowledge  of  it  on  the  part 
of  the  receiver,  and  injuty  to  the  creditors:  Curia,  Phil.  lib.  2, 
<sap.  13,  sees.  16, 17, 18;  Domat.  219,  sec  12. 

3forse^  for  the  plaintifis.  The  petitioners  claim  to  be  credit- 
ors of  Olcott,  who  has  exhibited  sjmptons  of  insanity,  and  has, 
4is  they  believe,  conveyed  his  property  to  Dow,  which  he  would 
not  have  done  if  in  his  right  mind.  The  acts  of  a  lanatio  are 
nuH,  though  no  formal  interdiction  has  been  passed:  Harie 
T.  Avart'8  heirs,  10  Mart.  25;  1  Poth.  Ob.  29. 

PoKTEB,  J.    This  action  appears  to  have  been  commenced  with 
«  doable  object,  to  have  Olcott  declared  a  bankrupt,  and  to  ob- 
tain the  rescission  of  a  sale  of  property  made  by  him  to  Dow,  on 
the  ground  that  he  was  insane  at  the  time  he  made  the  convey- 
•ance,  and  ' 'inasmuch  as  it  was  without  any  good  consideration 
in  law,  and  fraudulent,"  I  doubt  very  much,  even  under  the 
-equitable  and  liberal  practice  which  our  law  authorizes,  if  two 
auch  causes  of  action  can  be  properly  joined  in  the  same  petition. 
It  seems  to  me,  that  it  must  necessarily  introduce  great  confu- 
sion, to  permit  demands  founded  on  distinct  causes,  to  be  carried 
on  against  different  defendants  in  the  same  suit;  but  I  give  no 
opinion  on  this  point,  because  the  defect,  if  it  does  exist,  is  cured 
by  the  parties  not  objecting  to  it  at  the  proper  time.     Dow  was 
•cited  to  answer  this  petition;  Olcott,  the  other  defendant,  was 
not;  the  former  appeared,  and  the  action  for  a  rescission  of  the 
-sale  proceeded  against  him;  evidence  was  taken,  and  the  parties 
heard.     The  court  dec  ded  that  the  transfer  of  the  property  was 
null  and  void,  and  followed  up  this  decree  by  an  order  that  a 
meeting  of  the  creditors  of  Olcott  take  place  before  a  notary. 
From  this  judgment  Dow  has  appealed. 

The  record  contains  not  only  the  evidence  on  which  this  decis- 
ion was  made,  but  also  the  subsequent  proceedings  had  against 
Olcott,  which  terminated  in  ordering  a  forced  surrender  of  his 
property.  The  greatest  doubt  I  have  bad  in  this  case  is,  whether 
we  were  not  authorized  to  notice  the  fact  of  this  insolvency,  but 
on  reflection,  I  am  satisfied  that  as  it  did  not  make  a  part  of  the 
evidence  on  which  the  court  pronounced  judgment  below,  we 
cannot  notice  it  on  the  appeal.  The  first  point  made  by  the 
appellees  is,  that  there  is  sufficient  proof  that  Olcott  was  insane 
at  the  time  he  executed  the  bill  of  sale  to  the  defendant.  The 
evidence  on  this  head  is  in  substance,  as  follows :  Goodal,  the 
frst  witness,  declares  that  Dow  told  him  Olcott  appeared  to  be 
deranged.    Mason  deposes  that  Olcott  was  not  of  quiet  mind» 
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and  deranged ,  and  his  reason  for  thinking  so  was,  that  Olcott 
called  for  ink  and  paper,  and  wrote  and  tore  abont  eight  or  ten 
pages,  and  asked  a  lad,  of  thirteen  or  fourteen  years  of  Age,  if  a 
certain  account  he  had  drawn  was  correct.  Pelle  states  that 
he  met  Olcott  on  the  street,  in  the  month  of  March,  that  h& 
was' 'extra vagating,"  offering  to  give  his  store  to  the  deponent,, 
and  requesting  him  to  stop  at  a  tayern  and  drink  with  him, 
which  he  did,  that  he  had  occasion  to  see  him  fiye  or  six  dajs 
after,  and  he  was  in  the  same  situation  of  mind. 

Lee  declares  that  he  lent  Olcott  some  money;  that  he  applied 
a  few  days  after,  and  thought  Olcott  somewhat  deranged;  he 
made  inquiry  of  the  clerk,  who  answered  it  was  nothing*  hat 
liquor;  he  mentioned  the  same  thing  to  Dow,  who  made  the 
same    answer;    that  some    days  after   the  deponent  applied 
at  the  store  for  payment  of  a  note  he  held  for  a  negro  boy; 
he  was  informed  it  could  not  be  paid.    A  week  afterwards 
he  made  an  arrangement,  and  took  back  the  boy.     Olcott 
appeared  of  sound  mind  when  this  transaction  took  place, 
though  he  drank  too  much.     Hewes  swears  that  Dow  told  him 
in  the  beginning  of  March  that  his  impression  was  that  said 
Olcott  was  a  little  deranged,  and  unable  to  attend  to  his  business. 
And  that  in  a  subsequent  conyersation,  he  told  the  deponent 
that  Olcott  was  subject  to  intoxication.    Deyereux,  the  clerk, 
states  that  Olcott  is  a  man  of  sound  mind  since  he  has  known 
him;  that  he  is  given  sometimes  to  drinking;  that  he  and  Olcott 
slept  in  the  same  room,  and  that  he  has  seen  him  drunk  at  the 
rate  of  three  times  a  week.    The  last  witness  is  contradicted  by 
one  Madame  Y.  Evan,  who  appears  to  stand  in  a  situation  in 
relation  to  one  of  the  plaintiffs  not  very  favorable  to  her  credi* 
bility. 

I  agree  with  the  parish  judge  that  this  evidence  is  not  suf- 
ficient to  establish  the  insanity  of  the  vendor.  The  fact  must 
be  notorious,  and  it  must  be  clearly  proved:  Code,  80,  art.  15. 
But  all  I  can  gather  from  the  testimony  is  that  he  was  a  drunkard, 
and  that  like  other  men  when  in  that  situation,  he  talked  and  acted 
very  foolishly.  The  appellees  next  insist  that  the  sale  was  with- 
out consideration,  and  void  against  creditors.  Had  it  appeared 
in  evidence  that  Olcott  was  insolvent,  or  had  been  declared  a 
bankrupt,  a  strong  case  on  the  part  of  the  plaintiffs  would  have 
been  made  out;  but  nothing  of  this  kind  is  shown,  and,  of  course, 
none  of  the  provisions  of  the  law  which  relate  to  sales  made, 
or  preferences  given  to  favorable  creditors  on  the  eve  of  bank- 
ruptcy or  insolvency,  can  apply  here,  as  that  bankruptcy  and 
insolvency  have  not  yet  been  established  according  to  law. 
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If,  then,  the  plaintiffs  can  sacceed,  they  mnst  do  so  in  conae- 

qnence  of  rights  which  the  law  confers  on  them,  independent 

of  these  circnmstances  of  failure  or  insolvency.    One  of  the 

rules  prescribed  for  the  exercise  of  those  rights  is,  that  to  set 

aedde  the  alienation,  three  things  mast  be  proved:  fraud  on  the 

part  of  the  vendor;  knowledge  of  that  fraud  by  the  person  to 

whom  the  alienation  was  made;  and  an  actual  injury  to  the 

oftier  creditors:   Curia  Philipica,  Comercio  ierreslre,  lib.  2,  cap. 

13,  n.  16,  17.      The  evidence  does  not  establish  the  facts, 

and  the  case  of  the  plaintiffs  is  not  made  out.    We  have  been 

referred  to  the  decision  of  this  court  in  Brown  v.  Kenner  et  al, , 

3  Mart.  270.    But  in  that  case,  as  well  as  Meeker's  aasignees  v. 

WUliamsmi  and  others  syndics^  4  Id.  G25,  the  insolvency  of  the 

vendor  had  been  established  before  suit  was  brought,  and  the 

opinions  given  there  were  predicated,  on  the  ground  that  the 

conveyances  were  made  on  the  eve  of  bankruptcy,  and  with  a 

view  to  it. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  parish 
court  be  reversed,  and  that  judgment  be  given  for  the  defendant, 
as  in  case  of  nonsuit,  with  costs  in  both  courts. 

Mabtin  and  Maihxws,  JJ.,  concurred 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  parish  court  be  annulled,  avoided  and  reversed,  and 
that  there  be  judgment  for  defendant,  as  in  cases  of  nonsuit, 
with  costs  of  suit  in  both  courts. 


Hepbubn  v.  Toledano. 

[10  Habhh,  6480 

DucAwn  ON  NoK-REBtDBirr.— If  the  maker  of  a  note,  when  it  was  drawn, 
redded  and  yet  resides  out  of  the  state,  demand  for  payment  may  bo 
made  at  the  place  where  the  note  was  dated. 

Afpsal  from  the  court  of  the  parish  and  city  of  New  Orleans. 
The  opinion  states  the  case. 

Orymes  and  Canonge^  for  the  plaintiff. 

Eennen,  for  the  defendant. 

PoRTEB,  J.  This  is  an  action  against  the  indorser  of  a 
promissory  note,  and  the  defense  set  up  is  want  of  demand  on 
the  maker.  The  statement  of  facts  shows  that  the  note  was 
dated  in  New  Orleans,  but  not  made  payable  there,  and  that 
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tbe  drawer  resided  in  Kentaclr^  at  the  time  of  the  proteat,  and 
does  BO  now.  The  only  question  which  this  case  presents,  is 
whether  the  holder  of  the  note  was  obliged  to  go  out  of  the 
atate  to  demand  payment. 

There  is  some  difficulty  as  to  the  place  where  demand  is  to 
be  made,  when  the  maker  of  a  note  or  acceptor  of  a  bill  has 
been  a  resident  of  the  state,  and  before  the  time  of  payment, 
has  changed  his  domicile,  but  if  he  lives  in  another  countiy,  the 
indorsees  cannot  be  presumed  to  know  his  residence,  and  all 
that  the  law  requires  of  the  holder  is  due  diligence  at  that  place 
where  the  note  is  drawn.  Thus  in  the  case  cited  by  the  appel- 
lant, 14  Johns.  116  [Anderson  v.  Drake,  7  Am.  Dec.  442],  it  is 
stated  by  the  court  to  have  been  previously  d(  cided  that  where 
a  note  was  dated  at  Albany,  and  the  drawer  of  it  afterwards 
removed  to  Canada,  that  the  demand  where  it  was  drawn  was 
£ufficient  to  charge  the  indorser:  Gbitty  on  Bills,  335  (edit.  1821). 

I  am  of  opinion  that  the  demand  was  properly  made  in  this 
case,  and  that  the  judgment  should  be  affirmed,  vrith  costs. 

Mabtik  and  Mathews,  JJ.,  concurred. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  parish  court  be  affirmed,  vnth  costs. 

The  Removal  ov  the  Maker  of  a  Pbomissobt  Note  ont  of  the  state 
before  maturity,  will  not  render  it  neceasary  that  the  holder  ahonld  follow 
^im  to  make  presentment  at  his  new  residence:  Anderson  v.  Drcike,  7  Am. 
Dec.  442,  and  note.  It  is  held  by  many  of  the  state  courts  that  such  removal 
will  excuse  all  presentment  and  demand  of  payment:  Foster  v.  Jw/tn,  24 
N.  Y.  28;  Gist  v.  Lybrand,  3  Ohio,  308;  Dennie  v.  Walker,  17  N".  H.  199; 
JSaton  V.  McMahon,  42  Wis.  487.  But  the  Massachusetts  cases  hold  that  a 
mere  removal  without  the  state,  where  the  maker  has  not  absconded,  will 
not  excuse  demand  at  his  last  place  of  residence  within  the  state,  and  give 
■as  a  reason  that  the  maker  in  such  case  may  have  made  arrangements  to 
meet  his  obligations  at  his  previous  domicile:  Wheeler  v.  ^%ddf  6  Met.  290; 
-Orqfton  Bank  v.  Cox,  13  Gray,  603;  2  Daniel  on  Neg.  Inst.  1145  et  seq. 

When  a  Maker  Resides  out  of  the  State  at  the  time  of  the  execu- 
tion of  the  note  as  well  as  at  its  maturity,  the  question  of  the  place  of  pr»- 
-sentment  has  given  rise  to  a  conflict  among  the  cases.     Story,  in  section  236 
of  his  Promissory  Notes,  quotes  the  doctrine  of  the  principal  case  with  an  "it 
seems, "  and  does  not  examine  the  point  any  further.  And  upon  theauthorityof 
this  passage  some  of  the  adjudications  have  proceeded:  RiekeUs  v.  Pendlt' 
ton,  14  Md.  320;  Selden  v.    WaaJUngton,  17  Id.  379.     The  principle  of  Hep- 
bum  v.  Toledano,  was  first  criticised  in  New  York,  in  Taylor  v.  Snyder,  9 
Denio,  145,  Judge  Beardsley  delivering  the  opinion   of  the  court     Li  that 
case  the  court,  not  desiring  to  overrule  the  decision  from  Louisiana,  stated 
that  the  facts  of  that  decision  did  not  clearly  show  whether  the  maker  was 
a  resident  of  Louisiana  at  the  time  of  the  execution  of  the  note,  and 
subsequently  removed,  or  whether  he  was  at  all  times  a  foreign  resident; 
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had  the  fint  state  of  curcunflUinces  existed,  the  decision  would  hare  oon- 
formed  to  the  New  York  role.  The  principle  deduced  from  the  reasoning 
pnrsaed  in  Taylor  t.  Snyder,  was,  that  where  the  maker  of  a  promissory 
note  has  a  known  residence  when  the  note  is  given,  which  is  not  changed 
before  it  became  payable,  a  regular  demand  most  be  made,  though  the  note 
is  given  and  dated  at  a  place  out  of  the  state,  different  from  his  residencei 
The  groonds  upon  which  this  decision  proceed  are,  the  knowledge  of  the 
place  of  residence  of  the  maker,  although  without  the  state,  and  the  aversion 
to  creating  an  exception  to  the  general  rule  that  when  a  promissory  note  is 
not  made  payable  at  any  particular  place,  in  order  to  charge  the  indorser,  de- 
mand of  payment  must  be  made  upon  the  maker  personally  at  his  place  of 
businese  or  at  his  residence. 

The  question  arose  again  in  Spies  v.  Oilmort,  1  N.  T.  321,  328,  0.  J. 

Jewett,  referring  to  the  opinion  in  Taylor  v.  Snyder,  said  of  the  rule  there 

adopted :  "  In  thia  there  is  no  injustice;  for  it  is  but  reasonable  to  conclude  that 

each  party  contracted  upon  the  supposition  that  the  holder  should  make  a 

demand  of  payment  on  the  maker  at  maturity  at  the  place  of  his  residence, 

-and  if  not  paid  give  notice  to  the  indorser,  or  else  a  place,  as  well  as  time  of 

payment,  would  be  stipulated  for  in  the  note  itself.     To  hold  that  a  demand 

and  notice  can  be  dispensed  with  on  the  ground  that  the  maker  and  indorser 

resided  in  a  foreign  country  at  the  time  of  the  making  and  maturity  of  the 

note  would,  in  my  judgment,  be  nothing  short  of  judicially  changing  the 

terms  and  l^al  effect  of  the  contract  between  the  puiies."    The  element  of 

knowledge  of  the  residence  of  the  maker  also  entered  into  the  facts  of  this 

case. 

In  harmony  with  this  doctrine  is  Mason  v.  Pritchard,  9  Heisk.  793.  There 
the  court  go  still  further,  and  hold,  "that  payment  of  this  note  should,  at 
maturity,  have  been  demanded  of  the  maker  at  his  residence  or  place  of  bust* 
uess,  if  the  same  was  known  or  could  have  been  ascertained  upon  reasonable 
diligence  by  the  holder;  provided  that  this  residence  was  a  fixed  and  known 
residence,  and  was  the  same  at  the  date  of  the  note;'*  and  provided  that  it 
was  not  indorsed  so  near  its  maturity  as  not  to  have  left  reasonable  time  to 
ascertain  the  maker's  residence,  in  which  case  further  time  should  be  allowed 
to  make  the  demand.  -That  presentment  and  demand  need  not  be  made  upon 
a  foreign  resident  maker,  at  all  times  domiciled  out  of  the  state,  is  laid  down 
in  Smith  v.  PhiUmch,  10  Gray,  252,  it  appearing  that  the  holder  used  dili- 
gence in  presenting  at  a  bank  in  the  place  where  the  note  was  dated,  not  hav- 
ing knowledge  of  the  residence  of  the  maker.  No  efforts  were  made  to 
ascertain  the  whereabouts  of  the  maker,  and  for  this  reason  that  decision  is 
doubted  in  I  Parsons  on  Notes  and  Bills,  459,  note  c,  and  a  rule  there  laid 
down  the  same  as  that  which  governed  in  Maaon  v.  Pritchard,  9  Heisk.  793. 


Bbtan  v.  Moobe. 

[11  MAxm.  26.] 

CoMKUNiTT  Pbopsstt,  Pkksuuftion.— All  property  of  the  husband  and 

wife,  at  the  dissolution  of  the  marriage,  is  presumed  to  be  oommon 

acquets  or  gains. 
Distribution  or  thb  Propertt  or  a  Decedskt  must  be  made  under  the 

laws  of  the  state  where  it  is  situate,  unless  the  evidence  clearly  shows 

that  some  other  law  ought  to  be  applied. 
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Appeal  from  the  court  of  the  third  district.  THie  opiman 
states  the  case. 

Eusiia  and  CoU,  for  the  plaintifb. 

Duncan,  for  the  defendant. 

Bj  Oourt,  Mathews,  J.  This  action  was  instituted  in  the 
court  of  probates  of  the  parish  of  Feliciana,  on  the  part  of 
Mrs.  Bryan,  to  obtain  a  partition  of  the  estate  of  Moore,  her 
former  husband,  of  which  she  claims  one  half  as  heir.  The 
capacity  in  which  she  may  be  entitled  to  any  part  of  the  prop- 
erty  left  by  her  former  husband,  at  his  decease,  is  clearly  mis- 
taken in  the  petition  for  partition.  But  as  the  parties  have 
proceeded  in  the  investigation  of  their  rights,  with  reference  to 
the  true  capacity  in  which  she  ought  to  have  alleged  her  claim, 
it  is  considered  by  this  court  that  it  would  be  unjust  now  to 
dismiss  the  suit,  especially  as  this  exception  has  never  been 
been  made  in  any  stage  of  the  pleadings,  and  as  the  mistake  in 
the  allegation  may  be  waived  or  cured  by  the  evidence  in  the 
case,  according  to  the  tenth  law  of  the  seventeenth  title  and 
fourth  book  of  the  Novissima  Becopilacion,  already  recognized 
in  the  case  of  Canfield  et  al.  v.  McLaughlin. 

The  heirs  of  Moore,  being  dissatisfied  with  the  judgment  of 
the  court  of  probates,  took  the  cause  up  by  appeal  to  the  dis- 
trict court,  wherein  the  judgment  was  reversed;  and  Bryan  and 
wife,  being  in  turn  dissatisfied  with  the  judgment  of  the  latter 
court,  appealed.  To  supply  a  statement  of  facts,  we  are,  by 
consent  of  parties,  referred  to  the  facts  assumed  by  the  judge 
of  the  probate  court,  in  the  opinion  by  him  pronounced,  and 
to  the  testimony  of  J.  Gray,  which  comes  up  with  the  record. 
From  these  sources  of  information,  we  discover  that  Moore  in- 
termarried with  the  plaintiff  in  the  Mississippi  territory;  that 
they  both  had,  at  the  time  of  said  marriage,  property,  con- 
sisting principally  of  slaves;  that  the  husband  had  mon)  than 
the  wife;  that  they  purchased  a  landed  estate  in  the  state  of 
Louisiana,  and  removed  to  it;  which  they  afterwards  sold  and 
bought  another,  which  was  also  sold;  that  Moore  died  out  of 
this  state;  but  that  all  the  property,  the  half  of  which  is  now 
claimed  by  the  appellees  as  belonging  to  the  community  of 
acquets  and  gains,  according  to  the  provisions  of  our  laws,  is 
found  within  the  jurisdiction  of  this  state. 

Eveiy  marriage  according  to  our  laws,  superinduces  of  right 
partnership  or  community  of  acquets  and  gains:  Civil  Code,  336, 
art.  63.     And  at  the  time  of  the  dissolution  of  the  marriage,  all 
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«ffeot8  wliich  both  husband  and  wife  reoiprooally  posaeaa,  are 
preemned  <sommon  aoqaets  or  gams,  nnleBs  ihej  satisfactorily 
prove  ^which  of  said  effects  they  brought  in  marriage,  or  have 
been  given  them  separately,  or  they  have  respectively  inherited: 
Id.,  art.  67.    The  whole  estate,  of  which  a  partition  is  claimed 
by  the  present  suit,  being  within  the  jurisdiction  of  the  state  of 
Xjomsiana,  must  be  distributed  as. directed  by  its  laws,  unless 
the  evidence  show  clearly  that  the  court  ought  to  give  effect  to 
the  laws  of  some  other  state,  and  unless  that  law  be  proven,  as 
foreign  laws  are  required  to  be,  and  establishes  rules  different 
on  the  enibject  from  the  lex  fori.  There  is  not  a  fact  established, 
except  tlie  marriage  of  Moore  and  the  plaintiff,  having  taken 
place  in  the  Mississippi  territory,  which  has  the  least  tendency 
to  impede  a  full  operation  of  our  laws  on  the  case.     But  we 
are  not  able  to  perceive  in  what  manner  this  circumstance  can 
change  the  situation  of  the  parties,  in  relation  to  property  acquired 
in  thiB  state,  and  founded  on  the  dissolution  of  the  marriage 
still  under  the  control  of  its  laws.     There  is  nothing  in  the  evi< 
dence  which  proves  that  any  of  the  effects  which  were  possessed 
by  the  husband  and  wife,  are  the  separate  property  of  either, 
as  having  been  brought  in  marriage,  or  acquired  by  a  particular 
title,  which  would  exclude  them  from  the  community  of  gains. 
In  a  word,  there  is  nothing  in  the  whole  case  which  can  take  it 
from  the  government  of  the  law  of  this  state,  according  to  which 
it  is  evident  that  the  whole  estate  must  be  considered  as  com- 
mon property  of  the  husband  and  wife,  and  distributed  accord- 
ingly. 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

jadgmentof  the  district  court  be  annulled,  avoided  and  reversed, 
and  that  the  cause  be  remanded,  with  directions  to  the  judge  of 
probates  to  proceed  to  a  partition  of  the  estate  according  to  the 
laws  of  this  state,  and  that  the  appellees  pay  the  costs  in  the 
district  court,  and  costs  of  this  appeal. 


DisnaBunoN  op  Estatbs,  what  Law  Governs. — It  is  now  clearly  set- 
tled in  the  United  States,  England  and  France,  although  there  was  at  one 
time  some  vacillation  of  the  courts  on  this  point,  that  the  succession  and  dis* 
tribation  of  the  personal  property  of  deceased  persons  is  governed  by  the  law 
of  the  decedent's  domicile  at  the  time  of  his  death,  while  as  to  the  realty  th« 
law  of  the  place  where  the  property  is  situated  governs:  Wharton's  Confl.  of 
Laws,  sees.  660-61;  3tory  on  Confl.  of  Laws,  sees.  480-84;  2  Kent's  Com. 
^S-29;  2  Williams  on  Ex.  1515,  and  note  u,  citing  a  large  number  of 
American  cases;  BrocVs  AdminittnUor,  51  Ala.  85;  De  Scbry  ▼.  De  Laittre, 
3  Am.  Dec  535;  Deaeabats  v.  Berqttkr,  2  Id.  448;  DecoiicAe  ▼.  SaveUer,  8  Id. 
478;  iiolmea  v.  lUmaeit,  Id.  581;  Smbry  v.  Millar,  10  Id.  732.    And  this  is 
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the  rale  in  Lonisian*.  Says  Ballard,  J.,  in  Sucuadon  of  Packwood,  9  BoK 
438:  "We  regard  it  alao  as  a  well  settled  principle  of  law  that  peraoiud  prop- 
erty has  no  other  situs  than  the  domicile  of  the  owner,  and  that  its  dispou- 
tion  and  transmission  by  contract  or  inheritance  depends  upon  the  law  of 
the  owner's  domicile,  saving  rights  acquired  by  creditors  by  means  of  attach- 
ment or  otherwise  before  delivery  or  notice.  As  a  general  nile,  we  <x>n8ider 
this  as  settled.  We  so  recognized  it  in  the  case  of  Oliver  v.  Townes^  2  Jblart. 
N.  S.  93;"  see,  also,  Abetrrombie  v.  Caffray,  3  Mart.  K.  S.  1;  Marcenaro^ 
V.  Bertoli,  2  La.  An.  980;  Bone  v.  Sparrow,  11  Id.  185;  Ross  v.  ChanUUis^,  5 
Id.  158;  Abston  v.  Abston,  15  Id.  137. 

In  the  case  last  cited  the  rule  as  laid  down  in  Story's  Conflict  of  L«aws» 
sees.  481-84,  both  as  to  real  and  personal  property,  is  recognized  and  ap- 
proved. As  to  personal  property,  however,  in  Bone  v.  Sparrow,  11  La.  An., 
it  was  held  that  in  the  case  of  choses  in  action  the  law  of  the  place  where  the 
action  woald  have  to  be  brought  must  govern  the  succession,  since  the  right 
of  action  could  not  be  separated  from  the  subject  of  the  action. 

But  where  there  is  an  ante-nuptial  contract  between  husband  and  wife, 
providing  for  the  distribution  of  their  common  and  separate  property  upon 
the  death  of  either,  that  contract,  construed  by  the  law  of  the  plaoe  where 
it  was  made,  will  generally  govern,  and  not  the  law  of  the  domicile  at  the 
time  of  death:  Decouclie  v.  Savetier,  8  Am.  Dec.  478,  and  note,  where  it  i» 
shown  that  in  some  cases  this  doctrine  is  held  to  be  subject  to  importaDt 
limitations;  see,  also,  BaubiehofCs  Estate,  49  Cal.  18L 


Habbod  v.  Nobbis. 

[11  llABxnr.  297.] 

ESxsotTTOR,  PuBCHASE  BT. — A  partnership  of  which  an  ezecaior  is  a  member 
cannot  purchase  at  a  sale  made  by  him  in  his  official  capacity. 

Appeal  from  the  parish  court  of  the  parish  and  city  of  New 
Orleans.     The  opinion  states  the  case. 

Livingston,  for  plaintiffs. 

Seghers,  for  the  defendants. 

By  Court,  Porter,  J.  The  house  of  Harrod  &  Ogdens  pur- 
chased at  public  sale  all  the  property  left  bj  the  late  Patrick 
Norris.  G.  M.  Ogden,  a  partner  of  that  firm,  was  one  of  the 
testamentary  executors  of  the  deceased  at  the  time  the  adjudi- 
cation took  place.  The  only  question  to  be  decided  arises  out 
of  these  facts.  The  parish  judge  decided  the  sale  was  irregular 
and  void,  and  the  plaintiffs  have  appealed.  The  appellees  refer 
us  to  the  following  law:  "  No  man  who  is  testamentary  execu- 
tor,  or  guardian  of  minors,  nor  any  other  man  or  woman,  can 
purchase  the  property  which  they  administer,  and  whether  thej 
purchase  publicly  or  privately,  the  act  is  invalid,  and  on  proof 
being  made  of  the  fact,  the  sale  must  be  set  aside,"  etc. :  No* 
vissima  Becopilacion,  lib.  10,  tit.  12,  ley  1. 
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The  proTisioii  is  imperstive  and  must  be  obeyed,  if  the  facts 

bring  the   case  within  it.     The  eyidence  establishes  that  the 

property  of  the  testator  has  been  sold  by  auction,  and  that  by 

that  Bale,  the  executor  became  owner  of  part  of  it.     This  would 

seem  to  bring  the  case  clearly  within  the  spirit  and  almost 

within  the  letter  of  the  law.    The  appellants,  however,  contend 

that  it  does  neither,  because  the  purchase  was  made  not  by  G . 

M.  Ogden,  the  executor,  but  by  Harrod  &  Ogdens.     To  1bi^i 

position  we  cannot  assent.     If  the  executor  buys  in  his  own 

name,  it  is  not  denied  that  the  law  considers  the  act  as  null. 

If  he  buys  under  that  of  another,  it  is  still  his  purchase,  aud 

the  same  consequences  must  attend  it,  as  no  one  is  permitted  to 

do  indirectly  that  which  he  is  prohibited  to  do  directly.     If 

other  persons  in  partnership  join  in  the  acquisition,  that  cannot 

change  the  nature  of  the  transaction,  or  prevent  us  from  seeing 

that  he  has  acquired  property  which  the  law  says  he  shall  uot 

acquire.    We  cannot  perceive  any  difference  between  his  buying 

one  third  of  the  stock  in  trade  of  Norris,  in  his  own  name,  and 

acquiring  one  third  through  a  purchase  made  by  a  partnership 

of  which  he  is  a  member.    If  the  case  was  doubtful,  we  should 

be  inclined  to  lean  to  this  construction;  for  how  useless  would 

this  salutary  law  be,  if  we  held  that  nothing  more  was  required 

to  avoid  its  operation  than  the  insertion  of  another  name  or  the 

aid  of  ajiother  party. 

The  reason  for  introducing  this  principle  into  our  jurispru* 
dence  is  obvious,  and  its  wisdom  manifest.     It  was  to  prevent 
men  from  being  led  into  temptation;  that  they  might  not  be 
placed  in  a  situation  where  their  private  interests  and  their 
duties  to  others  were  at  variance;  the  law  presuming  that  in 
such  case  the  latter  would  be  sacrificed.    That  danger  is  just  as 
great  when  an  executor  buys  for  himself  aud  othei's,  as  when  he 
makes  the  purchase  in  his  own  name.     The  character  of  the 
parties,  in  such  a  case,  cannot  be  permitted  to  have  any  in- 
fluence on  our  judgment.     The  transaction  may  have  been  a. 
correct  one,  nay,  advantageous  to  the  estate  oi  deceased.     But 
our  code  has  declared  (6,  art.  19):  "  That  where  to  prevent  the 
commission  of  a  particular  class  of  f  raud#,  the  law  declares  cer- 
tain acts  void,  its  provisions  are  not  to  be  dispensed  with,  on 
the  ground  that  the  particular  act  in  question  has  been  proven 
not  to  be  fraudulent." 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  parish  court  be  affirmed,  with  costs. 
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Wabd  V.  Brandt. 

[u  icabxoi,  an.] 

Factobs  ABi  those  Appointed  to  do  a  particoUur  boaineH  in  toe  name  of  an* 
other,  and  not  in  their  own. 

A  Particitlab  PABTBnsBSHip,  What  is.— Persons  associated  for  tiie  poipoie 
of  doing  a  oommission  business  ss  foctors,  do  not  oonstitate  ''a  partieoltf 
partnership." 

MxBCHAHTB  are  those  persons  who  buy  and  sell  merohandise  to  make  profit 
by  it. 

Pabtnebs,  Liabilut  and  Bights  or.— Partners  are  bound  In  soUdo.  AU 
debts  of  the  firm  must  be  paid  before  either  partner  is  entitled  to  a 
division  of  the  assets,  or  to  payment  of  any  claim  held  by  him  agsiaat 
the  partnership. 

Debts,  what  Provable. — ^Debts  not  arising  from  oonsignmentk  may  be  proTsd 
on  insolvency  against  a  oommission  hoose. 

Skt-oft. — ^The  debt  due  from  one  partner  cannot  be  set  off  against  a  debt 
dne  to  the  firm,  hence  one  partnership  may  prove  a  debt  against  snother, 
though  one  of  the  partners  is  a  member  of  both  firms. 

LizN  ON  Pbocxxds  of  Goods  Sold  bt  Fagtobs.  —Persons  whose  goods  are  sold 
by  their  factors  have  no  lien  on  the  debt  which  arises  from  the  ssle  in 
case  the  proceeds  cannot  be  identified  in  the  factor's  hands. 

A  Debt  due  trom  a  Pabtneb  to  his  Fibh  passes  on  its  insolvency,  like  other 
debts,  to  the  creditors  of  the  firm,  who  are  alone  entitled  to  receive  pay- 
ment of  such  debt. 

Pbeference. — A  mortgage  executed  after  a  respite  has  been  aoooided  to  a 
partnership  is  an  unlawful  preference. 

Appeal  from  the  court  of  the  first  district.     The  &ots  are 
stated  in  the  opinion. 

Orayson  and  Livingston,  for  the  plaintiff.  The  petition  of 
David  L.  Ward,  the  appellant,  was  preferred  against  the  firm  of 
J.  Brandt  &  Go. ,  consisting  of  John  Brandt  and  Henry  Foster  of 
New  Orleans,  and  James  Johnson  and  William  Ward  of  Ken- 
tucky, to  recover  moneys  alleged  to  be  due  on  certain  accounta 
which  had  been  assigned  to  plaintiff.  These  accounts  were:  1. 
For  twenty-eight  thousand  and  seventeen  dollars  and  aeyen 
cents  in  favor  of  James  Johnson;  2.  For  five  thousand  one 
hundred  and  thirty *one  dollars  and  forty-five  cents,  in  favor  of 
E.  P.  Johnson  &  Co.;  3.  For  two  thousand  six  hundred  and 
eighty  dollars  and  fiftf  cents,  in  favor  of  Wm.  Ward;  and,  4. 
For  fourteen  thousand  two  hundred  and  eighty-seven  dollars 
and  forty-five  cents,  in  favor  of  Wards  and  Johnson,  the  latter 
sum  being  the  proceeds  of  consignments  made  to  J.  Brandt  & 
Oo.  J.  Brandt  &  Co.  were  factoirs.  A  factor  is  an  agent  to  buy 
and  sell  goods  for  others  for  a  certain  allowance:  1  Li  v.  68;  Lex. 
Mer.  Am.  388.     The  joint  estate  must  be  applied  to  the  joint 
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<lebts:  Dip^.  Mod.  Ch.  C.  54-9;  4  Yes.  840.  Joint  creditors  can 
not  touch  the  separate  estate  till  the  separate  creditors  are  sat- 
isfied: Dig.  Mod.  Ch.  C.  6D-169;  3  Ves.  240.  A  partner  may  be 
a  creditor  of  the  partnership:  Giyil  Code  392,  art.  26;  he  should, 
therefore,  h*i  conceded  all  the  rights  of  a  creditor:  1  Atk.  227; 
Cooke,  531,  532;  6  Ves.  747;  11  Id.  413;  1  Rose,  146;  6  Ves.  123, 
743;  8  Id.  546.  The  appellant  is  entitled  to  the  price  of  the 
goods  sold  by  Brandt  &  Co.  as  factors:  1  Liv.  276,  278-287; 
Taylor  ▼.  Flumer,  3  Man.  &  S.  562;  Clay  y.  Creditors,  9  Martin 
523. 

Livemwre,  for  the  defendants.  The  plaintiff  is  assignee  of 
Ward  and  Johnson.  They,  though  creditors  of  Brandt  &  Co., 
are  debtors  of  the  other  creditors  represented  by  the  syndics, 
and,  therefore,  are  entitled  to  nothing  until  the  joint  creditors 
are  paid :  Ex  parte  Hunter,  1  Atk.  227 ;  Ex  parte  BusseU^  Ex  parte 
Parker,  and  Ex  parte  Perie,  Cooke,  B.  L.  532,  537;  Pothier  de 
^iociete,  u.  132,  173.  Partners  are  bound  in  solido:  Civil  Code, 
'i97.  art.  41. 

By  Court,  Pobtsb,  J.  This  action  ought,  in  strictness,  to 
have  been  cumulated  with  the  other  proceedings  in  the  bank- 
ruptcy of  Brandt  &  Co.,  and  J.  Brandt  and  H.  Foster;  however, 
as  it  has  been  carried  on  to  this  stage,  without  objection  being 
taken,  we  have  considered  the  different  questions  raised  in  it. 
The  first  is,  what  species  of  partnership  was  entered  into  be- 
tween William  Ward  and  James  Johnson,  of  Kentucky;  and 
Henry  Foster  and  John  Brandt,  of  New  Orleans?  Many  of  the 
other  points  urged  in  argument  depend  on  the  decision  of  this. 
The  articles  of  partnership  state  that  the  aforesaid  persons  had 
associated,  "  for  the  purpose  of  doing  commission  business  as 
factors,  in  the  city  of  New  Orleans."  The  plaintiff's  counsel 
contend,  that  this  is  a  particular  partnership  coming  under  the 
definition  contained  in  the  thirteenth  article  of  the  Civil  Code, 
390,  which  declares  that  where  persons  associate  together  for  the 
exercise  of  some  trade  or  profession,  it  is  a  particular  partner- 
ship; in  the  French  text  the  words  are,  quelque  metier  ou  pro^ 


The  court  must  understand  the  expression  ''  to  do  commis- 
sion business  in  New  Orleans,  as  factors,"  as  it  is  to  be  presumed 
the  person  who  entered  into  the  contract  did  when  they  used  it. 
To  enable  us  to  do  this,  the  first  rule  of  construction  is  to  en- 
deayor  to  ascertain  what  was  the  common  intention  of  the 
psrties,  rather  than  to  adhere  to  the  literal  sense  of  the  terms: 

Am.  Dao.  Vol.  zm— 93 


354  Wabd  v.  Bbanbt.  [Loniaiaiia, 

Civil  Code,  270,  art.  56.     Factors  are  those  who  are  appointed 
to  transact  a  particular  business  in  the  name  of  another,  and 
not  in  their  own:    Curia  Philipica,   Comercio  ierresire,  lib.  1,. 
cap.  4,  n.  1.     Commission  business  is  transacted  in  this  citj, 
not  in  the  name  of  the  principal,  but  in  the  name  of  the  house 
to  whom  the  property  is  transmitted  for  sale.     They  dispose  of 
it  as  their  own;  take  bills  payable  to  themselves  for  the  price; 
and  when  they  purchase,  it  is  they  who  state  themselves  buyeis, 
not  the  house  in  Philadelphia,  London  or  Paris,  who  may  have 
commissioned  them.     The  different  members  of  the  sentence 
taken  together,  convince  us  that  the  intention  of  the  parties  was 
to  establish  a  commission  house  in  this  city,  of  the  ordinary 
kind.    The  expression  "as  factors,"  does  not  prove  anything 
else  was  contemplated;  for  the  meaning  attached  to  the  word 
factor,  in  common  parlance,  is  quite  consistent  with  the  other 
terms  of  the  sentence,  as  we  understand  them.    Our  law  defines^ 
merchants,  those  persons  who  buy  and  sell  merchandise  to  make 
profit  by  it:  Curia  FhUipica,  lib.  1,  cap.  1,  n.  3.     Conimissioa 
merchants,  who  have  a  house  established  in  New  Orleans,  and 
who  live  by  buying  and  selling  those  objects,  which  form  the 
commerce  of  this  place,  come  within  the  letter  of  the  definitioa 
just  given. 

The  circumstances  of  the  business  not  being  carried  on  in 
the  name  of  all  the  partners  is  presented  as  an  objection  against 
considering  it  an  '*  ordinary  partnership:"  Civil  Code,  390,  art. 
15.  We  understand  the  expression  in  our  code  to  mean  the 
name  which  is  given  to  the  firm  by  the  consent  and  approbation 
of  the  partners;  the  commerce  is  then  carried  on  in  the  name  of 
all;  and  that  it  is  not  of  the  essence  of  a  commercial  partnership 
that  the  name  of  each  of  the  partners  should  be  inserted  in  the 
style  of  the  house.  In  the  French  text,  the  words  used  for 
ordinary  partnership  are  la  societe  en  nom  coUectif.  The  article 
next  succeeding  that  quoted  in  support  of  this  novel  idea,  says 
the  stock  consists  of  what  is  acquired  in  the  partnership  name, 
au  nom  social ;  and  in  page  396,  art.  37,  n.  5,  we  learn  that  con- 
tracts signed,  "  Such  a  one  &  Co.,"  gives  the  property  to  the 
partnership,  although  the  purchase  may  have  been  made  oat  of 
the  money  of  one  of  the  partners. 

As  the  plaintiff  claims  as  an  assignee  of  several  persons,  we 
shall  first  examine  the  right  acquired  from  two  of  the  partneis- 
of  the  house  of  Brandt  &  Co.  In  the  latter  character,  he  avers: 
1.  That  he  has  a  right  to  prove  the  debt  due  to  the  separate 
partners  by  the  firm,  and  to  be  paid  pro  rata  with  the  oth^ 
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creditors;  2.  That  he  is  the  only  person  who  has  proved  that 
his  claim  arose  from  consignment  on  commission  business,  and 
therefore  the  only  one  who  should  be  paid;  3.  That  as  assignee 
of  the  partnership  in  Eentncky  of  E.  P.  Johnson  &  Co.,  and 
Wards   A  Johnson,  he  has  a  right  to  prove  the  debts  con- 
tracted with  them,  although  some  of  the  partners  of  these 
houses  were  members  of  that  of  Brandt  &  Co. ;  4.  That  con- 
signing goods  to  a  factor  does  not  vest  in  him  the  property 
of  these  goods,  and  that  the  consignor  has  a  right  to  be  paid  in 
preference,  even  if  the  object  has  been  alienated;  5.  That  the 
debt  due  to  him  is  privileged  on  the  estate  of  J.  Brandt  and  H. 
Foster;  because  they  were  agents  to  collect  moneys  for  persons 
not  living  in  Louisiana,  and  the  law  has  given  a  mortgage  on 
the  estate  of  those  who  administer  the  property  of  the  absent; 
6.  That  he  is  a  creditor  of  J.  Brandt  and  Heniy  Foster;  because 
when  partners  appropriate  partnership  funds  to  their  own  use, 
they  become  debtors  to  the  other  partners,  not  to  the  creditors 
of  the  partnership.    And  lastly,  that  the  partners  of  the  house 
of  Brandt  &  Co.,  who  resided  in  Kentucky,  executed  a  mort- 
gage in  his  favor,  hypothecating  for  the  security  of  the  debt 
due  him,  aU  the  real  estate  owned  by  them  in  Louisiana. 

1.  If  the  plaintiff  was  correct  in  this  position,  it  would  lead 
to  very  inconvenient  results,  and  produce  a  circuity  of  actions 
which  the  law  abhors.  The  partners  in  whose  name  this  claim 
is  sought  to  be  enforced  are  bound,  in  aolido^  to  the  other  cred- 
itors of  Brandt  &  Co.,  for  the  debts  of  that  partnership,  and 
liable  at  any  moment  to  be  sued  for  them.  We  cannot,  there- 
fore, perceive  the  justice  or  legality  of  permitting  debtors  to 
withdraw  funds  from  their  creditors  or  creditors'  agents  (for 
such  the  syndics  are),  unless  they  offer  at  the  same  time  to  dis- 
charge their  debts.  At  the  dissolution  of  a  partnership  all 
debts  due  must  be  paid  before  there  is  a  division  among  the 
partners:  Curia  Philipica,  lib.  3,  cap.  3,  sec.  46;  10  Mart.  435. 
The  common  law  cases,  quoted  in  argument,  are  quite  opposed 
to  the  doctrine  for  which  the  appellant  contends. 

2.  The  claim  to  be  paid  on  the  ground  that  the  present  plaintiff 
ia  the  only  creditor  who  has  proved  that  his  debt  arose  from 
consignments,  takes  its  rise  from  the  idea  which  has  here  been 
already  examined  in  the  first  part  of  the  opinion,  viz.,  that  this 
was  a  copartnership  of  factors,  in  the  limited  sense  in  which 
that  word  may  be  understood.  We  have  already  seen  that  it 
must  be  considered  as  an  ordinary  commercial  partnership,  for 
the  purpose  of  transacting  commission  business.     The  law,  as 
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cited  from  the  Curia  PhxLipicay  iUuslrada,  lib.  3,  cap.  3,  n.  62, 
fieems  to  have  been  modified  by  the  provision  contained  in  the 
Civil  Code,  art.  41,  n.  4,  which  declares  that  the  partnership  is 
bound  by  the  debts  coi^tracted  in  its  name,  even  when  that  debt 
Las  not  turned  to  its  advantage;  unless  bj  the  nature  of  the 
c<  >ntract  it  should  appear  that  it  had  nothing  to  do  with  the 
alTairs  of  the  partnership.  The  question  then  is,  have  no  other 
dubts  but  those  which  arise  from  consignments  relation  to  the 
affairs  of  the  partnership?  We  are  not  prepared  to  eay  so. 
When  it  forms  a  part  of  the  business  of  a  house,  such  as  this 
was,  to  buy  and  sell;  when  those  sales  are  made  in  its  own  name; 
when  the  credits  which  it  receives  in  payment  are  taken,  pay- 
able to  itself,  and  must  frequently  be  negotiable  for  the  parposefi 
of  immediate  remittance,  or  to  meet  the  acceptance,  come  ander 
for  the  consignors;  when,  in  making  purchases,  it  become  nec- 
essary that  it  should  be  responsible  in  the  first  instance  to  the 
sellers;  when  all  this,  and  much  more,  in  the  same  way  most 
be  done,  to  enable  the  house  to  carry  on  the  business  for  which 
it  was  formed,  it  is  to  be  presumed  the  partners  knew  that 
these  means  were  necessary  to  the  end  they  had  in  view;  that 
they  contemplated  the  exercise  of  them,  and,  therefore,  cannot 
now  exclude  all  creditors,  save  those  who  forwarded  the  goods 
to  be  sold  on  commission. 

3.  It  is  contended,  that  as  assignee  of  the  partnership  in  Ken- 
tucky of  E.  P.  Johnson  &  Co.,  and  Wards  &  Johnson,  the  ap- 
pellant has  a  right  to  prove  and  be  paid  the  debt  contracted 
with  those  houses,  although  some  of  their  members  were  also 
partners  in  the  house  of  J.  Brandt  &  Co.,  and  in  this  position 
we  concur.  It  has  been  already  decided  that  the  private  debt 
of  oue  partner  cannot  be  set  off  against  that  due  the  partner- 
Hhip:  1  Mart.  25;  4  Id.  378.  Yet  this  is  what  is  attempted  to  be 
done  here.  The  firm  of  Brandt  &  Co.  owes  E.  P.  Johnson  & 
Co.,  and  they  resist  payment,  because  some  of  the  partners  of 
the  latter  owe  the  former,  or  rather  are  responsible  for  their 
debts. 

4.  The  appellant  next  insists  that  he  has  a  privilege  on  the 
estate  of  the  insolvents,  in  preference  to  mere  chirographazy 
creditors,  because  placing  merchandise  in  the  hands  of  a  factor, 
does  not  transfer  to  him  the  property  in  it,  and  that  the  same 
privilege  which  exists  on  the  thing,  attaches  itself  to  the  pro- 
ceeds, if  the  object  be  sold.  The  court  thinks  otherwise.  The 
deliveiy  of  property  to  a  factor  to  be  disposed  of,  confeis  a 
light  to  sell  it.  of  course  a  sale  by  him  divests  the  proprietor  of 
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bis  title.  The  case  of  Clay  v.  His  Creditors,  9  Mart.,  is  not  at 
all  like  that  now  before  as.  Pled^ng^  an  object  neither  alien- 
ates it,  nor  confers  a  power  on  the  pawnee  to  do  so,  unless  in  de- 
fault of  payment.  If  sold  otherwise,  the  law  justly  gives  a 
priYileg'e;  for  the  owner  is  deprived  of  his  property  without  his 
consent.  la  the  case  of  Clay,  already  cited,  the  court  declared 
that  when  the  property  was  in  the  hands  of  an  insolvent,  by 
virtue  of  a  contract  which  did  Jiot  transfer  the  owner's  title  to 
it,  that  there  existed  a  privilege  on  the  object,  or  if  alienated 
for  its  value.  If  the  contract  did  transfer  the  title,  that  priv- 
ileg^e  was  lost;  and  so  we  consider  it,  if  the  owner  authorizes 
another  to  make  the  transfer,  for  then  in  the  case  the  proceeds 
cannot  be  tr^ed,  the  agent  becomes  personally  indebted. 

5.  The  absent  persons  spoken  of  in  our  code,  in  whose  favor 
the  law  gives  a  mortgage  on  the  property  of  those  who  admin- 
ister their  estate,  are  perhaps  those  who  are  declared  absent, 
not  those  who  are  reputed  such.    But  if  they  were  the  latter, 
the  plaintiff's  pretensions  are  not  much  advanced  by  such  a 
construction.     It  is  insisted  we  must  take  the  letter  of  the  law. 
Code,  456,  art.  20,  and  not  look  at  its  spirit.    Be  it  so;  the  ex- 
pressions in  English  are,  they  who,  not  being  tutors  or  curators, 
take  on  themselves  the  administration;  in  French,  ceux  quise 
sont  immisces.    These  texts  must  be  construed  together;  for  the 
law  was  passed  before  the  adoption  of  our  constitution,  and  in 
both  languages:  2  Martin's  Dig.  98.     So  construed  there  is  not 
a  doubt  that  the  words  used  to  convey  the  idea  that  the  persons 
alluded  to  are  those  who,  without  the  consent  of  the  proprietor, 
undertook  to  manage  his  estate;  who  intermeddle  with  it. 

G.  By  the  statement  of  facts,  it  appears  that  J.  Brandt  and 
H.  Foster  owed  to  J.  Brandt  &  Co.  a  large  sum  of  money. 
That  debt,  like  every  other  due  the  partnership,  passed  to 
the  creditors  of  the  firm,  in  consequence  of  a  forced  surrender 
being  ordered,  and  they,  or  their  agents,  have  alone  the  right 
to  receive  it.  The  decisions  cited  on  this  x^oint  were  given  in 
cases  where  both  the  partnership  and  separate  partners  had  be- 
come bankrupt;  they  relate  to  the  distribution  of  the  estate 
between  the  different  creditors  of  each,  and  they  have  no  ap- 
plication to  an  action  like  the  present,  where  the  partner  who 
advances  these  pretensions  is  solvent  and  responsible  for  the 
partnership  debts. 

The  last  point  presents  no  difficulty.  The  mortgage  was  exe- 
cuted in  Kentucky,  months  after  a  respite  had  been  accorded 
to  the  partnership  here.     A  preference  of  this  kind  could  not 
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be  given  by  all  the  firm  after  that  respite  was  applied  for;  it 
follows  that  it  could  not  be  accorded  bj  a  part  of  that  firm, 
otherwise  each  of  the  members,  by  acting  individually,  might 
alienate  all  the  property  of  the  partnership,  although  they 
could  not  do  it  collectively,  which  would  be  absurd.  There  is 
nothing  in  the  argument  that  the  partners  in  Kentucky  were 
solvent;  for  though  they  might  be  so  individually,  yet  as  part- 
ners of  Brandt  &  Co.,  they  cannot  be  considered  such,  and  it 
was  only  in  the  latter  character  they  had  the  right  to  meddle 
with,  alienate,  or  grant  an  incumbrance  on  this  properly. 
There  appears  to  be  no  difficulty  in  regard  to  the  debt  due  to 
Lee  White,  and  by  him  assigned  to  the  plaintiff. 

According  to  the  principles  just  laid  down,  thf  plaintiff  is 
entitled  to  be  paid  equally  with  the  simple  creditors  of  Brandt 
&  Co.,  for  the  debt  assigned  him  by  Lee  White,  E.  P.  Johnson 
&  Co. .  and  Wards  &  Johnson,  viz. ,  the  sum  of  nineteen  thou- 
sand nine  hundred  and  thirty-one  dollars  and  forty  cents,  and 
the  appellee  should  pay  costs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
plaintiff  be  placed  on  the  tableau  of  distribution  of  the  late 
firm  of  John  Brandt  &  Co.,  as  simple  creditor,  for  the  sum  of 
nineteen  thousand  nine  hundred  and  thirty-one  dollars  and 
forty  cents;  and  it  is  further  ordered  that  the  appellee  pay  the 
costs  of  this  appeal. 


MnjiANDON  V.  New  Orleans  Ins,  Co. 

[II  Mabzzh,  C02.} 

Babratrt  ia  an  act  committed  by  the  master  or  marinera^  for  an  unlawful 
and  fraudulent  purpose,  contrary  to  their  duty  to  the  owners,  and  whera- 
by  the  owners  are  injured.  If  the  owner  consents,  the  act  is  not  bar* 
ratry. 

Ontts  of  Proof  to  excuse  an  act  which  apparently  amounts  to  borratEy,  ia 
on  the  insurer. 

AassNT  OF  Owner  to  barratry  should  not  be  presumed  merely  from  hii 
presence  on  the  ship. 

Appeal  from  the  court  and  parish  of  the  city  of  New  Orleans. 
The  opinion  states  the  facts. 

Grymes,  for  the  plaintiff. 

Workman,  for  the  defendants. 

By  Court,  Pobteb,  J.  The  petitioner  avers  that  he  made  ac 
Tances  for  the  outfit  of  the  brig  Two  Catherines;  that  for  his 
reimbursement,  Francois  Ducoing,  then  the  owner  of  the  said 
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l}ri^,  assigned  and  transferred  to  bim  the  freight,  to  be  earned 

ou  a  voja^e  which  bhe  was  about  to  make  from  New  Orleans 

to  the  port  of  Havre  de  Grace,  in  France;  and  that  said  Duco- 

ing  caufied  said  freight  to  be  insured  at  the  office  of  the  New 

Orleans    insurance    company,  to    the'  amount  of    one    thou- 

.tsand  dollars,  and  duly  assigned  to  him  the  policy.     He  further 

^Ters  that  the  brig  did  sail  on  the  voyage  mentioned  in  the 

policy   of   insurance,  and  that  the  freight  to  be  earned  ivaa 

totally  lost  by  one  of  the  perils  insured  against,  viz.,  by  the 

baxratry  of  the  master  and  mariners.     The  defendants  pleaded 

the  general  issue.     There  was  judgment  against  them,  and  they 

appealed. 

Among^  other  facts  agreed  upon  between  the  parties,  it  is  ma- 
l.erial  to  state  those  which  follow.     The  vessel  was  cleared  at 
the  costom-house  on  the  eleventh  of  October,  1817,  by  John 
Ducoing,  the  brother  of  the  insured  captain.    The  insurance 
was  executed  on  the  same  day.    Francois  Ducoiug,  the  owner, 
on  the  thirteenth  of  that  month,  transferred  and  set  over  all 
Hs  right,  title,  and  interest  in  the  brig  Two  Catherines,  to  one 
Baymond  Espagnol,  and  on  the  same  day  assigned  his  interest 
in  the  policy  to  the  plaintiff.     The  vessel  sailed  with  Raymond 
^pagnol,  who  continued  on  board  during  the  whole  voyage, 
•ou  which  the  barratry  is  charged  to  have  been  committed.  Her 
loss,  together  with  that  of  the  cargo  and  freight,  was  occasioned 
by  the  captain  and  crew  running  away  with,  and  disposing  of, 
brig  and  cargo,  in  fraud  of  the  sliippers  and  owners.     The 
-question  presented  is,  whether  the  admission  just  stated,  that 
the  loss  was  occasioned  by  the  fraud  of  the  captain  and  mar- 
iners running  away  with  the  vessel,  the  circumstance  of  the 
owner  being  on  board  does  not  so  change  the  offense  as  to 
preclude  us  from  considering  it  as  an  act  of  barratry  ? 

Barratry  is  defined  by  Marshall,  an  act  committed  by  the 
master  or  mariners  for  an  unlawful  and  fraudulent  purpose, 
•contrary  to  their  duty  to  the  owners,  and  whereby  the  owners 
sustain  an  injury:  2  Marsh.  515.  The  chief  justice  of  Penn- 
sylvania, in  a  very  able  opinion,  after  reviewing  all  the  cases  on. 
the  subject,  states  it  to  be  any  trick,  cheat,  or  fraud  practiced 
by  the  captain  to  the  prejudice  of  the  owners;  any  crime  com- 
mitted to  their  prejudice  by  the  captain:  2  Marsh.  534,  in 
noiis.  There  is  danger  in  trusting  to  general  definitions,  be- 
<^au8e  there  is  great  difficulty  in  compressing  into  a  single  sen- 
tence, or  explaining  by  a  few  words,  the  various  circumstances, 
irhich  constitute  an  offense  or  confer  a  right,  or  in  designating 
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exactly  beforehand  what  cases  oome  within  the  general  ra]e» 
established  for  the  administration  of  jnfttioe.  It  is  possLble, 
therefore,  that  neither  nor  both  these  qaoied  couvr^j  accurate] j 
the  idea  attached  to  the  word  barratry;  but  on  one  point  there 
is  no  doabty  if  the  act  complained  of  was  committed  with  the 
consent  of  the  owner,  it  cannot  be  considered  as  constitatinf^ 
that  offense. 

The  consent,  it  has  been  urged,  is  proved  here,  becauBe  the 
owner  was  on  board.     This  does  not  appear  to  us,  by  any 
means,  so  necessary  an  inference  as  to  deprive  the  plaintiff  of 
that  right  to  recover  which  the  other  facts  in  the  case  clearly 
establish.     In  examining  cases  of  this  description,  we  must  al* 
ways  keep  in  mind,  that  when  proof  is  once  given  of  any  act 
which  amounts  to  barratry,  the  onus  of  establishing  every  fact 
that  goes  to  excuse  it  is  thrown  on  the  insurer:  2  Marsh.  531. 
The  evidence  which  discharges  must  be  at  least  as  strong  as 
that  which  creates  the  liability.     Here  the  circumstances  that 
make  out  a  case  of  barratry  are  fully  admitted,  and  the  consent 
of  the  owner,  which  is  to  do  away  with  the  effect  of  these  cir- 
cumstances,  is  left  to  be  inferred,  or  at  best  is  proved  by 
nothing  more  than  presumptive  evidence;  this  is  not  sufficient. 
A  deviation  amounting  to  barratry  might  frequently  be  com- 
mitted during  a  voyage,  without  the  knowledge  of  the  owner 
though  on  board,  if  he  did  not  possess  nautical  skill;  and  it  is 
quite  possible  that  the  master  and  mariners  might  have  nm 
away  with  the  ship  against  his  wish.    Such  cases  we  know  have 
happened,  and  we  do  not  know  that  this  is  not  one  of  the  saxae^ 
kind. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  parish  court  be  affirmed,  with  costs. 

B.V&BATBT. — On  this  subject  aee  Ilood  v.  NefbU^  1  Am.  Deo.  266;  Cfxm- 
Mat  y.  Ball,  2  Id.  275;  WOcocks  v.  /lu.  Co.,  4  Id.  480;  Brown  y.  In$.  Co.» 
6  Id.  123;  Cook  v.  Commercial  Ins,  Co.,  6  Id.  353;  Wiggma  v.  Amory,  7  Id^ 
175. 


.  DuFOUB  V.  Camfrano. 

[11  Maxtxh,  607.] 

JunomsNTS,  Ck)LULTSRAi.  Attacks  on,  when  rendered  in  a  court  of  competent 

jurisdiction,  are  not  permitted. 
A  FoRCSD  Alienation  results  only  from  a  sale  made,  at  the  timey  and  in 

the  manner  prescribed  by  law,  in  virtue  of  an  execution  issood  <m  tha 

judgment  of  a  court  of  competent  jurisdiction. 
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Trx  Judomskt  inTST  sx  P&ouucED  in  support  of  the  title  of  a  purchase 

therevmder. 
Shsriff*s  I>ebd  IB  void,  if  it  does  not  recite  the  judgment,  where  the  statute 

reqaires  such  recital. 
Ubooyisring  Pbopertt  Sold  at  SHXBirr's  Sals. — If  the  proceeds  of  a  void 

sheriflTs  sale  are  applied  to  the  payment  of  defendant's  debts»  he  cannot 

recover  the  property  without  repaying  the  money. 

Apfeai.  from  the  court  of  the  first  district.     The  opinion  states 
the  case. 

lAvingsion^  for  the  plaintiff. 

Mureau^  for  the  defendant. 

By  Court,  Pobteb,  J.     This  case  has  been  already  before  tho 
court,  and  was  remanded  in  order  that  further  proof  might  be 
had  of  a  fact  deemed  material  to  a  correct  decision  of  the  mattera 
in  dispute.      The  former  proceedings  were  fully  reported:   8 
Mart.  235.     To  the  title  alleged  and  proved  by  the  plaintiff,  the 
defendant  pleads  that  he  is  owner  of  the  slaves  sued  for;  that  he 
purchased  them  at  a  sheriff's  sale,  made  in  virtue  of  an  execu- 
tion issuing  from  a  court  of  competent  jurisdiction,  in  pursuance 
of  a  judgment  rendered  against  the  heirs  of  one  Victor  Dufour,. 
and  that  the  plaintiff  is  one  of  those  heirs.     It  was  replied,  that 
the  judgment  under  which  the  defendant  claims,  was  null  and 
void,  by  reason  of  the  defendant  not  being  cited,  and  because 
other  proceedings  were  omitted  which  are  necessary  to  render 
it  valid;  that  supposing  it  to  be  regular,  the  writ  of  fieri  facias 
did  not  pursue  it;   that  the  deed  offered  by  defendant  shows, 
that  the  sale  was  in  virtue  of  an  execution  reciting  another  and 
different  judgment,  which  judgment  is  not  produced. 

The  first  question  then  presented  for  our  decision  is,  the  reg- 
ularity of  the  judgment,  iu  virtue  of  which,  it  is  stated,  the 
property  was  sold.  We  are  of  opinion  that  the  validity  of  a 
sentence  rendered  by  a  court  of  competent  jarisdiction,  cannot 
be  inquired  into  collaterally  as  is  attempted  here.  The  decree 
which  such  a  tribunal  renders  directly  on  the  point  reviewed  is, 
as  a  plea,  a  bar  or  evidence,  conclusive  between  the  same  parties 
or  those  claiming  under  them,  for  the  same  thing.  The  errors 
complained  of  were  questions  for  the  decision  of  the  court  which 
tried  the  cause,  and  we  have  no  authority  in  a  case  arising 
between  the  same  parties,  to  examine  how  they  were  decided,, 
unless  regularly  brought  before  us  by  an  appeal,  or  by  an  action 
of  nullity,  if  that  remedy  still  exists.  An  act  of  the  legislature 
has  limited  the  period  for  bringing  up  causes,  to  this  court,  and 
ibe  Spanish  jurisprudence  requires  that  where  judgments  are 
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BoligLfc  to  be  annulled,  by  an  action  ezpresslj  given  for  that 
purpose,  suit  must  be  brought  within  a  certain  time.  Now,  if 
the  party,  instead  of  attacking  the  judgment,  should  be  permit- 
ted, after  the  days  are  expired,  to  sue  for  the  object  acquired 
under  it,  it  is  evident  the  regulations  just  alluded  to,  would  be 
completely  evaded.  And  it  would  be  strange  if  the  plaintifE 
could,  in  any  case,  successfully  allege  nullity  in  the  replication, 
when  an  averment  of  the  same  kind  would  not  be  listened  to  in 
the  petition.  The  regularity  of  the  proceedings,  therefore,  in 
the  cases  of  Turgeau.  and  Camfrano  v.  The  Heirs  of  Dufour^  up 
to  the  time  of  rendering  the  judgment,  cannot  be  inquired  into 
in  this  case. 

But  the  measures  taken  under  that  judgment,  to  obtain  the 
benefit  of  it,  present  an  entirely  different  question.  The  an- 
thority  of  a  judicial  decree  does  not  prevent  us  from  examining 
their  correctness.  And  the  plaintiff,  on  establishing  that  he  or 
his  ancestor  once  owned  the  slaves  claimed,  has  a  right  to  ob- 
tain judgment  for  them;  unless  the  possessor  shows  either  a 
title  by  prescription,  the  owner's  consent  to  transfer  them,  or  a 
forced  alienation,  which  stands  in  place  of  that  consent.  A 
forced  alienation  results  from  a  sale  made  at  the  time,  and  in 
the  manner  prescribed  by  law,  in  virtue  of  an  execution  issuing 
on  a  judgment  already  rendered  by  a  court  of  competent  juris- 
diction. If  a  sale  is  made  where  these  requisites  are  wanting, 
the  purchaser  does  not  acquire  the  *' right,  title  and  interest" 
which  the  debtor  had  in  the  thing  sold :  Curia  PhUipica^  p.  2; 
Eemate,  n.  27;  Febrero,  cinco  juicos,  lib.  3,  cap.  2,  sec.  5,  n. 
352  and  357;  4  Mart.  573.  Has  such  an  alienation  taken  place 
in  the  case  now  before  us  ?  The  defendant  insists  that  it  has, 
and  produces  in  evidence  a  conveyance  made  to  him  by  the 
former  sheriff  of  the  first  superior  court  district,  of  the  late 
territory  of  Orleans,  in  which  it  is  recited  that  by  virtue  of  a 
fieri  facias,  issued  at  the  suit  of  J.  B.  Camfranc  and  others 
against  the  heirs  of  Yictor  Dufour,  he  had  sold  the  slaves 
claimed  in  the  present  action.  No  such  judgment,  however, 
being  produced  as  that  of  Camfranc  and  others  v.  The  Heirs  of 
Dufour,  we  must  hold  that  none  exists,  and  that  the  sheriff^  in 
making  the  sale,  acted  without  authority. 

The  appellee's  counsel  ha^e,  hawever,  strenuously  contended 
that  it  is  evident  the  sheriff  meant  the  suits  of  Camfranc  v. 
Dufour  and  Turgeau  v.  Dufour.  But  we  cannot  so  understand 
it,  for  he  has  not  said  so,  and  we  are  not  permitted  to  supply 
by  intendment  what  is  wanting  in  an  instrument  of  this  Idnd. 
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Hnch  less  can  we  say  that  the  sheriff  In  this  ease  sold  under 
execntioiiB  issuing  in  several  suits,  when  he  explicitly  states  that 
it  was  in  irirtne  of  a  fieri  facias  at  the  suit  of  J.  B.  Camfrano 
and  others.      Xaws  which  deprive  men  of  their  property  without 
their  consent' should  be  strictly  pursued  by  those  who  seek  the 
benefit  of    tliem:  4  Wheat.  77.     The  act  of  our  legislature  re- 
quires that  tKe  judgment  on  which  execution  issues  should  be 
readied  in  the  deed  of  sale  given  by  the  sheriff:  2  Mart.  Dig. 
336.     That  has  not  been  done  here,  the  consequence  is  that  the 
buyer  has  not  a  conveyance  in  pursuance  of  the  law  under  which 
he  purchased,  and  is,  therefore,  without  title.     It  is  urged  that 
tbe  plaintifif  has  ratified  this  sale.     This  point  received  the 
serious  consideration  of  the  court  on  the  former  hearing.    Be- 
lore  the  particular  instrument  which  is  said  to  contain  the  rati- 
fication is  considered,  it  is  necessary  to  state  the  following  facts: 
The  Ysrother  of  the  present  plaintiff,  D.  Victor  Dufour,  died  in 
St.  Jago-de-Cuba.     On  his  death,  Laroque  Turgeau  took  charge 
olbia  property,  and  in  conjunction  with  one  Carlier  D'Outremer 
brought  the  slaves  claimed  in  the  petition  to  Louisiana.    Shortly 
^ter  their  arrival  here  they  were  attached  at  the  suit  of  J.  B. 
Camfranc  and  Laroque  Turgeau,  and  judgment  was  given  in 
both  cases  for  the  plaintiffs;  exetsutions  issued,  and  as  it  appears 
from  the  sheriff's  return  a  certain  sum  of  money  was  made  on 
«acb.     Laroque  Turgeau  died  in  Jamaica.    D'Outremer,  as  his 
attorney-in-fact,  had  received  the  moneys  recovered  in  the  suit 
against  the  heirs  of  Dufour.     The  plaintiff  is  heir  as  well  of 
Turgeau  as  Dufour.     On  arriving  in  this  country  he  commenced 
the  present  action,  and  some  time  after  bringing  suit,  being 
embarrassed  in  his  affairs,  he  applied  to  D'Outremer  for  the 
moneys  held  by  him  as  agent  for  Turgeau,  and  on  executing  a 
receipt  was  paid  over  the  sum  of  one  thousand  five  hundred 
and  sixty  dollars.     Whether  he  received  this  money  as  the  heir 
of  Laroque  Turgeau  does  not  appear  by  the  receipt,  and  is  not 
expressly  proved  by  the  other  oTidence  in  the  cause;  but  from 
all  the  facts,  there  is  a  strong  presumption  that  he  did  receive 
it  in  that  character. 

As  soon  as  the  present  action  was  commenced,  the  defendant  ob« 
tained  an  injunction  by  which  Carlier  D'Outremer  was  inhibited 
from  making  any  disposition  of  the  sum  he  had*  received  as  agent 
for  Turgeau.  The  particular  expressions  of  the  receipt  require 
to  be  stated.  It  acknowledges  one  thousand  five  hundred  and 
^ty  dollars  to  be  paid,  and  that  the  money  belongs  to  the  success 
<ioQ  of  Laroque  Turgeau,  and  also  contains  an  engagement  that 
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bj    reason    of    certain    injunctions    having  issued    enjoining 
D'Outremer  from  paying  the  money,  one  at  the  suit  of  Cau^f ranc, 
and  the  other  on  the  demand  of  one  Lafitte,  the  amount  receive 
shall  be  returned  in  case  the  said  injunctions  should  be   made 
perpetual.     Under  these  circumstances,  the  defendant  iusists 
that  the  plaintiff  cannot  recover  the  property  sold.  This  poeitioD 
it  is  believed  cannot  be  maintained.     The  plaintiff's  right  must 
be  destroyed  by  some  act  v^hich  renounces  his  title,  or  convejs 
it  to  another.    When  it  is  attempted  to  show  tiiis  by  an  instrument 
which  does  not  express  such  an  intentiou,  common  sense,  as  well 
as  law,  requires  that  it  should  clearly  result  from  the  act.     Had 
the  appellant,  as  heir  of  Turgeau,  received  unconditionally  the 
money  from  D*Outremer,  it  might,  perhaps,  have  been  argued 
that  he  intended  to  abandon  all  right  he  had  to  the  slaves  vrhich 
he  was  then  suing  for.   But  when,  in  the  very  receipt,  he  alludes 
to  the  injunction  issued  in  consequence  of  his  suit  against 
Oamfranc,  and  promises  to  pay  the  money  back  if  that  injunc- 
tion be  confirmed,  or,  in  other  words,  in  case  he  succeeds  in  the 
present  action,  it  surely  cannot  be  urged  he  intended  to  renounce 
a  claim,  the  ultimate  recognition  of  which  is  made  a  conditiou  of 
his  repaying  the  amount  received.  Sufficient  weight  was,  perhaps, 
not  attached  to  this  promise  to  return  the  money  when  the  case 
was  formerly  before  the  court. 

On  the  whole  we  are  of  opinion  that  the  defendant  has  not 
shown  a  legal  title  to  the  property  sued  for.  Another  question 
still  presents  itself.  It  has  been  proved  that  the  proceeds  aris* 
ing  from  the  sale  of  the  slaves  were  applied  to  the  discharge  of 
the  judgment-debts  of  the  plaintiff,  and  the  court  is  of  opinion 
that  he  cannot  recover  in  this  suit,  until  he  repay  that  money. 
This  is  the  doctrine  expressly  laid  down  in  Febrero,  lib.  3,  cap. 
2,  sec.  5,  n.  357.  And  we  readily  adopt  it,  for  nothing  could 
be  more  unjust  than  to  permit  a  debtor  to  recover  back  hia 
property  because  the  sale  was  irregular,  and  yet  allow  him  to 
profit  by  that  irregular  sale  to  discharge  his  debts. 

It  is  unnecessary  to  notice  particularly  the  bills  of  exceptions 
taken  on  the  trial,  as  the  opinion  now  expressed  meets  and 
answers  the  questions  of  law  raised  by  them.  After  the  cause 
has  been  litigated  for  such  a  length  of  time,  it  is  to  be  regretted 
that  we  cannot  now  make  a  final  disposition  of  it.  But  it  has 
not  been  proved  what  the  services  of  the  slaves  were  worth,  and 
it  is  necessaty  to  ascertain  that  fact  to  enable  us  to  decree  what 
Bom  shall  be  paid  by  the  plaintiff,  the  case  must^  therefore,  be 
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remanded  for  a  new  trial  on  this  point  alone;  and  the  appellee 
pay  the  costs  of  this  appeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg* 
TDont  of  tlie  district  court  be  annulled,  avoided  and  reversed; 
that  tills  canso  be  remanded  for  a  new  trial,  with  directions  to 
the  jtsd^e  to  ascertain  what  the  services  of  the  slaves  were  worth, 
and  that  the  appellee  pay  the  costs  of  this  appeal. 


JxTDCuxstT,  Attack  on,  for  Waitt  of  JuKiSDicnox. — In  the  foregoing 
case  it  -was  claimed  by  the  plaintiff  that  a  judgment  was  null  and  void  be- 
canae  the  defendant  in  the  judgment  had  not  been  cited.    To  this  claim  the 
coorfe  reeponded:  "We  are  of  opinion  that  the  validity  of  a  sentence,  ren- 
dered by  a  court  of  competent  jurisdiction,  cannot  be  inquired  into  collat- 
erally, as  is  attempted  here."    If  by  this  the  court  intended  to  assert  that  a 
judgmcDt  cannot  be  avoided  by  shewing  that  jurisdiction  has  never  been 
acquired  over  the  person  of  the  defendant,  it  placed  itself  upon  very  debat- 
able ground.     Many  courts  have  admitted  parol  evidence  for  the  purpose  of 
ahowingy  even  in  a  collateral  proceeding,  that  a  judgment  in  question  before 
them,  though  of  a  court  of  general  jurisdiction,  was  void  for  the  want  oi 
service  of  process  upon  the  defendant:  Freeman  on  Judgments,  sec.  133,  and 
caaes  there  cited;  Mcutm  v.  Duncan,  6  Cent.  L.  J.  328,  and  cases  cited;  Wind' 
9or  V.  Me  Veigh,  9  Ch.  L.  K.  209;  4  Cent.  L.  J.  61.    On  the  other  hand,  per* 
haps  an  equal  number  of  the  courts  have  refused  to  receive  extrinsio  evi- 
dence,  to  impeach  the   judgments  of   courts  of   record  on  jurisdictional 
grounds:  Froonan  on  Judgments,  sees.  130,  131,  132,  and  cases  there  cited. 

Tbe  Juiiomknt  ukdxr  which  a  sheriff's  sale  was  made,  must,  in  an  action 

by  the  purchaser  to  recover  the  property,  be  produced  in  evidence.     In  some 

instances,  it  has  been  held  that  the  judgment  need  not  be  proved  if  the  action 

U  against  the  defendant  in  execution:  2  GreenL  £v.,  sec.  316;  Oreen  v.  Cole, 

13  Ired.  425;  xiuUier/ord  v.  Babum,  10  Id.  414;  Hardin  v.  Cheek,  3  Jones, 

135;  Dwglase  v.  Bradford,  3  U.  C.  C.  P.  459;  Doe  v.  Murlese,  6  M.  &  a 

110;  Hoffman  v.  PiU,  5  Esp.   22;  Cooper  v.  Oalbraith,  3  Wash.  G.  C.  546. 

Bat  the  better  rule  is  that  the  judgment  must  always  be  proved,  or  produced, 

as  decided  in  the  foregoing  case:  People  v.  Doe,  31  Cal.  220;  Brj/an  v.  Brown, 

2  Murph.  Eq.  343;  CrUwell  v.  Bagedale,  IS  Tex.  444;  Den  v.  Despreaux,  7 

Halst  182;   Wilson  v.  Me  Veagli,  2  Yeates,  86;  Carlisle  v.  JDon^toor^A,  5  Ohio^ 

368;  Dobwn  v.  Murphy,  1  D.  Ac  K  586;  SulUoan  v.  Dattie,  4  CaL  291;  Doe  v. 

Smith,  2  Stark,  199  n.;  1  Holt's  Oases,  589  n.;  Lanning  v.  London,  4  Wash. 

€.  C.  513;  Fenwick  v.  Fhyd,  1  H.  &  G.  172;  Hihn  v.  Peck,  30  GaL  287; 

Atchtnaon  v.  Boaalep,  4  Chand.   12;  Etheridge  v.  Edvoards,   1  Swan,  426; 

^^Kher  V.  Eaetman,  6  Oh.  L.  K.  52. 

Von>  Sale,  Right  to  Recoyxb  Pboferit  Sold  at. — An  execution  or 
JTidicia^  sale  may  be  ratified,  and  this  ratification  may  be  inferred  icom  a 
comae  of  conduct  which  estops  the  party  interested  from  denying  the  validity 
of  the  sale.  "Thus,  if  the  defendant  in  execution,  after  a  void  sale  of  his 
property  has  been  made,  claims  and  receives  the  surplus  proceeds  of  the  sale, 
^th  a  foil  knowledge  of  his  rights,  his  act  must  thereafter  be  treated  as  an 
inevocable  confirmation  of  the  sale:"  Freeman  on  Void  Judicial  Sales,  sec. 
48;  Sirobh  v.  f^mUh,  8  Watts,  280;  Headen  v.  Ovhre,  2  La.  An.  142;  Sittig  v. 
MoTfjon,  5  Id.  674;  McLeod  v.  Johnson,  28  Miss.  374;  Southard  v.  Perry,  21 
lows,  488;  State  v.  Stanley,  14  Ind.  409;  Crowell  v.  MeConkey,  5  Pa.  St.  168. 
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The  general  rale  as  sttstained  by  many  of  the  caaee  ia,  that  no  one  trill  be 
permitted  to  receive  and  retain  both  the  property  sold  and  the  prooeeds  of 
the  sale:  Commonwealih  v.  SckumaiCa  AdminiitnUor,  6  Harris,  346;  McPher- 
Bon  V.  Cunlif,  II  Serg.  &.  B.  426;   Martin  v.  Ivet,  17  Id.  364;    SSkarti  v. 
Anderaan,  7  Id.  43;   10  Am.  Dec  421;  SmUh  v.  Warden,  19  Pa.  St.  429. 
Perhaps  it  is  not  essential  that  the  defendant  in  execution  should  hare  di- 
rectly received  any  part  of  the  proceeds  of  the  sala     If  he  knowa  of  tise  sak, 
makes  no  objections  thereto,  and  permits  the  proceeds  to  be  applied  to  the 
payment  of  his  debts,  he  will,  at  least  in  Pennsylvania,  be  precluded  £n>ci 
denying  its  validity:  Spragg  v.  Shriver,  25  Pa.  St.  282;  MitcheU  ir.  FrcedUy, 
10  Id.  208.     If  lands  be  sold  at  a  partition  or  other  chancery  sale,  no  co- 
tenant  who  has  claimed  and  received  his  share  of  the  proceeds  can  deny  the 
validity  of  the  partition.     He  cannot  be  allowed  to  retain  the  money,  and 
regain  the  land:    TooUy  v.  Gridley,  3  S.  Jt  M.  493;  MerriU  v.  Bome^  5  Ohio 
St.  307.     The  same  principle  applies  to  sales  made  by  goardiana,  administra- 
tors and  executors.     A  ward  or  heir  may  elect  to  affirm  a  void  sale,  and 
thas  entitle  himself  to  the  proceeds:   Jennrnge  v.  Ket,  5  Ind.  257.     ^Iien  a 
valid  election  is  once  made,  it  cannot  be  revoked.    The  ratificatioa  by  a 
ward  or  heir  of  a  sale  made  by  an  administrator  or  guardian,  may  be  niad» 
also  by  receiving  the  proceeds  of  the  sale:  Jennings  v.  Kee,  5  Ind.  257;   Lf^ 
V.  Gardner,  26  Miss.  621;  PursUy  v.  Hay»,  17  Iowa,  310;  Drfbrdx,  Mercer, 
24  Id.  118;  WWion  v.  Bigger,  7  W.  A  S.  Ill;   Handy  v.  Noonan,  51  Wa^ 
166.     Of  course,  this  ratification  cannot  be  accomplished  through  the  actioo 
of  a  minor,  or  of  any  person  not  competent  to  act  for  himself. 

It  seems,  however,  to  have  been  decided  in  one  case  that  a  married  woman 
may  affirm  a  void  sale  by  receiving  its  proceeds:  Kempt  v.  JHntard,  32  Miss. 
324.  If  the  property  of  a  minor  be  sold,  ho  can  not  ratify  the  sale  until  he 
becomes  of  lawful  age.  Nor  can  any  one,  during  his  minority,  ratify  it  for 
him.  No  act  done  or  sanctioned  by  his  guardian  can  bind  the  minor  as  a 
ratification;  nor  will  he  be  held  to  affirm  the  sale  merely  because,  during  ius 
minority,  the  proceeds  were  applied  for  his  benefit;  nor  on  the  ground  that 
such  proceeds  were  accounted  for  by  the  administrator  in  his  settlements,  no 
part  being  paid  over  to  the  heir:  Requa  v.  Holmes,  26  N.  Y.  338;  WWtauon 
V.  FUby,  24  Wis.  451;  Longtoorth  v.  Oqforth,  Wright,  192;  Town^endy.  TaJlr 
lant,  33  CaL  45.  In  Missouri  and  Wisconsin,  the  receipt  of  the  proceeds  cl 
a  guardian's  sale  by  a  minor,  after  coming  of  age,  or  by  a  lunatic  after  recov- 
ering his  sanity,  does  not  operate  as  an  affirmance  of  the  sale:  VaSe  v.  /tos- 
ing,  19  Mo.  454;  Aiohr  v.  TuUp,  40  Wis.  66. 
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Lia  Masiiv,  76.] 

pRBSCBiFTioir — Absence  of  Defendant. — Prescription  does  not  run  against 
an  action  by  a  vendee  to  rescind  a  contract  for  the  sale  of  slaves  doling 
the  vendor's  absence  from  the  state,  he  being  a  transient  penon. 

Appeal  from  the  court  of  the  first  district.   The  opinion etAtes 
the  case. 

Hennen,  for  the  plaintiff. 
Orymes,  for  the  defendant. 
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By   Court,  Mathews,  J.     This  is  a  redhibitory  action  brought 
to  rescind  a  contract  of  sale  of  certain  slaves  described  in  the 
plaintiff's  petition.     Fraud  is  also  alleged  against  the  seller. 
The  defendant  pleaded  prescription  to  the  suit  and  the  general 
issue.      Judgment  was  given  for  him  in  the  court  below,  on  liis 
first  plea,  and  the  plaintiff  appealed.     In  support  of  this  judg- 
ment the  appellee  relies  on  the  limitation  provided  against  this 
species  of  action  by  the  Civil  Code,  358,  art.  75,  wherein  it  is 
declared,  in  positive  terms,  that  whether  the  object  of  the  suit 
be  to  cancel  the  contract,  or  to  have  the  price  reduced,  it  ought 
to  be  instituted  within  six  months  from  the  date  of  the  sale  at 
tbe  farthest,  or  from  the  time  that  the  defects  or  vices  have  been 
discovered;  provided  that  in  this  latter  case  not  more  than  one 
year  bas  elapsed  from  the  time  of  sale,  and  after  that  term  the 
buyer  shall  not  be  admitted  to  said  action. 

It  is  shown  by  the  evidence  in  the  cause,  that  this  suit  was 
not  commenced  within  the  year  from  the  date  of  the  sale;  but 
to    obviate  the  bar  to  his  action,   as  established  by  law,  the 
plaintiff  proves  the  absence  of  the  defendant  from  the  jurisdio- 
tional  limits  of  the  state  for  about  eight  months  of  the  full  year, 
which  commenced  with  the  sale,  and  extend  a  little  more  than 
one  month  previous  to  the  institution  of  this  suit.     He  relies 
principally  on  the  T^ft^inr^  *^  contra  non  vcUentem  agere,  non  currit 
pre9criptio;"  as  adopted  and  recognized  by  the  Spanish  law,  and 
being  an  axiom,  or  first  principle  of  natural  law  and  justice, 
and,  therefore,  applicable  to   every  system  of  jurisprudence 
wherein  the  contrary  is  not  expressly  established  by  legislative 
power.     In  this  view  of  the  subject  we  agree  with  the  counsel 
of  the  plaintiff,  and  notwithstanding  the  express  terms  of  limita- 
tion in  our  code,  it  is  thought  that  they  ought  not  to  be  inter- 
preted as  to  conflict  with  this  universal  maxim  of  justice.     The 
time  prescribed  by  law  for  commencing  a  redhibitory  action,  is 
six  months  from  the  date  of  the  sale,  or  six  months  from  the 
discoveiy  of  the  defects  and  recovery  of  the  things  sold.     In 
the  present  case,  it  is  shown  that  the  defendant  was  within  the 
jurisdiction  of  ;he  statute  only  four  months  during  the  whole 
year  of  limitation,  and  consequently  that  two  months  remained 
for  the  plaintiff  to  bring  himself  within  either  hypothesis  of  the 
law.     We  are,  therefore,  of  opinion  that  the  district  court  erred 
in  sustaining  the  plea  of  prescription.     The  defendant  was  held 
to  bail  on  an  affidavit  made  in  pursuance  of  the  act  of  the  legis- 
lative council,  in  1805.     An   express  amount  of  damages  is 
sworn  to,  and  the  affidavit  appears  to  us  to  be  in  conformity 
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-mill  the  law  aboye  cited;  and,  conseqaentlj,  we  are  of  opinion 
that  the  judge  a  quo  erred,  also,  in  diacharging  the  bail. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  thai  the 
judgment  of  the  district  court  be  avoided,  reversed  and  aniuilled, 
and  that  the  bail  bond  be  restored  to  its  full  force,  etc.  And 
it  is  further  ordered,  adjudged  and  decreed,  that  this  cause  be 
remanded  to  said  district  court,  to  be  there  tried  on  its  merits; 
as  iu  the  opinion  of  this  court  sufficient  matter  does  not  appear 
on  the  record  on  which  to  decide  the  cause  finally;  amon^  other 
deficiencies,  there  is  no  evidence  to  show  the  comparative  T&lae 
of  the  slaves  complained  of  in  his  suit,  with  many  others  bought 
at  the  same  time  and  in  the  same  lot 

Mabtdi,  J.,  did  not  sit. 


Abskncs  no  Ezceptiok  to  Statutb  unless  Ezfbkssed. — It  is  tcdenaUjr 
■clear  from  the  cases  in  courts  which  do  not  ifoUow  the  civil  law,  that  the  ab- 
sence of  a  party,  plaintiff  or  defendant,  from  the  state,  will  not  prevent  the 
running  of  the  statute  of  limitations,  unless  such  absenoe  is  specsified  as  an 
•exception  in  the  statute.   However  reasonable  such  an  exception  may  aeam,  it 
is  the  business  of  the  legislature,  and  not  of  the  courts,  to  make  it.      '*It  if 
not  for  the  court  to  extend  the  law  to  all  cases  coming  within  the  reaeon  of 
it,  so  long  as  they  are  not  within  the  letter:**  Saeia  v.  DeOrapp,  1  Cow.  356; 
Angell  on  Lim.,  sees.  194,  476.     The  statute  of  21  James  L,  provided  that  if 
any  person,  entitled  to  bring  any  of  the  actions  therein  specified,  ahoiild  be 
"beyond  seas'*  when  the  cause  of  action  accrued,  the  prescribed  period 
should  not  begin  to  run  against  him  until  he  returned  within  the  kingdom, 
but  nothing  was  said  In  the  act  as  to  cases  where  the  defendant  was  "  beyond 
seas. "    It  wss,  however,  strenuously  insisted  in  a  number  of  oases  that  the 
reason  of  the  law  extended  to  absent  defendants,  and  that  the  oonits  should 
so  construe  it;  but  this  was  steadily  refused,  although  the  reasonableness  of 
such  an  exception  was  fully  conceded.     Thas  in  Hall  ▼.  Wybourn,  2  Salk. 
420;  S.  C,  Carth.  136,  an  attempt  was  made  to  avoid  the  plea  of  the  statute* 
because  the  defendant  was  "beyond  seas  *'  when  the  cause  of  action  arose, 
but  the  court  held  that  this  did  not  prevent  the  running  of  the  statute, 
Bridgman,  C.  J.,  observing  that  the  statute  was  general  and  must  work  upon 
all  cases  which  were  not  exempted  by  the  exception.     A  similar  ruling  was 
made  in  ClieevtUy  v.  Bond,  1  Show.  341;  S.  G.,.  Carth.  226;  Dupleix  v.  De 
Jioven,  2  Vem.  540;  Aubrey  v.  Fortewme,  10  Mod.  206;  Btekford  v.  Wadt^ 
17  V^  jun.  87;  see  Angell  on  Lim.,  sec.  205;  and  Darby  ft  BossiiqiieC  on 
Lim.,  35.     In  Dupleix  v.  De  RoveTi,  2  Vern.  540,  Lord  Chancellor  Cowper 
said:  '*The  statute  provides  where  the  party  plaintiff,  he  who  carries  the 
action  about  him,  goes  beyond  sea,  his  right  shall  be  saved;  but  when  the 
debtor  party,  or  defendant,  goes  beyond  sea,  there  is  no  saving  in  that  cssa 
It  is  plausible  and  reasonable  that  the  statute  of  limitations  should  not  tske 
place,  nor  the  six  years  be  running,  until  the  parties  come  within  the  oogni- 
cance  of  the  laws  of  England,  but  that  must  be  left  to  the  legislature."    To 
remedy  this  defect  in  the  law  it  was  enacted  in  th^  statute  of  Anne  thit 
there  should  be  a  further  exception  where  the  defendant  was  "beyond 
Angell  on  Lim.,  sec.  205. 
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In  PeoneylTania,  the  statnte  of  James  having  been  sahttantiaUy  adopted 
^thoat  the  exception  provided  in  the  statute  of  Anne,  it    was  held  in 
yatkauM  ▼.  Bingham^  1  Miles,  164,  in  acoordanoe  with  the  doctrine  of  the 
-decisioiis  Above  cited,  that  the  case  of  an  absent  defendant  was  not  provided 
for:     See,  also,  Reid  v.  Oeoghekan,  1  Miles,  204.     So,  in  RuggUn  v.  Keeler,  3 
Am.  Bee  4S2,  Chief  Justice  Kent  stated  the  doctrine  to  be,  that  "the 
vonU"*  of  the  statute  "would  undoubtedly,  unless  controlled  by  the  excep- 
tion," contained  in  it,  "apply  even  to  the  case  of  foreigners,  and  to  causes 
of  action  arising  abroad."    The  general  doctrine  on  this  subject  is  very  fully 
Hliacnaaed  by  Sir  Wm.  Grant,  in  Beckford  v.  Wade,  17  Ves.  Jun«  87,  where 
it  was  held  that  as  the  statute  of  limitations  of  Jamaica  made  no  exception 
in  cases  of  absent  parties,  none  could  be  allowed  by  the  court.     The  learned 
master  of  the  rolls  said:   "Here  is  a  statute  which  contains  no  exception 
whatever  in  favor  of  absentees;  we  are,  therefore,  of  opinion  that  it  is  impos- 
sible by  construction  to  introduce  that  exception  into  the  law.**    The  follow- 
ing cases  are  additional  authorities  in  favor  of  the  position  that  the  absence 
of  neither  of  the  parties  will  stop  the  running  of  the  statute,  unless  made  an 
•express  exception  by  the  legislature:   Beaubien  v.  Beaubien,  23  How.  100; 
iitewnmrn  v.  Wesi/aU,  18  HL  209. 
Indeed,  it  is  a  general  rule  of  decision  on  this  subject  that  the  court  will 
'not  oanstrue  exceptions  into  the  statute.    Thus  in  Sacia  v.  De  Orapp,  1 
Cow.  356,  where  a  contract  was  made  before  the  passage  of  an  act  under 
which  the  defendant  was  dischaiged  as  an  insolvent  debtor,  and  the  money 
did  not  fall  due  until  afterwards,  although  the  effect  of  the  discharge  was  the 
same  as  that  of  the  defendant's  absence  would  have  been,  still  it  was  held 
that,  as  the  statute  made  no  exception,  the  court  could  make  none.     So  in 
Budbingftamsliire  v.  Drury,  cited  in  Beckford  v.  Wada,  17  Ves.  jun.  87,  Sir 
Rirdly  Wilmot  said  that  the  infancy  of  parties  would  not  prevent  the  run- 
iting  of  the  statute,  if  there  were  no  saving  clause  in  their  favor.     And  it  is 
well  settled  in  Georgia,  in  accordance  with  the  general  principle,  that  as  the 
statute  provides  only  for  the  case  of  absent  defendants,  "who  shall  remove 
out  of  the  jurisdictional  limits  "  of  the  state,  it  does  not  extend  to  those  who 
have  never  been  within  the  state:   BtsJiop  v.  Sandford,  15  Oa.  1;   Pare  v. 
ATo/iOfff,  32  Id.  253;  Moore  v.  Carroll,  54  Id.  126;  Edwards  v.  Rou,  58  Id. 
147.    It  is  equally  well  settled  in  New  Jersey  that  where  both  parties  reside 
without  the  state,  and  neither  of  them  comes  within  it  until  the  statutory 
period  has  run,  the  plaintiff  cannot  take  advantage  of  the  exception  against 
absent  defendants:  Beardsletfv.  SouUimayd,  15  N.  J.  (3  Green),  171;  Tah^rer 
V.  BrtntnaU,  3  Harr.  262;  HaU  v.  Lawrence,  1  Zab.  714;   Wood  v.  Leslie,  35 
K.  J.  (6  Vr.),  472.     But  where  the  plaintiff  comes  within  the  state  before 
the  limitation  has  run,  the  rule  does  not  seem  to  apply:  Nolin  v.  BlackweU, 
^IN.J.  (2Vr.),  170. 

A  contraiy  doctrine  to  that  laid  down  in  these  New  Jersey  decisions  is  held 
in  several  states:  Bulger  v.  Roclie,  11  Pick.  36;  Crocker  v.  Arei/,  3  R.  I.  178; 
Hatch  V.  Spofford,  24  Conn.  432;  Paine  v.  Drew,  44  N.  H.  306;  the  two  latter 
xascfl  expressly  disapproving  Beardsley  v.  Southmayd,  15  N.  J.  (3  Green)  171.  It 
is  to  be  noted,  however,  that  these  cases  do  not  contravene  the  general  princi- 
)>le  that  no  exception  is  to  be  allowed  which  is  not  expressed.  They  proceed 
J^ther  on  the  ground  that  cases  where  both  parties  are  non-residents  are  within 
the  letter  of  the  statute.  In  accordance  also  with  the  general  doctrine  it  is 
held  in  Tennessee  that,  as  the  present  code  of  that  state  makes  no  exception 
an  favor  of  a  party  who  is  under  the  disability  of  imprisonment  when  the 

<ause  of  action  accrues,  such  disability  will  not  prevent  the  running  of  the 
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period  of  limitation:  Bledsoe  v.  Stoheg,  57  Tezm.  (1  Baxter)  312.  In  the 
Just  cited,  the  oonrt  say:  **Ab  is  said  by  coanscl.  thai  when  the  l^gialotore  in. 
a  statute  of  limitations  has  created  no  exceptions,  i.;.  cuiii-t  can  make  none, 
is  too  plain  a  point  to  require  the  citation  of  aathohty. "  xlie  same  principle 
is  laid  down  very  forcibly  by  Chancellor  Kent  in  Demarett  v.  WpnJbaop,  S 
Am.  Dec.  467,  where  he  says:  '*The  doctrine  of  any  inherent  equity  creating 
an  exception  as  to  any  disability,  where  the  statute  of  limitations  createa 
none,  has  been  lon^^  and,  I  believe,  uniformly,  exploded.  General  worda  in. 
the  statute  must  receive  a  general  construction;  and  if  there  be  no  expreaa 
exception,  the  court  can  create  none." 

So,  in  the  supreme  court  of  the  United  States  the  general  doctrine  that  the- 
court  cannot  allow  exceptions  not  expressed  in  the  statute  has  received  em- 
phatic approval.    In  Basik  qf  Alabama  v.  DaUon,  9  How.  522,  the  court  had. 
under  consideration  a  statute  of  Mississippi  limiting  actions  on  judgments  of 
other  states  to  two  years  without  making  any  exception  with  respect  to  ab- 
sence from  the  state,  and  an  action  was  brought  upon  such  a  judgment  recov- 
ered in  Alabama  more  than  two  years  before,  but  within  less  than  two  yesrs 
after  the  defendant  arrived  in  MiasissippL    Judge  Catron,  delivering  the 
opinion,  said :  ' '  The  legislature  having  made  no  exception,  the  courts  of  josttce 
can  make  none,  as  this  would  be  legislating.     In  the  language  of  this  court 
in  the  case  of  Alclver  v.  Itagan,  2  Wheat.  29,  'whenever  the  aitoation  of  . 
the  party  was  such  as,  in  the  opinion  of  the  legislature,  to   furnish  a 
motive  for  excepting  him  from  the  operation  of  the  law,  the  legislature  has 
made  the  exception,  and  it  wou)d  be  going  far  for  this  oouii  to  add  to  thoee 
exceptions.*    The  rule  is  established  beyond  controversy.    It  was  so  held  by 
the  supreme  court  of  New  York  in  Troup  v.  Smithy  20  Johns.  33,  and  a^^^ain. 
in  Callia  v.  Waddy,  2  Munf.  511,  by  the  court  of  appeals  of  Virginia;  and 
also  in  HanUUon  v.  Smitli,  3  Murph.  115,  by  the  supreme  court  of  North  Caro- 
lina; and  in  Cocke  v.  MeOinnUf  Mart.  &  Yeig.  361,  in  the  supreme  court  of 
Tennessee.     Nor  are  we  aware  that  at  this  time  the  reverse  is  held  in  any  state 
in  this  union.     It  is  the  doctrine  maintained  in  StoweU  v.  Zcuch^  found  in 
Plowden*s  Reports,  and  not  departed  from  by  the  English  courts,  even  in- 
cases of  civil  war,  when  the  courts  of  justice  were  closed,  and  no  suit  could 
be  brought.'* 

This  general  doccrine  is  subject  to  an  important  qualification.     Where  the 
courts  of  a  country  are  closed  by  the  existence  of  war  so  that  citizens  of  belliger- 
ent states,  or  even  citizens  of  the  same  state,  cannot  prosecute  actions  against 
each  other,  it  is  now  the  generally  received  doctrine  in  the  United  States 
that  the  operation  of  the  statute  of  limitations  is  suspended  for  the  time  be- 
ing, although  no  exception  on  that  account  is  made  in  the  statute:  Hanfffrr. 
AbboU,  6  WalL  532;   Tlie  ProUcior,  9  Id.  687;  Levy  v.  Stewart,  11  Id.  244?. 
United  States  v.  Wiley,  Id.  508;  Caperton  v.  Bowyer,  14  Id.  216;  Adger  v. 
Alston,  15  Id.  655;  Broton  v.  Biatts,  Id.  177;  (IniversUy  v.  Finch,  18  Id.  106^^ 
Boss  v.  Jones,  22  Id.  576;  Wall  v.  Robson,  10  Am.  Dec  623,  and  cases  cited  in 
note.     The  leading  case  in  the  American  courts  on  this  point  is  Banger  v. 
Abbott,  6  WalL  532,  in  which  the  grounds  of  the  doctrine  are  very  ably  pre- 
sented in  the  opinion  of  the  court  delivered  by  Mr.  Justice  Clifford.     It  is- 
conceived,  however,  that  this  principle  does  not  militate  against  the  general 
doctrine  that  exceptions  unexpressed  in  a  statute  of  limitations  are  not  to  be 
allowed;  for  this  is  rather  in  the  nature  of  a  suspension  of  the  limitation  than 
an  exception  to  it.     In  accordance  with  the  maxim,  inter  arma  leges  silemt,. 
the  existence  of  war  suspends  the  creditor's  legal  remedy  upon  his  contracts 
It  is  reasonable  and  proper,  therefore,  that  the  limitation  upon  the  remedy^ 
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Bhoald  also  bo  smipended.  But  this  is  very  different  from  a  case  where  the 
conrts  are  open,  and  all  legal  remedies  are  in  full  operation,  but  the  creditor 
is  unable  to  ma  ^e  effective  use  of  the  appropriate  remedy  from  some  cause 
pe^nal  to  himself  or  to  his  debtor.  It  is  true,  that  Judge  Clifford  remarks 
inIlanQerY.  Ahbott,  6  WalL  532,  that  *' exceptions,  not  mentioned  in  the 
statutes,  have  sometimes  been  a<lmitted,"  but  he  refers  only  to  the  case  id 
Montgomtry  v.  HertiandeZj  12  Wheat.  129,  and  his  remark  must  be  understood 
as  applying  only  to  that  class  of  cases.  On  examination  of  Montf/omery  v. 
Hernandez,  12  Wheat.  129,  it  will  be  found  that  the  limitation  was  there  held 
to  be  suspended  because  thu  creditor's  remedy  was  itself  suspended  by  the 
peudency  of  an  appe&L  He  had  no  immediate  right  of  action,  which  is  an 
indispensable  prerequisite  to  the  running  of  the  statute  in  any  case.  It  would 
■eem.  therefore,' that  in  order  to  stop  the  running  of  the  statute  on  any  ground 
not  therein  mentioned,  there  must  be  some  cause  extraneous  to  the  parties 
operating  upon  the  right  of  action,  or  the  remedy,  or  the  machinery  for  its 
enforcement;  and  that  no  mere  personal  disability,  such  as  infancy,  absence, 
or  the  like,  will  have  that  effect,  unless  so  expressed  in  the  statute. 

The  doctrine  of  tho  principal  case,  as  applied  to  redhibitory  actions,  was  in- 
corporated in  the  civil  code  of  Louisiana  in  1824:  Civil  Code,  sec  2512;  and 
is  still  a  part  of  the  statute  law  of  that  state.  Tho  application  here  made  of 
the  maxim,  ** contra  nan  valentem  agere,  non  eurrU  preseriplio,"  so  as  to 
allow  equitable  exceptions  not  provided  for  in  the  statute,  was  approved  also 
in  many  subsequent  cases:  OuiUiet  v.  Erwin,  7  La.  580;  LanOry  v.  VEgliae, 
3  La.  An.  221;  Smith  v.  Tayloi%  10  Hob.  133;  BoyU  v.  Mann,  4  La.  An.  170; 
Martin  v.  Jennings,  10  Id.  553;  Reynolds  v.  Batson,  11  Id.  729;  Murphy  v. 
Guiterez,  17  Id.  2G9;  S.  C,  20  Id.  407;  Rabtl  v.  Pourciau,  20  Id.  131.  The 
estimation  in  which  this  maxim  was  held  by  the  Louisiana  courts,  prior  to 
the  reorganization  of  the  state  government  after  the  war,  is  well  illustraterl 
in  Martin  v.  Jennings,  10  Id.  553,. where  the  court  say:  "This  seems  to  be  a 
proper  case  for  the  application  of  the  equitable  rule,  *  contra  non  vnUtntem 
agere,  non  currit  prescription*  The  objection  that  this  rule  is  not  to  be  found 
in  the  statute  books,  does  not  im])air  its  authority;  for  it  is  interwoven  with 
our  jurisprudence  from  the  earliest  times.  It  is  impossible  to  compress  every 
principle  of  law  into  a  code.  Le  legislateur  n'a  pas  entendu  rapetisser  la  mis- 
nan  da  juriscowmUe  d  un  honsjon  si  borne:  2  Troplong  de  la  Prescrijjtion, 
No.  701."  So,  also,  in  Ilabel  v.  Pou7-ciau,  20  La.  An.  131,  under  the  new 
state  government,  where  the  court  said:  *'This  court  has  always  considered 
the  axiom,  contra  non  valentem  agere,  non  currit  prescriptio,  an  axiom  or  first 
principle  of  natural  law,  and  notwithstanding  the  terms  of  limitation  in 
prescription,  contained  in  the  old,  as  well  as  in  the  new,  code,  have  inter- 
preted these  terms  in  such  a  way  as  to  harmonize  with  this  maxim  of  uni- 
versal justice."  This  was,  however,  the  last  of  the  series  of  cases  approving 
and  applying  this  maxim. 

It  was  finally  determined  in  Smith  v.  Stewart,  21  La.  An.  74,  upon  a  re- 
hearing, after  very  careful  consideration,  that  this  maxim  of  the  civil  law 
has  no  application  under  the  Louisiana  code,  and  that  no  exceptions  to  a 
prescription  can  be  allowed,  other  than  those  expressed  in  the  statute.  Mr. 
Chief  Justice  Ludeling,  who  delivered  the  opinion,  said:  "Article  34d7  de- 
clares, 'Prescription  runs  against  all  persons,  unless  they  are  included  in 
Bome  exception  established  by  law.'  The  exceptions  are  enumerated  in  the 
code.  The  existence  of  a  state  of  war  is  not  among  the  exceptions  c»tali- 
liahed  by  law,  neither  is  the  inability  to  sue,  except  in  a  few  instancca  ex* 
pressly  mentioned:  Civil  Code,  2512,  3488  et  seq.     It  is  manifest,  therefore. 
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that  the  rale,  '  contra  non  valentem  agere^  non  evarrU  preseriptio,*  is  not  recog- 
nized in  the  code,  except  In  the  cases  expressly  mentioned.     Bat,  notwith- 
standing the  plain  and  positive  provisions  of  the  code,  onr  pxedeoessors  luive, 
iy  some  instances,  recognized  the  maxim,  and  under  its  equitable  rule  hftTe 
.dlieved  parties  against  whom  prescription  was  pleaded.    As  might  have 
been  expected,  when  judges  depart  from  the  plain  provisions  of  written  law 
to  decide  according  to  the  equity  or  necessity  of  each  case,  conflicting  opin- 
ions have  been  the  result.    And  so  long  as  courts  continue  to  act  under  the 
notion  that  their  equity  powers  authorize  them  to  correct^  control,  modeimta 
or  supersede  the  law,  with  the  view  of  enforcing  rights  which  are  jast»  great 
uncertainty  and  confusion  will  ensue;  and  as  Mr.  Justice  Blackstone  says, 
courts  of  equity  '  will  rise  above  all  law,  either  conunon  or^statute,  and  be 
most  arbitrary  legislators  in  every  particular  case. '  **   The  learned  chi^  justioo 
then  reviews  the  decisions  of  other  courts  upon  the  doctrine  that  only  the 
exceptions  which  are  expressed  in  the  statute  can  be  allowed,  and  quotes  with 
approval  the  remarks  of  M.  Marcade,  on  a  provision  of  the  French  code, 
similar  to  article  3487  of  the  code  of  Louisiana,  and  concludes  as  foUows: 
"  The  legislature  of  this  state  might  have  established  an  exception  to  meet 
the  contingencies  of  this  case,  but  they  have  not,  and  though  the  plaintiff 
and  those  similarly  situated,  may  exclaim,  in  the  language  of  M.  Marcade: 
*J>ura  lez^*  mats  il  /audra  toujours  ajouter,  aeripta  iameru    If  our  code  has 
furnished  us  a  rule,  it  is  imperative,  even  though  it  be  shown  to  be  defective, 
and  grave  and  weighty  considerations  of  policy  are  appealed  to  in  favor  of  an- 
other.    The  matter  is  in  the  hands  of  the  legislature:  16  La.  394."    The 
following  decisions  also  hold  that  the  maxim  referred  to  has  no  application 
in  Louisiana,  and  that  only  exceptions  expressly  made  can  be  allowed:  «/icidb- 
§on  v.  Yoistf  21  La.  An.  108;  Bartley  v.  Boswarth,  Id.  126;  NeUon  v.  SooU^ 
Id.  203,  626;  Ja(iu^  v.  Ltvert,  22  Id.  111.    In  Smith  v.  Stewart,  21  La.  An. 
74,  indeed,  the  court  went  to  the  opposite  extreme,  and  held  that  the  dosing 
of  the  courts  by  war  will  not  stop  the  running  of  the  statute,  because  no  such 
exception  is  made,  but  this  is  clearly  against  the  established  doctrine  of  the 
cases,  and  the  decision  is  expressly  denied  in  Levy  v.  Stewart,  II  WalL  244^ 
where  Mr.  Justice  Clifford  refers  to  the  maxim,  **  contra  non  valentem,**  eta, 
with  approval,  as  applicable  to  this  cIsum  of 
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[12  Maxtdi,  177.] 

FiLLnra  Blank  Indorseicent. — An  indorsee  of  negotiable  paper  cannot 

fill  up  a  blank  indorsement  with  a  promise  to  pay  without  demand  or 

notice. 
Excuse  for  Waitt  of  Noncx. — ^It  wiU  not  excuse  want  of  notice  that  the 

indorse!  was  not  injured  thereby. 
An  Indobsxe  of  an  Ovebdub  Note  must  make  demand  and  give  notioe  of 

non-payment,  as  in  ordinaiy  cases. 

Apfeal  from  the  court  of  the  fifth  diatriot.    The  opinion 
states  the  case. 

BrerU,  for  the  plaintiff. 

Baker ^  for  the  defendant. 
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By  Court,  Pobtxb,  J.  The  plaintiff  avers  that  the  defendant 
executed  an  obligation  in  his  favor  for  four  hundred  dollars, 
and  transferred  to  him  by  indorsement  two  promissory  notes  of 
one  John  Woods  for  two  hundred  dollars  each.  The  petition 
neither  states  a  demand  on  Woods,  his  refusal  to  pay,  or  notice 
to  the  appellant;  but  on  the  allegations  Just  stated,  prays  judg« 
ment.  Hie  answer,  besides  a  general  denial,  contained  the 
following  pleas:  That  if  the  money  had  not  been  received 
from  Woods,  it  was  through  the  fault  of  the  plaintiff;  that  the 
notes  were  transferred  as  cash;  and  that  the  negro  slave  re- 
ceived in  consideration  of  them  was  afflicted  with  redhibitory 
defects.  There  was  judgment  for  the  plaintiff,  and  the  defend- 
ant appealed.  The  last  ground  of  defense  set  up  in  the  answer 
was  abandoned  in  argument;  and  it  has  been  admitted  that  the 
plaintiff  is  entitled  to  judgment  on  account  of  the  obligation 
executed  by  the  defendant. 

From  the  statement  of  facts,  it  appears  that  one  of  the  notes 
made  by  Woods  was  transferred  six  months  after  it  became  due, 
and  that  the  term  of  payment  of  the  other  had  not  expired. 
At  the  trial,  the  plaintiff  wrote  over  the  indorsement,  which  was 
in  blank,  as  follows:  "I  will  pay  to  Samuel  Hill  the  amount 
if  this  note,  if  not  paid  when  demanded  by  him  to  whom  I 
assign  this  note."  It  was  proved  by  the  testimony  of  Mills, 
that  tbe  plaintiff  left  in  his  possession  the  two  notes  drawn  by 
Woods,  whom  he  notified  of  the  transfer,  and  that  he  should 
shortly  call  on  him  for  the  amount.  That  some  time  after, 
about  the  twenty-second  or  twenty-third  of  December,  1820, 
he  demanded  payment,  which  was  refused;  and  that  in  the 
month  of  April,  1821,  he  notified  the  defendant  of  this  demand 
and  refusal.  The  notes  had  been  transferred  in  June,  1820. 
On  these  facts,  the  plaintiff  contends  the  judgment  of  the  court 
below  should  be  confirmed.  Because:  1,  The  indorsement  on 
the  back  of  the  note  shows  a  special  obligation  which  makes 
the  appellant  responsible;  2.  There  was  not  any  laches  either 
in  making  demand  of  payment  or  in  giving  notice;  8.'  If  there 
^aa,  he  has  shown  the  defendant  was  not  injured  by  it. 

1.  Conceding  that  the  obligation  inserted  over  the  name  of 
tbe  plaintiff  takes  the  case  out  of  the  general  rule,  and  increases 
the  responsibility  which  would  have  resulted  from  an  indorse- 
ment in  the  common  mode,  it  becomes  necessary  to  ascertain  if 
the  appellee  had  a  right  to  make  it.  To  show  that  he  was  au- 
thorized to  do  BO,  he  has  cited  a  decision  given  in  one  of  our 
Hater  states,  where  it  was  held  that  on  an  assignment  in  blank. 
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of  paper  not  negotiable,  it  was  lawful  for  the  assignee  to  write 
over  it  an  unconditional  obligation  in  his  favor  for  the  amount 
fipecified  in  the  instrument:  3  Mass.  274.     We  are  unable  to 
^'uther  from  the  report  the  principle  on  which  this  deciBion  was 
iiiude;  and,  at  all  events,  we  cannot  consent  to  apply  sodi  a 
rule  to  the  case  now  before  us.    Bills  of  exchange  and  promis- 
Bory  notes  are  governed  by  laws  peculiar  to  themselves,  which 
have  grown  out  of  the  usages  and  customs  of  commercial  qa- 
tions.     The  negotiability  of  these  instruments  is  highly  condu- 
cive to  the  ease  and  increase  of  trade;  and  as  the  principles  by 
which  they  are  now  regulated  eminently  promote  that  end,  it  is 
of  importance  they  should  be  strictly  pursued.     The  indorser 
of  an  accepted  bill  of  exchange,  or  promissoiy  note,   enters 
into  a  conditional  contract  that  if  the  acceptor,  or  maker,  does 
not  comply  with  his  obligation  at  the  time  promised  by  him,  he 
will,  on  being  duly  notified  according  to  law,  discharge  it: 
Chitty  on  Bills  (ed.  1809),  312.     This  indorsement  may  be  made 
in  blank,  and  it  is  the  most  usual  mode.     Admitting  that  the 
mere  writing  the  name  of  the  payee  on  the  back  does  not  trans* 
fer  his  interest  and  property  in  the  bill  (though  the  contrary 
has  been  decided  in  this  court:  4  Mart.  662;  9  Id.  469),  that  by 
the  law-merchant  something  more  is  necessary  to  make  it  com- 
plete, and  may  be  inserted  by  the  person  into  whose  hands  it 
shall  come;  that  right  to  complete  the  indorsement  cannot  be 
eonstrued  to  confer  a  power  different  from  what  the  parties 
eontemplated.     It  is  an  universal  principle  that  contracts  must 
be  presumed  to  be  entered  itito  with  relation  to  the  laws  that 
govern  them,  in  reference  to  their  subject-matters;  and  that 
they  should  be  so  construed,  by  courts  of  justice,  as  to  cany 
»nto  effect  the  views  and  intentions  of  the  parties:  Chitfy  on 
Bills  (ed.  1809),  77;  Civil  Code,  270,  arts.  56,  63.     Until  the 
contrary  is  shown,  we  are  bound,  therefore,  to  presume  that  the 
indorsement  in  this  cose  was  made  in  reference  to  the  lex  mer' 
catoria,  which  authorizes  the  holder  to  fill  up  the  indorsement 
by  making  it  payable  to  himself:  Chitty  on  Bills  (ed.  1809),  103. 
We  can  find  no  case,  except  that  cited  by  counsel,  which  de- 
clares the  indorsement  may  be  written  out  in  such  a  manner  as 
to  discharge  the  indorsee  from  the  necessity  of  due  diligence; 
and  it  would  destroy  all  confidence  in  commercial  transactions 
of  this  kind  if  such  a  doctrine  received  our  sanction. 

2  and  3.  The  plaintiffs  read  from  Chitty,  151,  to  show  that 
when  the  indorser  was  not  injured  by  want  of  notice,  the  lachee 
to  give  it  was  cured.    This  rule  is  stated  in  a  note  to  the  edition 
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of  1809,  bat  it  is  not  law.  It  is  true,  the  drawer  of  a  bill  of 
exchange,  who  has  no  effects  in  the  hands  of  the  drawee,  has 
not  a  right  to  require  notice  in  case  acceptance  is  refused. 
^his,  however,  is  an  exception  to  the  general  principle,  and  it 
Las  been  doubted  if  it  should  not  be  given  even  in  such  a  case 
-on  non-payment.  Be  that  as  it  may,  it  is  very  clear  that  the 
indorser  of  a  promissory  note  is  entitled  to  strict  notice;  it  was 
3o  held  by  the  supreme  court  of  the  United  States,  after  a  very 
full  examination  of  all  those  cases  which  at  one  time  seemed  to 
iiaire  a  tendency  to  introduce  the  doctrine,  that  if  the  party  was 
not  prejudiced  by  want  of  notice,  he  could  not  require  it:  4 
Cranch,  154;  2  Phil.  Ev.  37;  3  Johns.  Cas.  7  [Oruger  v.  Armr 
^rong,  3  Am.  Dec.  126].  In  the  case  before  us,  the  note  nego- 
tiated in  June,  which  fell  due  on  the  fifteenth  December  follow- 
ing, was  not  demanded  in  payment  until  the  twenty-second  or 
twenty-third  of  that  month,  and  the  indorser  was  not  notified 
before  the  month  of  April  then  ensuing.  This,  in  our  opinion, 
ia  not  sufficient;  the  condition  on  which  the  indorser  becomes 
liable  is  that  payment  should  be  demanded  in  a  reasonable 
time,  and  notice  given  of  the  refusal  without  delay:  11  Mart. 
452. 

As  it  respects  the  note  which  was  indorsed  after  it  became 
^ue,  we  have  come  to  the  same  conclusion.    The  transfer  neces- 
-aarily  implied,  that  the  plaintiff  undertook  to  demand  payment; 
and  if  that  payment  was  refused,  to  give  notice  to  the  defend- 
ant.     That  demand  and   notice  must  be  within  the  period 
already  fixed  by  law.    If  we  were  to  relax  the  rule  in  this  case, 
ive  must  do  it  in  others;   and  thus  introduce  uncertainty  and 
confusion  in  a  subject  where  it  is  highly  advantageous  to  the 
public  there  should  be  neither.     The  act  of  indorsing  a  bill  is 
similar  to  that  of  drawing:   Chitty  on  Bills,  117;   and  the  ob- 
ligation thus  created,  the  same.     It  is  said  in  a  late  work  of 
gresi  authority  on  the  subjects  of  which  it  treats,  "  that  a  note, 
when  it  has  been  indorsed  and  transferred,  is  exactly  similar  to 
a  bill  of  exchange;  it  is  an  order  by  the  indorser  on  the  maker 
to  pay  the  indorsee,  which  is  the  very  definition  of  a  bill;  the 
indorser  is  the  drawer;  the  maker  of  the  note,  the  acceptor, 
and  the  indorsee  the  person  to  whom  it  is  made  payable :"   2 
Pbil.  Ev.  10,  17.     The  supreme  courts  of  Connecticut,  New 
ITork  and  the  United  States,  have  all  recognized  this  analogy: 
2  Conn.  419;  9  Johns.  121  [Berry  v.  Bobinaon,  6  Am.  Deo.  267]; 
4  Cranch,  154.     If  the  bill  thus  indorsed  is  due,  it  is  equivalent 
to  drawing  at  sight.    The  length  of  time  that  the  funds  are  in 
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the  drawer's  hands  (whether  established  bj  a  note,  of  which 
the  term  of  payment  is  expired,  or  bj  other  eTidence),  cannot 
affect  the  obligation  which  the  indorsee  contracts  to  giro  notice 
in  case  he  is  not  paid.  Where  a  note  was  passed  five  yeans 
after  it  became  due,  it  was  held  that  notice  must  be  given  as  in 
an  ordinary  case;  that  the  law  merchant  made  no  distinction; 
that  it  was  equivalent  to  drawing  a  new  bill:  9  Johns.  121 
[Berry  t.  Bobinsan,  6  Am.  Deo.  267];  and  so  it  has  been  de- 
cided in  a  similar  case;  2  Conn.  419. 

We  think  there  was  such  laches  in  the  plaintiff  holdin^^  this 
bill,  from  June  to  the  month  of  April  following,  as  have  dis- 
charged the  defendant  from  the  responsibiLty  created  by  his 
indorsement.  If  we  were  to  consider  the  transaction  as  one  not 
commercial,  the  plaintiff's  claim  would  be  still  less  supported; 
it  would  then  be  governed  by  that  article  in  the  code  which 
provides  that  he  who  sells  and  transfers  a  debt  warrants  its  ex- 
istence, but  does  not  guarantee  the  solvency  of  the  debtor:  Civil 
Code,  368,  art.  126. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided  and  reversed; 
and  it  is  further  ordered,  adjudged  and  decreed,  that  the 
plaintiff  do  recover  of  the  defendant  the  sum  of  four  hundred 
dollars  with  interest  at  ten  per  cent*  from  the  twenty-sixth  of 
June,  1820,  until  paid,  with  costs  in  the  district  court,  and  that 
the  appellee  pay  the  costs  in  this. 


Balio  v.  Wilson. 

[la  Misxnr.  868.] 

MoDzmNO  Dbcbsx  at  Sxtbsxquent  Tsril — ^A  decree  cannot  be  modified  at 
a  sabseqaent  term,  unlesB  a  new  trial  was  regularly  granted. 

AfPEAL  from  the  court  of  the  sixth  district.     The  opinion 
states  the  case. 

Wilson,  for  the  plaintiff. 

Thomas,  for  the  defendant. 

By  Court,  Mathews,  J.  This  action  is  founded  on  a  judgment 
or  decree  heretofore  rendered  in  the  court  below,  by  which  a 
mortgage  and  confession  of  judgment  existing  against  J.  H. 
Gordon,  the  former  husband  of  the  defendant,  was  declared 
executory  against  her  as  tutrix  of  her  minor  children;  in  which 
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decree  it  is  ordered  that  all  the  estate  of  the  deceased  should  be 
sold,  by  the  tutrix  according  to  law,  reserving  to  the  plaintiffs 
tlie  benefit  of  their  privilege  and  mortgage  on  the  proceeds  of 
the  Bale  of  said  mortgaged  property,  or  so  mach  thereof  as  may 
be  Buificient  to  satisfy  the  same.     The  plaintiff  alleges  that  the 
former  decree  has  not  been  complied  with  by  the  defendant,  and 
prays  immediate  seizure  and  sale  of  the  mortgaged  premises. 
The  answer  of  the  defendant  contains  a  general  denial  and  a 
special  plea  in  bar  of  the  first  judgment  as  above  cited,  and  a 
compliance  with  all  its  commands  so  far  as  she  was  able  legally 
to  comply  therewith.     The  judgment  and  decree  in  the  present 
case  differs  but  little  from  that  formerly  rendered  by  the  same 
court.    The  mortgaged  premises  are  now  directed  to  be  sold  by 
the  judge  of  probates  for  ready  money,  or  so  much  thereof  as  will 
satisfy  the  plaintiffs'  claim,  as  founded  on  the  former  order,  etc. 
From  this  judgment  the  defendant  appealed;  and  the  plaintiff 
in  answering  on  the  appeal  alleges  error  in  those  against  them 
in  not  decreeing  an  immediate  seizure  and  sale  of  the  mortgaged 
premises.     The  first  judgment  is  not  appealed  from,  stands  un- 
reversed by  competent  authority,  and  is  conseqnenilj  res  judicaia 
between  the  parties  to  the  present  suit,  being  the  same  who 
figured  in  the  former  action,  and  being  a  decision  on  the  same 
subject-matter.     If  it  has  injured  the  parties  by  its  legally  ad- 
judicating on  their  rights,  the  remedy  was  by  appeal,  in  which 
the  merits  might  have  been  fairly  tested.     But  it  is  the  opinion 
of  this  court  that  the  district  court  has  mistaken  its  powers  in 
attempting  in  the  last  decree  to  change  and  modify  its  former 
judgment  after  the  expiration  of  the  term  in  which  it  was  ren- 
dered, unless  on  a  new  trial  granted. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  avoided,  reversed  and  annulled; 
and  that  judgment  be  rendered  for  the  defendant  and  appellant 
with  costs  in  both  courts. 


See  upon  the  sabject  of  the  amendment  of  jadgments  and  deoreea  after 
tenn  the  note  to  Bramlet  v.  PickeU,  12  Am.  Deo.  351. 


Le  Blano  v.  Sanglaie. 

[13  MAxmr,  409.] 

I>DBCT  OB  Faxlwk  OF  Covsn>ERATioN  of  a  note  may  be  given  in  evidence 
against  the  payee  or  an  indorsee  with  notice. 

Afpeal  from  the  court  of  the  sixth  district.     The  opinion 
states  the  case. 
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ThomaSy  for  the  plaintiff. 
BuUard,  for  the  defendants. 

By  Court,  Mabtiv,  J.  The  defendants  saed  on  their  promise 
«or7  note,  payable  to  B.  Pradhomme  or  bearer;  pleaded  it  bad 
been  given  for  a  consideration  which  had  failed,  viz.,  in  pay- 
ment of  the  price  of  a  mulatto,  vrho  was  addicted  to  redhibitorj 
Tices;  that  as  soon  as  they  discovered  this,  ttiey  gave  public 
notice  of  their  intention  not  to  pay  it,  etc.  They  required  that 
the  plaintiff  should  answer  on  oath,  whether  he  did  not  know 
that  defendants  had  given  notice  that  the  note  would  not  be 
paid.  The  judge  having  directed  that  this  interrogatory  shoald 
be  answered,  the  plaintiff  did  not  answer  it.  There  was  a  verdict 
^nd  judgment  for  the  defendants;  and  the  plaintiff  appealed. 

The  testimony  fully  establishes  that  the  slave  was,  long  before 
the  sale,  in  the  habit  of  running  away,  and  soon  after  it,  made 
his  escape.  The  plaintiff's  counsel  contends,  that  as  the  note 
was  transferred  to  him  in  payment  of  a  debt,  before  its  maturity 
the  defendants  cannot  avail  themselves  of  the  failure  of  the  con- 
■sideration  against  them.  The  plaintiff  having  failed  to  answer 
the  interrogatory,  it  must  be  taken  for  confessed:  Civil  Code, 
SIG,  art.  2G1.  The  jury  were,  therefore,  correct  in  drawing  the 
consequence  that  the  failure  of  the  consideration  destroyed  his 
right;  it  was  their  province  to  determine  the  fact,  that  the 
plaintiff  was  sufficiently  put  on  his  guard  by  the  notice  which 
his  silence  admitted.  There  is  no  difference  between  a  want  and 
A  failure  of  consideration.  Each  may  be  set  up  as  a  defense,  not 
only  against  the  original  payee,  but  also  against  an  indorsee  who 
took  the  note  with  a  knowledge  of  an  equitable  circumstance, 
entitling  the  maker  to  avail  himself  of  the  defense:  3  Johns.  124 
And  465;  7  Id.  26;  8  Id.  20;  10  Id.  198  and  231;  11  Id.  50;  5 
Mass.  299;  [Thacher  v.  Dinsmore,  4  Am.  Dec.  61);  6  Id.  457; 
Ohitty  on  Bills,  84a. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed  with  costs. 


Failure  of  Consideratiok  as  a  Defense. — ^The  total  failure  of 
•eration  is  as  good  a  defense  to  a  suit  upon  a  bill  or  note  as  the  original  want 
of  it:  Daniel  on  Neg.  Inst.  sec.  203;  Story  on  Prom.  Notes,  sec  187;  Janes 
V.  B  ifum,  50  111.  277.  But  this  defense  is  available  only  to  immediate  parties 
and  their  privies.  A  partial  failure  of  the  consideration  of  a  note  is  a  defoiss 
pro  iatUo,  Where  the  grantee  in  a  deed  covenanting  against  incumbranoei 
discharged  an  existing  incumbrance  for  taxes  on  the  land,  he  was  allowed,  in 
a  suit  on  the  note  given  for  the  purchase-money  to  prove  that  fact  in  snppoci 
«f  his  plea  of  partial  failure  of  consideration:  Cheney  v.  CUy  Nat.  Bamk^  77 


r 
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IIL  5GSL    The  same  principle  was  xeoognized  and  applied  in  Ewmg  t.  Chate^ 
^  DeL  Cb.  278,  where  an  injunction  was  granted  to  restrain  the  collection 
^f  a  promissory  note  on  the  groond  that  the  consideration  had  in  part  failed. 
In  that  esse  the  facts  were:  Chase  had  agreed  to  sell  to  Ewing  a  stage  line 
.and   the  right,  under  a  sub-contract,  with  the  government  contractor  to 
carry  the  mails  for  a  specified  term.  Ewing  gave  his  note  for  the  privilege,  and 
carried  the  mails  a  short  time,  when  they  were  taken  from  him  by  the  govern- 
ment contractor.    Chase  soon  after  commenced  running  the  stage  line  again, 
and  canied  the  mails  for  the  residue  of  the  term.     Harrington,  Chancellor, 
•conadered  that  Chase  *'  being  found  within  the  specified  term  "  in  the  ezer- 
ciae  himself  of  the  right  he  had  sold,  and  which  had  not  been  forfeited  by 
govenunent,  had  no  equitable  claim  on  the  balance  of  the  consideration  which 
was  to  have  been  paid  for  the  right."    The  doctrine  of  the  admissibility  of 
-evidence  to  show  a  partial  failure  of  the  consideration  as  a  defense  in  actions 
on  promissory  notes  is  established  in  Massachusetts  in  Harrington  v.  StrcUton, 
22  Pick.  510;  and  recognized  and  followed  in  Stacy  v.  Kemp,  97  Masa  168; 
David  V.  Jsean,  114  Id.  358.     The  same  defense  is  considered  good  in  Wychojf 
V.  Jiunyon,  33  N.  J.  L.  (4  Vroom)  107;  Steigleman  v.  J^riet,  7  Am.  Dec  626, 
and  note;  Payw  v.  CtOler,  13  Wend.  605;  /lokworth  v.  Koch,  26  Ohio  Rt 
33;  JlerbertY.  Ford,  29  Me.  546;  JUatherry  v.  Moyct,  23  Miss.  320. 

The  rule  that  the  partial  failure  of  a  consideration  is  a  good  defense,  i^ro  tafUo, 
is  limited  by  some  of  the  cases  to  instances  where  the  damage  resulting  from 
iho  partial  failure  is  a  definite,  liquidated  sum.  Such  is  the  limitation  adopted 
in  R'idiardwn  v.  Sanborn,  33  Vt  75;  Reeae  v.  Gordon,  19  CaL  147;  PfiUifer  v. 
Hotchkisg,  12  Conn.  234;  and  Ihew  v.  Towle,  27  N.  H.  412;  although  the 
rule  in  New  Hampshire  is  now  modified  by  statute,  and  a  partial  failure  of 
consideratien  made  a  good  defense  in  actions  on  promissory  notes  and  bills  of 
exchange,  wherever  a  total  failure  would  be  a  defense:  NiehoU  v.  Hunton,  45 
N.  H.  47a 


Innis  V.  McCbummin. 

[12  MastXN.  435.] 

Excess  nr  QuAimTr  of  Land  Passes  when. — ^Where  a  specified  tract  of 
land  is  sold,  the  entire  tract  passes,  although  it  ezoeeds  the  quantity 
mentioned  in  the  deed. 

Appeal  from  the  oourt  of  the  sixth  district.  The  opinion 
states  the  case. 

Thomas^  for  the  plaintiff. 

Wil9on,  for  the  defendant. 

By  Court,  Pobtbb,  J.  Both  parties  in  this  case  claim  the 
premises,  under  a  title  originally  issued  to  one  Adam  Huffinan, 
for  a  tract  of  land  of  twenty  arpents  front  with  the  ordinary 
4epth.  At  his  death,  a  partition  of  the  property,  held  in  com- 
munity with  the  widow,  took  place.  By  this  division  ten 
arpents  of  land  in  front,  with  forty  deep,  being;  part  of  the  above 
•tiact,  were  set  aside  to  the  widow,  and  the  remainder  which 
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• 
fell  to  the  portion  of  the  heirs,  and  which  is  described  in  the  act 

of  adjudication  as  **  the  lower  half  of  u  tract  whereon  Mrs.  Huff- 
man now  resides,  containing  ten  arpents  front  with  the  oxdinazj 
depth  of  forty/'  was  sold  at  public  auction  to  Geo.  B.  Curtis,  un- 
der whom  the  present  defendant  claims.  It  being  subsequently 
discovered  that  the  tract  originally  granted  to  Huffman  contained 
more  than  twenty  arpents  in  front,  another  sale  was  made  by 
the  court  of  probate  at  the  request  of  the  widow  and  beiis  and 
the  plaintiff  became  the  purchaser  of  two  arpents  front,  by  forty 
deep,  adjoining  the  lands  of  Kenneth  McCrummin. 

The  main,  indeed  the  only  question,  in  this  case,  arises  out 
of  the  conveyance  to  Curtis,  and  to  those  claiming  under  him. 
It  is  contended  by  the  defendant  that  the  expressions  used  in 
the  sale  '*  the  lower  half  of  the  tract  on  which  Mrs.  Huffman 
lives  containing  ten  arpents  front  with  the  ordinazy  depth  of 
forty,"  passed  the  half  of  that  tract  to  the  purchaser,  though  it 
may  have  contained  much  more.     While  on  the  other  side,  it  is 
urged  that  the  enumeration  of  the  number  of  arpents  shows 
what  the  parties  understood  it  to  contain;  that  the  particular 
quantity  given,  must  control  the  description  of  one  half;  and  it 
has  been   further  pressed  on  us,  that  admitting  the   original 
purchaser  did  buy  the  one  half  the  present  defendant  has  not 
acquired  his  right  to  that  quantity.     The  evidence  establishes, 
satisfactorily,  that  all  the  right  which  Curtis  had  in  the  property 
has  been   transferred  to  McCrummin.     It  is  only  necessary, 
therefore,  to  examine  the  question  presented  by  the  original 
conveyance.     It  was  held,  by  a  majority  of  the  court,  in  tbi 
case  of  Macarty  v.  Foucher,  12  Mart.  114,  that  if  heirs  decloM 
they  intend  to  sell  all  the  lands  of  a  plantation  belonging  to 
their  ancestor,  and  from  want  of  knowledge  of  the  real  quantity 
describe  that  plantation  to  contain  more  than  forty  arpents  in 
depth,  when  in  truth  it  had  sixty-six,  that  the  intention  to  dis- 
pose of  the  whole  was  controlled  by  an  enumeration  of  what 
that  whole  consists;  more  particularly  when  the  evidence  was 
satisfactory  that  the  purchaser  had  the  same  belief,  with  regard 
to  the  quantity  contained  in  it. 

It  is  impossible  to  distinguish  this  case  from  that,  and  we 
refer  to  the  reasoning  used,  and  the  authorities  there  relied  on, 
as  the  grounds  of  our  decision  in  this.  It  is  clear  that  the  heirs 
had  no  knowledge  of  the  tract  having  more  than  the  number  ot 
arpents  specified  in  the  original  title.  The  land  is  inventoried 
as  eight  hundred  arpents.  On  a  partition,  ten  by  forty,  is  set 
aside  as  the  widow's  half;  when  appraised,  it  is  stated  to  be  of 
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the  sapexficies  already  mentioned;  and  Oariis's  belief  that. he 
acquired  no  more,  is  clearly  evidenced  by  the  act  of  adjudica- 
tion; for  he  did  not  purchase  by  any  limits,  but  by  a  descrip- 
tion of  ten  arpents  front,  with  the  ordinary  depth.    The  coun- 
sel for  the  defendant  read  from   Pothier,  Traiie  de  Venie^  n. 
254  and  265,  to  show  that  where  land  is  sold  per  avenUmem 
if  there  is  a  surplus  over  the  quantity  giren  that  it  belongs  to 
the  -vendee.     This  is  true,  if  the  property  sold  is  by  certain 
bounds  and  limits,  or  is  a  distinct  and  separate  object,  as  a  field 
incloeed,  or  an  island  in  a  riyer;   because  it  is  presumed  that 
the  object  presented  to  view  was  that  on  which  the  parties 
fonned  their  estimate;   or  if  described  by  certain  boundaries, 
that  both  vendor  and  purchaser  had  their  attention  more  fixed 
on  tbem  than  an  enumeration  of  quantity.    But  a  description 
of  the  property  sold  by  the  words,  "half  of  a  tract  of  land/' 
without  any  boundaries,  is   clearly  not   within  the  principle 
which  forms  the  basis  of  the  doctrine  found  in  that  writer;  and 
if  immediately  following  such  vague  expressions  there  are  words 
giTing  a  certain  quantity,  that  quantity  should  control  them. 

The  case  put  in  the  Digest,  liv.  21,  tit.  2,  liv.  45,  to  which 
Pothier  refers,  is  where  the  seller,  in  delivering  a  field  said  to 
contain  one  hundred  acres,  shows  to  the  buyer  one,  the  bound- 
aries of  which  include  more.  In  such  a  case  the  buyer  acquires 
all  that  is  delivered  to  him.  As  to  the  line  which  the  surveyor 
states  he  found  at  the  depth  of  thirty*eight  arpente,  there  is  no 
evidence  how  or  when  it  was  run  there;  or  if  it  was  ever  con- 
sented to  by  the  plaintiff,  or  those  under  whom  he  claims.  It 
is-contradicted  by  the  survey  of  Trudeau,  and  by  every  instru- 
ment of  writing,  in  virtue  of  which  this  land  has  passed  from 
the  grantee  to  the  present  defendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  annulled,  avoided  and  re- 
versed, that  the  plaintiff  do  recover  of  the  defendant  the  land 
claimed  in  his  petition,  and  represented  in  the  plat  of  survey 
returned  in  the  case  between  E.  B.  C.  F.,  with  costs  in  both 
courts. 


Nugent  v.  Roland. 

[la  Mabtoi,  659.] 

Sum  OrtATED  is  Fickjbii. — ^A  promissory  note,  stating  tho  ram  in  %ars8,  is 
'  v»Ud. 

'   Appsal  from  the  court  of  fourth  district.    The  opinion  states 
the  case. 
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Workman,  for  the  ploiDtiff. 
Dave8a\ ,  for  the  defendant. 

By  Court,  Martin,  J.     The  plaintiff  claims  seTcn  handled 
and  sixty  doUara  for  the  board  of  the  defendant,  and  for  paa.-t 
of  his  incloBures  and  out-houses,  occupied  by  the  defendant  "is 
horses,  gig  and  goods;   and  two  dollars  and  forty  cents  for 
co£fee  and  candles.     He  gave  credit  for  twenty-eight  dollars 
for  six  demijohns  of  wine,  leaving  a  balance  in  his  favor  of 
seven  hundred  and  thirty-four  dollars  and  forty  cents.      The* 
defendant  pleaded  the  pendency  of  a  suit,  for  the  same  cause  of 
action,  in  the  parish  court;  that  he  was  not  liable  to  pay  the^ 
sum  claimed,  nor  any  part  thereof;  that  the  plaintiff  owed  hin^ 
nine  hundred  dollars  for  money  lent,  goods  sold,  and  two  hun- 
dred dollars  and  ninety-two  cents  on  a  note  of  hand,  and  urged 
that  the  claim  in  the  petition,  if  it  ever  existed,  was  thereby^ 
more  than  compensated;  and  he  prayed  judgment  for  the  bal- 
ance.    The  jury  gave  a  verdict,  and  the  court  judgment,  to 
the  defendant  for  fifty-three  dollars  and  costs.     The  plaintiff 
appealed. 

Poydras  deposed  that  in  December,  1821,  he  was  requested 
by  the  plaintiff  to  settle  a  claim  which  the  latter  had  against 
the  defendant,  who,  on  being  spoken  to,  declined  attending 
thereto  at  the  moment,  for  want  of  time,  as  he  could  not  then 
draw  an  account  which  he  had  to  offer  in  compensation;  that  a 
week  after  the  witness  went  to  the  defendant,  who  presented 
his  account,  and  the  witness  settled  the  plaintiff's  claim  for 
eighteen  months'  board,   at   two  hundred  dollars  a  year,  the 
price  which  the  plaintiff  charged,  and  found  a  balance  of  one 
hundred  and  ninety  dollars  against  the  defendant,  who  offci^ 
his  note  at  three  or  six  months.     He  afterwards  gave  to  the 
plaintiff  a  barrel  of  wine,  valued  at  twenty  dollars,  as  part  pay- 
ment, which  reduced  the  balance  to  one  hundred  and  seventy 
dollars.     He,  at  the  time,  mentioned  his  having  a  note  of  tbe 
plaintiff's,  which  had  been  mislaid*.     He  did  not  give  any  note 
to  the  plaintiff,  who  would  not  take  one  at  so  long  a  period,, 
but  offered  a  gig  in  payment.     He  afterwards  showed  the  ii^it- 
ness  a  due  bill  of  the  plaintiffs,  in  the  following  words  aud 
figures:  •*  I  owe  Mr.  L.  Roland  $200.92  cents.    July  22,  1820. 
H.  P.  Nugent."     The  plaintiff  asked  a  witness  whether  he  wiu) 
in  the  habit  of  giving  notes  in  which  the  sum  was  stated  in 
figures;  but  the  court  thought  the  question  improper.     Otber 
witnesses  were  heard  as  to  the  price  of  board  in  the  place,  aid 
mentioned  several  prices. 
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The  plaintiff's  counsel  urges  that  a  note,  in  which  the  sum  to* 
be  paid  is  stated  in  figures,  is  void;  and  tbat  the  court  erred  in  re- 
ceiving* that  mentioned  in  the  answer  as  evidence.     To  establish 
his  proposition,  the  counsel  shows  that  a  promissory  note  is  beld 
by  law  to  be  of  equal  validity,  and  entitled  to  the  same  faith  and 
credit  with  acts  passed  before  a  notary  public;  and  be  heuce 
concludes  that,  as  notaries  must  write  out  in  full  all  their  words^ 
without  abbreviations,  and  sball  not  btherwise  express  the  name* 
of  a  person,  of  a  place,  nor  a  sum  of  money,  or  anything  else,. 
otherwise  the  act  to  be  void;  notes  of  hand  are  void  in  which 
the  name  of  either  party,  the  place,  or  the  sum,  is  otherwise  ex- 
pressed than  by  words  written  out  in  full.     Neither  the  premises 
nor  the  conclusion  can  be  granted.    The  notarial  act  is  an  au- 
thenticy  the  promissory  note  a  private,  one.    The  first  a  matter 
of  record,  the  other  a  matter  in  pais.     The  first  must  be  exe- 
cute I  in  the  presence  of  two  witnesses,  the  other  does  not 
require  the  presence  of  any. 

The  verb,  to  express,  in  our  opinion,  may  properly  be  used  to 
denote  the  designation  of  a  sum  of  money,  either  in  words  or  in 
figures.     Of  this  the  counsel  for  the  plaintiff  furnishes  us  with 
examples.     Beawes  recommends  that  the  sum  be  distinctly  ex- 
pressed both  in  words  and  figures.     The  Kecopilacion  requires 
that  notaries  should  not  express  sums  of  money  otherwise  tbaii 
by  words.     In  what  situation  would  we  place  our  banks,  wer& 
we  to  decide  that  the  strict  rules  to  which  notarial  acts  are  sub- 
ject, extend  to  bills  and  notes.    In  the  latter,  the  names  of  the 
parties  are  very  seldom  indeed  written  out  at  full  length.     The 
first  name  is  generally  abbreviated,  the  words  valued,  received,, 
long  names  of  cities,  such  as  Philadelphia,  Nouvelle  Orleans^ 
etc.,  are  frequently  so.     A  considerable  portion  of  the  paper  in 
circulation  would,  by  the  decision  which  is  pressed  on  us,  be 
avoided.     It  is  certainly  very  unsafe,  and  may  be  said  improper^ 
to  state  the  sum  to  be  paid  in  a  bill  or  note  in  figures;  but  no- 
law  avoids  a  bill  or  note  on  that  account,  and  authorizes  us  to 
allow  a  person  who  gives  such  a  bill  or  note,  to  avail  himself  of 
his  own  wrong,  and  get  rid  of  his  obligation.     We  are  of  opin- 
ion the  district  judge  did  not  err  in  refusing  to  prevent  the 
document  produced,  to  go  to  the  jury,  on  the  ground  that  the 
the  sum  was  there  stated  in  figures. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg* 
ment  be  affirmed,  with  costs. 


BxpBSSSiNO  ScH  IS  FiouRBS. — It  BeeinB  to  be  settled,  in  aooordanoe  with- 
the  doctrine  here  laid  down,  that  in  the  absence  of  a  statute  to  the  contrary^ 
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the  tiam  payable  in  a  promiaaory  note  or  other  contract,  or  instnimen^  may 
be  expreased  in  fignres  as  well  as  worda:  Story  on  Prom.  Kotea,  aeca^  SO-21; 
Chitty  on  BiUa,  82;  Pothier,  Traite  du  contnU  de  change^  n.  35  and  99; 
Daniel  on  Keg.  Lut,  aeo.  86;  SweeUer  v.  French,  13  Met  262;  BeUy  ▼. 
Fleishel,  31  Tex.  169;  Corgan  v.  Frew,  39  111.  31;  PUU  v.  MoUert,  2  Matt. 
K.  S.  667;  contra,  Narwkh  Bank  r.  Hydt,  13  Conn.  279.  The  deciaoa  in 
the  principal  case,  however,  led  to  the  enactment  of  a  statate,  approved 
March  14,  1823,  providing  that  "no  promissory  note  shall  be  obligatoryp  or 
Admissible  in  evidence,  unless  the  sum  be  expressed  in  words  at  full  leDgth:" 
Pillc  V.  MolUre,  2  Mart.  N.  S.  667.  A  similar  provision  is  contained  in  the 
revised  statates  of  Louisiana  of  1870,  as  follows:  "Sec.  319.  No  bill  of  ex- 
change, promissory  note  or  other  obligation,  for  the  payment  of  money,  neda 
within  this  state,  shall  be  received  as  evidence  of  a  debt,  whan  the  vhola 
sum  shall  be  expressed  in  figures,  unless  the  same  shall  be  accompanied  by 
proof  that  it  was  given  for  the  sum  therein  exprowed.  The  cents  or  frac- 
tional parts  of  a  dollar  may  be  in  figures.  '* 

MARODfAL  FiGTTRBS  ExpREssiHo  THi  SuM  payable  in  an  instrument,  an 
ordinarily,  it  seems,  no  part  of  the  instrument  where  the  sum  is  also  stated 
in  the  body  of  the  contract:  Commonwealth  v.  Bailey,  2  Am.  Dec.  3;  Daniel 
on  Neg.  Inst.,  sec.  86.  But  not  so,  if  the  sum  is  not  also  expressed  in  the 
body  of  the  instrument:  SeeSweetser  ▼.  French,  13  Met  262;  Petty  v,  PUiML, 
31  Tex.  169;  Corgan  v.  Frew,  39  IlL  31;  but  see,  on  the  other  hand,  JTor- 
wich  Bank  ▼.  Hyde,  13  Conn.  279. 


Gbayson  v.  Yeeghe. 

[la  Mjoaa,  688.] 

ATTAcmairr  ov  Judokxnt  against  PLAiKnrr.-^A  party  may  attach  the 
amount  of  a  judgment  against  himsell 

Afpeai»  from  the  court  of  the  first  district.  The  opinion 
states  the  case. 

fhrayson,  for  the  plaintiff. 

EastiSy  for  the  defendant. 

By  Court,  Mabtin,  J.  This  is  a  suit  by  attachment,  in  which 
the  plaintiff  caused  the  amount  of  a  judgment  lately  recovered 
against  himself  by  the  present  defendant  to  be  attached.  The 
latter  obtained  a  dissolution  of  the  attachment,  the  district 
court  being  of  opinion ''that  no  attachment  can  be  sued  out 
by  a  person,  indebted  to  another,  for  an  alleged  debt  due  him, 
attaching  a  debt  due  by  himself,  in  hia  own  hands,  and  making 
himself  a  garnishee."  The  plaintiff  appealed.  According  to 
our  act  of  assembly,  effects  or  credits  {effeU  ou  creanoes)  of  ab- 
sent debtors  may  be  attached:  1  Mart.  Dig.  620,  n.  6.  Hence, 
if  a  debt  due  by  such  a  debtor  may  not  be  attached  by  the  per- 
son who  owes  it,  it  must  be  because  he  comes  under  some 
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exception  to  the  general  role.    The  district  judge  has  not  cited, 
nor  does  the  appellee's  comisel  refer  us  to  any. 

In  OraigJde  ▼.  Noinagel  el<d.,l  Pet.  245,  Washington,  J.,  who 
deliyered  the  opinion  of  the  court,  said  that  a  defendant  may 
attach  the  n^onej  due  by  him  to  the  plaintiff,  in  his  own  hands, 
and  plead  the  pendency  of  the  attachment  to  the  action  against 
him.     Sergeant,  in  his  Law  of  Attachment,  72,  shows  that  in 
En4^1and  a  party  may  attach  money  which  he  himself  owes. 
So,  if  A.  recover  a  debt  against  B.,  the  latter  may  attach  in  his 
own  hands,  for  so  much  as  is  due  him  by  A. :  1  Belle's  Abr. 
554.     Out  act  of  assembly  authorizes  universally  the  attach- 
ment of  a  debtor's  credits,  and  the  case  cited  from  Peters  shows 
that  this,  in  Pennsylvania,  may  be  done,  even  after  suit  was 
brought  to  recover  the  money  afterwards  attached;  that  from 
BoUe  shows  that  the  English  courts  hold  that  even  a  recovery 
does  not  prevent  the  attachment.    Judge  Washington  examines 
the  question  on  general  principles;  he  does  not  rely  on  any 
particular  provision  in  Pennsylvania,  but  shows  that  there  is 
not  the  least  impropriety  or  incongruity  in  a  man  attaching  a 
debt  which  he  himself  owes.    His  reasoning  appears  to  us  con- 
dnsive. 

We  do  not  see  that  any  distinction  may  be  made  under  the 
general  words  of  our  act  of  assembly.  It  authorizes  the  attach- 
ment of  the  debtor's  credits,  without  distinguishing  those  which 
are  in  the  hands  of  a  person  who  has  a  claim  against  himself, 
on  which  an  attachment  may  issue.  Ubi  lex  non  distinguii  neo 
wm  distinguere  debemiLa.     We  think  the  district  judge  erred. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  annulled,  avoided  and  re- 
Torsed,  and  the  cause  remanded,  with  directions  to  the  judge  to 
proceed  in  the  case  as  if  the  attachment  had  not  been  dissolved; 
,  the  costs  of  this  appeal  to  be  borne  by  the  defendant  and  ap- 
pellee. 


HoFF  V.  Baldwin. 

[12  IUktzn.  609.] 

P«oof  OF  Notice,  SmnrciENcr  op.— The  oath  of  a  notary,  that  he  protested 
the  draft;  that  he  was  in  the  habit  of  giving  notice  on  all  protested  in- 
■tnunents;  that  he  prcenmes  he  gave  the  defendant  notice,  as  he  was 
nqnested  to  be  particular  about  it;  that  he  was  in  the  habit  of  putting 
Mtiess  in  the  post-office  in  season  for  the  first  mail;  but  that  having 
owoh  business  on  hand  at  the  time,  he  does  not  distinctly  reooUeot  noti- 
fying the  defendant,  is  not  sufficient  proof  of  notice, 
in.  nia  Yoi..  xm— 26 
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Appeal  from  the  coart  of  the  first  district.    The  opinion 
states  the  case. 

MbOalebt  for  the  plaintiff. 

Maybin,  for  the  defendant. 

By  Court,  Pobteb,  J.    This  is  an  action  brought  against  the 
defendant  as  drawer  of  a  bill  of  exchange  on  Samuel  T.  Beale, 
Bardstown,  Kentucky.     Several  grounds  of  defense  are  set  up 
in  the  answer,  and,  among  others,  that  no  notice  was  given  of 
the  dishonor  of  the  bill.     The  district  judge,  being  of  that 
opinion,  gave  judgment  against  the  plaintiff,  from  which  judg- 
ment this  appeal  is  taken.     The  evidence,  which  it  has  been 
contended  establishes  the  notice,  is  contained  in  the  deposition 
of  a  notary  public,  residing  in  the  place  where  the  bill  was 
made  payable  and  protested.     He  swears  that  he  protested  the 
draft,  and  that  he  was  generally  in  the  habit  of  giving  notices 
on  all  protested  notes  and  bills,  and  presumes  that  he  gave 
notice  to  the  defendant,  as  he  was  requested  to  be  very  par- 
ticular about  it.     In  regard  to  the  time  he  sent  it  off,  he  de- 
clares that  his  habit  was  to  put  notices  into  the  post-office  to  be 
sent  off  by  the  first  mail,  but  having  a  great  deal  of  protesting 
to  do  that  summer,  he  has  no  distinct  recollection  about  notify- 
ing the  present  defendant. 

Notice  of  protest  of  bills  of  exchange  is  matter  of  strict  law, 
and  a  failure  to  give  it  is  fatal  to  the  right  of  recovery  in  cases 
where  it  is  required  by  the  lex  mercatoria.  In  that  now  before 
us,  we  agree  with  the  district  judge  that  the  proof  of  the  de- 
fendant having  received  notice,  is  not  sufficiently  established, 
and  for  the  same  reason  which  he  gives.  The  witness  merely 
states  that  it  was  his  general  habit,  and  that  from  that  habit  he 
presumes  he  did  not  neglect  putting  notice  in  the  post-office. 
The  expression  general  habit  negatives  the  idea  that  the  witness 
was  able  to  state  it  was  his  invariable  one;  and  when  he  can 
only  venture  to  say  that  a  presumption  is  raised  in  his  mind 
from  his  common  practice,  we  cannot  say  that  presumption 
establishes  a  fact  to  ours:  Chitty  on  Bills  (ed.  1821)  522.  In  the 
case  cited  from  Johnson,  the  witness  swore  he  had  not  a  douht 
but  that  he  gave  notice.  On  the  point  as  to  the  time  when  he 
put  it  in  the  office,  the  evidence  is  still  weaker;  for,  though  he 
states  he  was  accustomed  to  do  it  regularly,  he  mentions  that, 
having  a  great  deal  of  protesting  to  do  that  summer,  he  has  ne 
distinct  recollection  about  notifying  the  present  defendant. 

The  plaintiff  insists  this  case  should  be  taken  out  of  the  gen* 
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eial  role,  on  the  groimd  that  it  has  been  proTed  that  the  drawee 

was  a  partner  in  the  commercial  house  of  the  drawers:  Phil. 

£▼.    2,  36.    The  bill  is  drawn  by  Joshua  Baldwin  &  Co.,  in 

faTor  of  Neill  &  Davis,  on  Samuel  T.  Beale.    The  evidence 

relied  on  to  establish  that  Beale,  the  drawee,  is  a  partner  in  the 

house  of  Baldwin  &  Co.,  is  contained  in  the  deposition  of  a 

witness,  who,  in  an  answer  to  an  interrogatory,  if  he  is  ao- 

qrudsted  with  the  parties  to  the  suit,  as  well  as  the  parties  to 

the  bill  annexed,  answers,  that  he  is  acquainted  with  Joshua 

Baldwin,  Samuel  T.  Beale  and  Wilson  L.  Davis,  and  Gordon 

Neill,  the  two  last  compose  the  firm  of  Keill  &  Davis.    This 

proof  does  not  enable  the  court  to  learn  who  are  the  partners  in 

the  house  of  Baldwin  &  Co.;  whether  the  four  persons  just 

named  make  the  firm;  or  if  any  of  those  persons  compose  it, 

which  of  them.     There  would  be  as  much  reason  to  say,  that 

Baldwin  &  Davis  formed  the  partnership  of  Baldwin  &  Co.,  as 

that  Baldwin  and  the  payee  and  drawee  all  belonged  to  that 

house. 

We  think  the  judgment  of  the  district  court  should  be  af- 
firmed with  costs. 

Upon  the  snbjeot  of  a  Datuy'B  protest  at  evidenoei  bm  Stemari  v.  AlUto% 
9  Am.  De&  433»  and  note^  4iid  BrawM  v.  PhUadelpkia  Bani,  Id.  408. 
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GxnnuLL  Aykbmo,  What  Must  Comtbibittb.— Wbcn  a  wsel  is  aoeidnt- 
ally  gtranded  in  the  course  of  her  voyage,  and  by  labor  and  expense  is  set 
afloat  and  oompletee  her  voyage  with  the  cargo  on  board,  as  it  prodnoei 
benefit  to  all,  so  it  shall  be  a  charge  upon  all,  according  to  the  mles  of 
apportioning  average. 

AaniMFSir.    The  ship  Pbcaniz,  the  property  of  the  defendants, 
was  insured  by  the  plaintiffB  on  a  voyage  to  ports  in  Eoxope  and 
return.     On  her  homeward  voyage,  she  stmck,  in  Novemberi 
1821,  on  a  reef,  within  eighty  or  ninety  yards  from  the  shore, 
and  about  nine  miles  from  the  town  of  New  Bedford.      The 
defendants  offered  to  abandon,  as  the  vessel  was  in  imminent 
peril  of  the  sea,  but  the  plaintiffs  refused  to  aocept,  and  stated 
that  they  would  try  to  get  her  off.     The  defendants  agreed 
that  no  act  done  by  the  plaintiffs  for  this    object,   should 
prejudice  them  on  the  question  of  abandonment.    Men  were 
employed  both    by  the  plaintiffs  and  by  the  defendants  in 
saving  the  rigging  and  the  cargo,  consisting  of  iron,  and  belong- 
ing to  the  defendants.    The  plaintiffs'  men  tried,  unsuccessfully, 
to  get  the  ship  off;  but  they  aided  somewhat  in  saving  the  cargo. 
The  men  employed  by  the  defendants,  to  save  the  iron,  saved 
forty  tons  thereof,  which  was  put  into  plaintiffis'  sloop  for  rea- 
sons of  convenience,  and  by  them  carried  to  New  Bedford. 
Defendants  had  vessels  there  ready  to  take  the  iron.    After  the 
unsuccessful  attempt  of  the  plaintiffs  to  remove  the  ship,  thej 
authorized  two  of  their  number  to  contract  with  some  one  for 
the  freeing  of  the  ship,  and  to  pay  from  two  thousand  doUan 
to  two  thousand  five  hundred  dollars  therefor,  and  with  the  con* 
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sent  of  Parker,  one  of  the  defendants,  the  agents  were  further 
authorized  to  offer  six  hundred  dollars  for  getting  out  all  the 
iron,  if  the  vessel  could  not  be  removed.  One  Delano  engaged 
to  take  the  ship  off  the  rocks,  and  succeeded  in  doing  so,  and 
in  bringing  her  to  harbor,  with  one  hundred  and  fifty-five  tons  of 
iron  on  board.  Defendants  received  the  ship,  the  plaintiffs 
agreeing  to  pay  one  thousand  seven  hundred  and  fifty  dollars 
for  repairs.  The  two  sets  of  men  on  the  vessel,  working  to  save 
the  ship  and  cargo,  were  employed  by  the  plaintiffs  and  defend- 
ants respectively,  and  although  they  aided  each  other  at  times, 
they  worked  separately. 

This  action  was  instituted  by  the  plaintiffs,  to  recover  contri- 
bution on  the  whole  cargo,  as  well  on  that  part  which  was  taken 
out  and  secured  by  the  defendants,  as'  on  that  which  was  taken 
out  by  the  plaintiffs,  or  remained  on  board  the  ship  until  deliv- 
ered in  safety  at  the  wharf. 

The  defendants  contended  that  the  plaintiffs  were  not  entitled 
to  any  recovery,  as  defendants  were  at  work  taking  out  the 
cargo  and  could  have  done  so,  as  the  vessel,  though  in  a  perilous 
situation,  would  not  break  up  before  the  spring;  and  in  any 
event,  insisted  that  they  were  liable  to  contribute  only  for  the 
one  hundred  and  fifty-five  tons.  The  defendants  further  urged 
that  the  iron  could  have  been  removed  for  less  than  six  hundred 
dollars,  but  the  presiding  justice  ruled  out  the  evidence  to  this 
point,  it  appearing  that  the  contract  with  Delano  had  been  made 
bona  fide  and  was  not  unreasonable. 

A  verdict  was  taken  for  the  plaintiffs,  for  the  full  amount 
claimed,  the  questions  of  law  being  reserved,  and  the  parties 
agreeing  that  assessors  should  be  appointed,  should  the  opinion 
of  the  court  render  it  necessary. 

W.  Baylies  and  Coffin,  for  the  defendants. 

L.  WiUiama,  contra. 

By  Court,  Pabeeb,  0.  J.  This  case  presents  a  question  which 
we  do  not  find  to  have  been  decided  in  this  istate,  in  New 
Tork,  or  in  England;  and  what  is  quite  as  remarkable,  on  in- 
quiry among  the  underwriters  of  the  city  of  Boston,  it  appears 
that  it  is  considered  a  new  question  by  them,  cases  of  the  kind 
either  not  having  occurred  or  having  been  settled  without  dis- 
pute,  upon  principles  of  compromise.  We  must,  therefore, 
now  settle  the  question,  without  precedent  or  practice  to  guide 
us,  and  must  be  governed  by  those  principles  which  will  be 
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most  conformable  to   analogoas  cases  in  the    law-merchant. 
[Here  the  chief  justice  stated  the  facts  in  the  case.] 

It  was  objected  by  the  defendants  that  admitting  them  to  be 
liable  to  contribution,  thej  ought  not  to  be  held  to  this  sum  of 
two  thousand  six  hundred  dollars,  which  thej  said  was  eztrar- 
agant;  they  having  evidence  that  the  bupiness  might  have  beea 
done  for  a  much  smaller  sum;  but  it  was  rightly  decided  that 
as  there  was  no  evidence  tending  to  show  that  the  bargain  was 
not  made  bona  fide,  and  as  a  fruitless  attempt  had  been  before 
made  to  raise  the  vessel,  it  not  being  suggested  that  there  was 
any  fraudulent  or  sinister  view  in  making  this  contract,  all  par- 
ties to  the  contribution  were  bound  by  the  sum  agreed  on: 
Welles  V.  Oray,  10  Mass.  42.     It  is  also  objected  that  this  was 
not  a  case  for  contribution,  because  the  caigo  was  within  the 
reach  and  power  of  the  owners,  and  they  were  actually  em- 
ployed in  removing  it  to  a  place  of  safety.     But  this  point  was 
rightly  decided,  at  the  trial,  for  the  plaintiffs,  in  relation  to  the 
cargo  remaining   on  board  when  the   vessel  was  raised  and 
brought  to  the  wharf;  for  this  was  the  means  of  saving  that  part 
of  the  cargo,  and  it  was  by  consent  of  the  defendants  that 
those  who  saved  the  vessel  might  also  try  to  save  the  iron;  nor 
could  it  be  otherwise  saved  but  by  expense  to  the  defendants, 
the  amount  of  which  cannot  now  be  ascertained.    Besides,  the 
general  principle,  and  a  very  just  one,  is,  that  when  a  vessel 
shall  be  accidentally  stranded,  the  expense  of  getting  her  off, 
so  that  she  may  proceed  on  her  voyage,  shall  be  borne  propor- 
tionably  to  its  value  by  everything  on  board,  as  well  as  by  the 
vessel.    It  is  laid  down  in  Mr.  Phillips's  very  valuable  treatise 
on  Insurance,  vol.  1,  p.  363,  sec.  12,  that  as  much  of  the  cargo 
on  board  at  the  time  of  making  a  jettison,  or  other  sacrifice  for 
the  general  safety,  as  finally  arrives  at  the  port  of  delivery,  or 
comes  to  the  use  of  the  owner,  contributes  in  general  average. 
And  this  seems  to  be  the  tendency  of  the  authorities  which  he 
cites  in  that  section.     The  expense  of  raising  a  stranded  ves- 
sel is  a  sacrifice  for  the  general  safety.     The  case  in  11  Johns. 
85,  was  very  similar  to  this  case.     The  vessel  was  bound  from 
St.  Croix  to  New  York,  and  was  stranded  on  the  coast  of  New 
Jersey,  and  small  vessels  and  lighters  were  sent  down  to  en- 
deavor to  save  the  vessel  and  cargo.     The  cargo  was  saved,  but 
the  vessel  lost.     It  was  held  that  this  was  not  to  be  considered 
in  the  light  of  transhipping,  the  expense  of  which  ought  to  be 
borue  by  the  ship  only,  but  as  a  case  of  general  average,  the 
expense  having  been  incurred  for  the  joint  benefit  of  all. 
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Mr.  Phillips,  under  the  head  of  General  Average,  vol.  1,  p. 
338,  says:  ''The  expense  of  discharging  the  cargo  to  get  a 
vessel  afloat  that  has  been  accidentally  stranded,  and  that  of  re- 
loading the  cargo,  and  the  other  expenses  requisite  to  enable 
the  vessel  to  proceed  on  the  voyage,  except  that  of  making  re- 
pairs, are  in  practice  brought  into  general  average,  where  the 
vessel  after  being  got  off  proceeds  with  the  same  cargo.  If 
this  is  the  case,  and  upon  inquiry  among  the  underwriters  of 
Boston,  we  And  it  to  be  so  among  them,  it  is  the  law;  for  in  cases 
of  mercantile  engagements,  or  in  the  construction  of  mercantile 
contracts,  a  general,  practical  construction  which  opposes  no 
principle  of  law,  but  is  agreeable  to  equity  and  fair  dealing,  has 
the  force  of  law,  the  parties  to  such  contracts  always  acting  in 
reference  to  well  established  and  general  usage.  Mr.  Justice 
Sewall,  distinguished  for  his  knowledge  of  the  law-merchant, 
in  the  case  of  Clark  v.  United  F,  and  M.  Ins.  Co.,  7  Mass.  369  [5 
Am.  Dec.  50],  says,  in  relation  to  the  subject  of  insurance: 
"For  rules  to  govern  in  these  inquiries,  there  is  more  than 
ordinary  reference  to  established  usages;  and  these  when  as- 
certained and  found  to  be  suitable  applications  of  general  prin- 
ciples, or  not  inconsistent  with  them,  or  with  the  tenor  of  the 
contract  to  be  explained  and  enforced,  are  considered  as  author- 
itative upon  the  parties."  We,  therefore,  find  no  difficulty  in 
deciding  that  when  a  vessel  is  accidentally  stranded  in  the  course 
of  her  voyage,  and  by  labor  and  expense  is  set  afloat,  and  com- 
pletes her  voyage  with  the  cargo  on  board,  the  expense  bestowed 
for  this  object,  as  it  produces  benefit  to  all,  so  it  shall  be  a  charge 
upon  all,  according  to  the  rules  of  apportioning  general  average. 
This  point  seems  not  to  have  been  directly  settled  by  the  English 
courts,  and  to  have  been  settled  different  ways  in  some  of  the 
foreign  commercial  countries,  as  will  appear  by  Mr.  Phillips's 
book,  in  the  place  before  referred  to,  and  the  several  authors  he 
has  cited  in  the  margin. 

It  was  argued  by  the  defendants'  counsel  that  the  ship  had 
arrived,  and  that  the  cargo  was  at  the  disposal  of  the  owners, 
and  within  their  reach  and  control;  but  the  facts  do  not  support 
the  argument;  the  place  where  the  vessel  struck  being  nine 
■miles  from  the  place  of  mooring,  which  would  be  the  ter- 
mination of  her  voyage,  and  she  having  in  no  sense  arrived 
at  her  port  of  delivery.  Had  the  cargo  been  lost  in  transport- 
ing it  from  the  ship,  or  in  the  ship,  to  the  wharf  in  New  Bedford, 
without  doubt  underwriters  upon  it,  if  it  had  been  insured, 
would  have  been  answerable  for  the  loss. 
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Bnt  we  think  the  plaintiff 's  claim  for  contribation  on  thai 
part  of  the  cargo  which  had  been  take?i  from  the  Tesael,  at  the 
expense  of  the  defendants,  before  the  cuiitrzict  was  made  under 
which  the  yessel  was  raised  and  brought  into  harbor,  as  unten- 
able as  the  defendants'  position  that  the  part  which  remained 
on  board  should  not  be  held  to  contribute.    No  case  has  been 
discoyered,  by  the  counsel  or  the  court,  which  extends  the  doe- 
trine  of  contribution  so  far,  and  the  inquiries  we  have  made  of 
underwriters  satisfy  us  there  is  no  usage  to  sanction  sach  a 
claim.     The  principle  of  contribution  is,  that  everything  which 
is  saved  by  common  expense  atfd  labor,  shall  pay  the  expense 
in  proportion  to  its  value.  It  cannot  be  said  that  the  iron  taken 
from  the  vessel  by  the  owners  before  the  contract  was  made 
under  which  the  vessel  was  saved,  was  saved  by  means  of  the 
successful  execution  of  the  contract.    Ifc  might,  with   more 
fitness  be  said,  that  relieving  the  vessel  from  so  great  a  propor- 
tion of  the  weight  of  her  cargo  was  an  efficient  cause  of  her 
final  rescue,  and  for  this  reason  the  expense  of  saving  this  iron 
should  be  made  a  subject  of  average;  but  this  was  not  done 
with  a  view  to  save  the  ship,  but  was  an  independent  act  of  the 
owners  of  the  iron,  and  must,  therefore,  bear  its  own  expense. 
The  ship  was  supposed  to  be  wrecked;  the  owners  of  the  cargo 
had  a  right  to  save  as  much  of  it  as  they  could,  and  ought  not 
to  be  held  to  pay,  on  account  of  what  was  saved,  any  part  of 
the  expense  which  subsequently  occurred.    Difficulties  have 
been  started  as  resulting  from  an  application  of  this  doctrine  in 
cases  differing  from  the  one  before  us.    It  is  said  that  great 
disorder  and  confusion,  and  perhaps  increased  danger,  will  be 
the  consequence  of  allowing  every  freighter  of  goods,  when  a 
vessel  is  stranded,  to  hurry  off  his  particular  goods  which  may 
be  easily  come  at;  and  that  it  would  be  throwing  an  undue 
burden  upon  the  owners  of  these  goods  which  may  be  so  situ- 
ated that  the  owners  cannot  rescue  them.    No  such  difficulty 
happened  in  this  case;  on  the  contrary,  what  was  done  by  the 
owners  of  the  cargo  facilitated  the  final  saving  of  the  ship. 
Where  a  contrary  effect  would  result  from  such  an  act,  the 
legal  consequence  may  be  different;  for  it  peculiarly  belongs  to 
contracts  of  this  nature,  that  apparently  slight  differences  of 
facts  may  have  an  important  bearing  on  questions  relating  to 
them.    Had  another  person  been  the  owner  of  the  iron  remain- 
ing on  board  the  vessel,  being  in  the  bottom  of  the  hold,  and, 
therefore,  very  difficult  to  be  taken  out,  he  would  have  no  just 
ground  of  complaint  against  the  defendants  for  removing  so 
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miich  of  ihe  cargo  as  enabled  the  underwriters  on  the  ship  to 
raise  her,  and  thus  to  save  his  iron,  which  might  otherwise  have 
been  lost. 

It  is  evident  that  the  plaintiffs  themselyes  considered  the  de- 
fendants as  acting  independently  of  tbem  in  saving  the  iron; 
for  it  appears  by  the  report  that  they  refused  to  pay  any  of  the 
men  who  were  employed  by  the  defendants.     The  defendants 
being,  according  to  this  opinion,  liable  in  this  action  for  a  due 
proportion  of  the  sum  paid  for  raising  the  ship  and  bringing 
her  safe  to  the  wharf,  according  to  the  value  of  the  iron  which 
remained  on  board  and  was  saved  with  the  ship,  assessors  must 
be  appointed  to  ascertain  the  sum  due,  and  they  might  estimate 
the  value  of  the  i^p  without  regard  to  the  sum  stated  in  the 
policy  as  her  value;  it  being  settled  that  in  adjusting  general 
average  or  contributions,  no  distinction  is  to  be  regarded  be- 
tween a  valued  and  an  open  policy :  Clark  v.  Uniied  States  F. 
and  M.  Ins.  Co.,  7  Mass.  365  [5  Am.  Dec.  50].    But  it  not  hav- 
ing been  suggested  that  the  value  taken  in  the  policy  was  not 
the  true  value,  that  may  be  taken  as  the  basis  of  the  adjust- 
ment, making  a  deduction  of  the  diminution  of  her  value  by^ 
the  stranding,  which  has  been  agreed  by  the  parties  to  one 
thousand  seven  hundred  and  fifty  dollars.     If  the  plainti£fs 
should  claim  anything  on  account  of  the  labor  of  their  men 
upon  the  forty  tons  of  iron,  which  were  taken  out  of  the  ship 
before  she  was  weighed,  as  there  were  mutual  aids  by  the  par- 
ties of  men  belonging  to  the  plaintiffs  and  defendants  respect- 
ively, they  may  be  equitably  set  off  against  each  other  as  far  as 
they  will  go. 

Jnatice  Clifford,  delivering  the  opinion  of  the  court  in  McAndrews  v. 
Thatcher,  3  Wftll.  347,  373,  examines  the  facts  and  opinion  thereon  pro- 
nonnced  in  the  principal  case,  and  says:  "  There  can  be  no  doubt  that  the  de- 
dnon  was  correct"  The  case  is  also  cited  approvingly  in  €fUe§  v.  Mlagle  Ina* 
Co.,  2  Met  143;  and  Oage  v.  LMy,  14  Allen,  269. 


Standish  V.  Parker. 

[a  PioxxBiNa,  20.] 

Be8  AuJuniGATA  DT  AcTioKS  FOR  ToRTS.— In  actions  of  trespass  or  for 
torts,  generally  nothing  is  conclusively  settled  but  the  points  put 
directly  in  issue.  In  case  for  obstructing  a  way,  verdict  and  judgment 
on  the  general  issue  do  not  conclude  the  parties  in  regard  to  the  title. 

Motion  for  a  new  trial  in  an  action  of  trespass  on  the  case  for 
obBtracting  a  way  claimed  as  appurtenant  to  the  land  of  Parker, 
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one  of  the  plaintiffs  below,  in  which  action  the  general  issae 
had  been  pleaded.  The  motion  was  made  by  the  defendants, 
of  whom  Standish  was  one,  on  the  ground  that  evidence  'wsm 
offered  bj  defendants,  and  rejected,  which  tended  to  prove  that 
the  way  extended  only  to  a  certain  bank,  beyond  which  the  ob- 
struction complained  of,  a  store,  was  erected. 

L.  Williams,  in  support  of  the  motion. 

W.  Baylies  and  Coffin,  contra. 

By  Court,  Pabkeb,  C.  J.  Although  we  are  satisfied  that  upon 
general  principles  of  sound  x>olicy,  we  should  be  exceedingly 
cautious  of  granting  new  trials  where  there  has  been  once  an 
opportunity  to  exhibit  the  whole  matter  of  a  case  before  the 
jury,  we  have,  nevertheless,  at  least  some  of  us,  being  inclined 
to  yield  in  this  instance  from  an  apprehension  which  we  all  en- 
tertained, that  the  verdicts  sought  to  be  removed  would  bind 
the  petitioner  forever  and  conclusively,  and  all  who  are  or  may 
be  privy  in  estate,  upon  the  right  set  up  by  the  respondents 
to  have  the  front  of  their  store  unobstructed  by  any  build- 
ing. Had  the  action  tried  been  trespass  or  writ  of  entry,  we 
should  all  have  agreed  to  leave  the  petitioner  to  the  higher  rem- 
edy which  the  law  would  give  him  in  real  actions.  But  the  in- 
jury complained  of,  and  the  right  claimed  by  the  respondents, 
did  not  admit  of  that  kind  of  action;  and  we  labored  under 
the  belief,  that  in  any  new  action  for  a  continuance  of  the 
supposed  injury,  the  verdict  and  judgment  in  this  case  would 
be  conclusive,  so  that  the  petitioner  would  be  perpetually 
barred  from  defending  himself,  even  if  it  were  true  that  the 
facts  would  now  show  that  the  former  judgment  was  wrong. 
We  are  now  relieved  from  this  difficulty  in  consequence  of  re- 
searches made  to  ascertain  the  effect  of  their  verdict  upon  any 
future  action  between  these  parties.  We  think  it  very  clearly 
settled  that  nothing  is  conclusively  determined  by  the  verdict 
but  the  damages  for  the  interruption  covered  by  the  declara- 
tion, and  that  in  another  action,  if  one  should  be  brought,  the 
petitioner  will  have  full  right  to  contest  the  respondent's  right 
to  the  easement,  for  .the  interruption  of  which  this  action  was 
brought. 

The  principle  adopted  is,  that  in  actions  of  trespass,  or  for 
torts  generally,  nothing  is  conclusively  settled  but  the  point  or 
points  put  directly  in  issue.  Thus,  in  trespass,  upon  not  guilty 
pleaded,  the  title  is  not  concluded;  though  if  the  title  is  put  in 
issue  by  a  plea  of  soil  and  freehold,  the  verdict  will  be  con- 
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dnsiYe  in  another  action  of  trespass  for  an  injuzy  done  to  the 
same  land.   So  in  actions  on  the  case  for  interruptions  of  lights 
or  other  easements,  on  the  general  issue,  the  title  is  not  settled, 
though  if  the  defendant  pleads  a  title  in  bar,  and  issue  is  taken 
on  it,  the  verdict  shall  setUe  that  point  for  future  actions.  And 
this  is  conformable  to  the  general  reasonableness  of  the  law, 
for  it  cannot  be  made  to  appear  of  record  on  a  trial  upon  the 
general  issue  that  the  title  ever  came  in  question.    In  1  Phil, 
on  £▼.,  236,  this  principle  is  laid  down  as  setUed,  and  the  doc- 
trine will  be  found  to  be  supported  in  Manny  v.  Harris,  2  Johns. 
24  [3  Am.  Dec.  386];  Eyer  v.  Atwater,  4  Day,  431;  SinUenick  v. 
Lucas,  1  Esp.  43.     But  the  whole  doctrine  on  this  subject  is 
most  luminously  displayed  by  Lord  Ellenborough,  in  the  case 
oi  Oviram  y.  Mareioood,  3  East,  553.     The  same  doctrine  was 
held  by  Jackson,  late  a  justice  of  this  court,  in  the  case  of 
Commonwealth   v.   Waiie^  in  Middlesex,  and  his  opinion  was 
sanctioned  by  the  whole  court.     Under  this  Tiew  of  the  cir- 
cumstances of  this  case,  as  another  action  will  without  doubt 
be  brought,  if  the  petitioner  sees  fit  to  continue  his  building 
at  the  risk  of  another  suit,  and  as  in  such  an  action  he  will  not 
be  impeded  from  setting  up  a  defense  upon  the  ground  sug- 
gested as  the  cause  for  a  new  trial,  the  court  are  unanimously 
of  opinion  that  he  can  take  nothing  by  his  petition. 

Res  AikJUDiCATA  as  an  Estoppel. — It  is  well  settled  that  matters  which 
have  been  once  determined  by  judicial  authority  cannot  be  drawn  into  qaes- 
tion  in  a  subsequent  controversy  between  the  same  parties  and  privies  to  the 
decision:  2  Smith  Lead.  Cas.,  sec.  667,  and  cases  cited.     The  extent  of  the 
estoppel  of  a  former  judgment  necessarily  depends  upon  what  was  determined 
by  it,  and  in  the  ascertainment  of  this  fact  the  greatest  difficulty  arises.     In 
the  principal  case,  the  question  of  title  was  not  in  issue  between  the  parties 
under  the  plea  of  the  general  issue,  and,  therefore,  the  assessment  of  damages 
for  the  erection  of  the  obstruction  would  not  preclude  the  parties  from  set- 
tling the  title  in  another  proceeding — ^though  had  issue  been  taken  on  a  plea 
of  title  the  verdict  would  have  settled  that  point  for  future  actions,  as  the 
conrt  expressly  state.     In  considering  whether  a  question  has  passed  in  rem 
jitdicaUwij  it  is  necessary  to  regard  the  manner  in  which  it  was  raised  between 
the  parties  in  the  prior  action;  whether  put  in  issue  by  their  respective  plead- 
ings, or  whether  determined  in  the  course  of  the  trial  as  a  part  of  the  evidence 
sddnced  to  support  a  material  allegation.    Upon  this  second  branch  of  the 
inquiry — questions  controverted  when  offered  to  maintain  the  issue  made  by 
xbe  pleadings — Chief  Justice  Parker  in  King  v.  Cfiase,  15  K.  H.  1,  expended 
a  great  amount  of  research,  and  deduced  a  rule  followed  in  some  cases,  but 
denied  by  the  preponderance  of  the  authorities.     In  interpreting  the  expres- 
sion "the  matter  in  issue,"  used  in  the  Ducheas  of  King9ton*a  ease,  11  State 
Trials,  261,  in  laying  down  the  rule  that  a  judgment  is  conclusive  only  upon 
tne  matter  directly  in  issue  upon  the  former  trial,  Parker,  G.  J.,  said  the 
matter  meant  by  the  rule  was  "that  matter  upon  which  the  plaintiff  pro- 
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•eeds  by  his  Action,  and  which  the  defendant  controverts  by  his  plpadtngw" 
'*Bat  facts  ofiered  in  evidence  to  establish  the  matters  in  issue  are  not  them- 
selves in  iasne,  within  the  meaning  of  the  mle,  although  they  may  be  con- 
troverted on  the  triaL"    This  strict  construction  of  the  rule  of  the  I>Mekeam 
of  Kingiton*s  caw  is  not  generally  adopted.    In  Rumell  v.  PtacCj  94  U.  S.  GCN>, 
Justice  Field  delivering  the  opinion  of  the  court,  and  referring^  to  PtuJxt 
Company  v.  Sickles,  reported  in  24  How.  333,  and  in  5  WalL  580,  said  that  in 
that  case  "the  general  rule  with  respect  to  the  conclusiveness  of  a  verdict 
aud  judgment  in  a  former  suit  between  the  same  parties,  when  the  jadgment 
is  used  in  pleading  as  an  estoppel,  or  is  relied  upon  as  evidence,  'waa  stated 
to  be  substantially  this:  that  to  render  the  judgnient  conclusive,  it  must  ap- 
pear by  the  record  of  the  prior  suit  that  the  particular  matter  song^t^  to  be 
concluded  was  necessarily  tried  or  determined — that  is,  that  the  verdict  in 
the  suit  could  not  have  been  rendered  without  decidii^  that  matter,  or  n 
must  be  shown  by  extrinsic  evidence,  consistent  with  the  record,  tbat  the 
verdict  and  judgment  necessarily  involved  the  consideration  and  detemnna- 
tion  of  the  matter.  **    And  in  Hooker  v.  Hubbard^  102  Msss.  245,  the  crivenoD 
by  which  to  determine  whether  a  fact  lias  been  judicially  settled  so  s»  to  be 
pleadable  as  an  cstopiKsl,  ia  stated  to  be  tliat  *'it  must  appear  that  upon  the 
question  of  fact  presented,  the  party  has  had  a  day  in  court  in  wnicfa  he 
either  did  or  ought  to  have  put  it  in  issue,"  and  he  will  have  had  a  day  in 
court  within  the  meaning  of  this  statement  if  the  question  of  fact  was  raised 
in  the  evidence,  was  controverted  and  examined,  was  essential  to  the  main- 
tenance of  the  cause  of  action  or  defense,  and  must  have  been  detennined  in 
order  to  warrant  the  verdict  aud  judgment:  Bigelow  on  Estoppel,  88-91,  2A 
ed. 

Certsanty  is  an  essentisl  feature  of  an  estoppeL  To  render  a  judgment 
conclusive  of  any  question  in  a  subsequent  action  between  the  same  parties, 
*'  it  must  appear  either  upon  the  face  of  the  record  or  be  shown  by  extrinsic 
evidence  that  the  jM^cise  question  was  raised  and  determined  in  the  former 
suit.  If  there  be  any  uncertainty  on  this  head  in  the  record — as,  for  ex- 
ample, if  it  appear  that  several  distinct  matters  may  have  been  litigated, 
upon  one  or  more  of  which  the  judgment  may  have  passed,  without  indicat- 
ing which  of  them  was  thus  litigated,  and  upon  which  the  judgment  was 
rendered — the  whole  subject-matter  of  the  action  will  be  at  large,  and  opea 
to  a  new  contention,  unless  this  uncertainty  be  removed  by  extrinsic  evi- 
dence showing  the  precise  point  involved  and  determined.  To  apply  the 
judgment  and  give  effect  to  the  adjudication  actually  made,  when  the  zeconi 
leaves  the  matter  in  doubt,  such  evidence  is  adnussible.*' 

In  harmony  with  these  decisions,  many  illustrations  may  be  found  in  the 
books,  showing  that  a  matter  to  be  adjudtcata  must  have  been  comprehended 
in  a  prior  judicial  investigation,  and  must  be  distinctly  detennined.  In  SU* 
vena  v.  Tajt,  8  Gray,  419,  a  judgment  for  the  tenant  in  a  writ  of  entry  ii 
conclusive  evidence  of  the  title  in  a  subsequent  action  of  trespsss  by  the  de- 
mandant against  the  tenant  for  breaking  and  entering  the  same  close,  but  is 
not  a  bar  to  such  an  action,  because  the  gist  of  the  latter  action  was  the 
plaintifiTs  right  of  possession.  In  Robirnton  v.  Krutie,  29  Ark.  575,  a  recovery 
in  replevin  was  held  no  bar  to  a  subsequent  action  of  trover  by  the  de- 
mandant in  replevin,  because  "there  is  no  such  identity  of  cause  of  action 
as  to  bring  the  case  within  the  rule.  Nothing  appears  to  show  whether  the 
action  was  for  the  taking  or  the  detention  of  the  property,  or  whether  by  the 
state  of  the  pleadings  the  title  to  the  property,  or  merely  the  possession,  wss 
put  in  issue. "    A  judgment  in  an  action  for  obstmctij^g  a  brook  and  unlaw- 
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fallj  flowing  phdntifiTa  land,  in  which  the  general  issue  and  license  firom  the 
pkintiff*a  grantor  were  pleaded,  was  held  not  to  be  oondnsive  in  a  second 
action  of  the  right  of  the  defendant  to  maintain  the  dam,  that  question  not 
being  in  iesne  upon  the  pleadings:  Newdl  v.   Carpenter,  118  Mass.  411.    A 
recovery  in  an  action  of  trover  was  decided  to  be  a  bar  to  a  snbsoqennt  action 
of  aaamnpsit  for  the  same  goods,  in  Union  B.  R.  Co,  v.  Traubey  59  Mo.  355, 
the  coiirt  saying  that  in  the  action  of  trover  the  value  of  the  goods  must 
have  been  passed  upon  in  the  award  of  damages.    In  WhUekmrti  v.  BogeTs, 
3S  Md.  503,  the  plaintiff  sued  the  defendant  for  a  violation  of  a  trade-mark 
of  a  patent  medicine,   and  the    defendant  recovered  judgment.    Another 
action  was  then  brought  for  an  alleged  posterior  violation  of  the  same  trade- 
mariL,  in  wrhich  action  the  defendant  pleaded  the  former  judgment.   Evidence 
was  held  admissible  to  prove  that  in  the  prior  action  the  only  issue  between 
the  parties  was  as  to  the  defendant's  right  to  put  up  and  sell  the  medicine. 
In  the  coarse  of  the  opinion  of  the  court,  as  delivered  by  Judge  Bowleg  it 
was  aaidr  "If  it  is  sufficient  in  a  second  case  to  state  a  distinct  cause  of 
action,  or  lay  the  trespasses  on  different  days  from  those  previously  stated 
or  charged,  the  rule  would  be  nugatory.    The  jury  are  to  inquire  under  the 
plea  of  former  recovery,  or  *rt9  adjudicctta,*  whether  the  right  asserted,  or 
the  wrong  complained  ol,  is  virtually  the  same  or  identical  substantially  with 
that  involved  in  the  first  suit.    This  identity  is  determined  not  by  the  plead- 
ings only,  but  when  submitted  to  the  jury,  by  parol  proof;  it  would  be 
wholly  illusory  to  make  the  identity  of  a  cause  of  action  depend  on  the  form 
of  pleading  instead  of  the  facts  given  in  evidence.    The  date  of  the  acts 
charged  does  not  affect  the  operation  of  the  plea  of  '  res  culjudiecUa '  neces- 
sarily,  inasmuch  as  a  verdict  and  judgment  between  the  same  parties, 
whether  used  in  pleading  or  evidence,  is  equally  conclusive    when  relied  on 
as  a  protection  in  a  second  suit,  where  the  same  identical  damages  are  sought, 
to  be  recovered,  and  where  different  damages  are  claimed  for  a  posterior 
violation  of  the  same  right:  Sh(\fer  v.  Stonebrdker,  4  G.  &  J.  359.*' 

It  is  conceived  that  the  language  used  by  Chief  Justice  Parker  in  Standish 
V.  Parbtr,  was  not  intended  to  draw  any  distinction  between  the  effect  of  a 
judgment  iu  actions  for  torts,  and  in  actions  on  contracts.  It  was,  no  doubt, 
meant  to  apply  the  doctrine  of  res  adjudieata  to  the  facta  then  before  the 
eoort.  That  a  defendant  should  not  be  twice  subjected  to  an  action  at  law  for 
the  same  cause  of  action  was  distinctly  recognized,  and  the  principle  held  not 
to  be  violated  by  allowing  the  plaintiff  to  try  the  right  to  the  way  in  a  second 
action,  the  first  having  raised  the  question  only  under  the  general  issue  of 
the  fact  of  the  obstruction.  Stress  is  laid  upon  the  manner  in  which  the 
cause  appeared  before  the  court  the  first  time,  in  later  decisions  in  Massa- 
chusetts referring  to  the  principal  case:  Arnold  v.  Arnold,  17  Pick.  8;  Keni 
V.  Gerrisk,  18  Id.  585,  in  neither  of  which  is  any  difference  between  the  doc- 
trine of  res  adjudiecUa  as  applied  to  actions  for  torts  and  upon  contracts,  ad- 
verted to. 

The  rule  of  indivisibility  of  a  cause  of  action  arising  on  contracts,  which 
prevents  the  plaintiff  from  separating  his  demand  into  several  claims,  each  to 
be  the  subject  of  an  action,  is  also  applied  to  torts:  Wells  on  Hes  AdjudieoLta, 
sees.  230,  239.  And  one  cannot  have  two  distinct  actions  for  the  same  tres- 
psas:  Marble  v.  Ksyes,  9  Gray,  221.  But  for  the  continuing  a  nuisance  suc- 
uisive  actiona  may  be  brought  to  recover  for  damages  sustained  since  the 
Ust  judgment:  Schock  v.  Foreman,  3  Brewst.  157;  Beckwith  v.  Oriswold,  29 
BarL  291,  Nwins  v.  Skvens,  5  Harr  272;  Richardson  v.  Boston,  19  How 
(U.  a)263. 
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Davis  v.  Rowell. 

[3  PicKKBOro,  64.] 

Ax  AucnoK  Salb  of  Chattels  is  within  the  statute  of  imada, 

AasuMPBiT.  The  third  count  in  the  declaration  was  for  the 
non-deliyery  of  a  certain  yessel  sold  to  the  plaintiff  by  the  de- 
fendants. It  appeared  that  the  vessel  was  sold  at  auction  for 
eight  hundred  and  seventy  dollars,  but  that  the  conditions  of 
the  sale  were  not  reduced  to  writing,  and  that  the  aaetioneer 
made  no  memorandum  in  writing  of  the  sale.  He  did  not  set 
down  the  price,  nor  the  name  of  the  purchaser.  The  defend- 
ants contended  that  the  sale  was  within  the  statute  of  frauds, 
and  the  jury  were  so  instructed. 

Verdict  for  the  defendants. 

Cummins,  in  support  of  the  motion  to  set  aside  the  verdict  and 
for  a  new  trial. 

3Io8€ley,  contra. 

By  Court,  Pareeb,  C.  J.,  in  delivering  the  opinion  of  the 
isourt,  observed  in  substance,  that  if  the  statute  of  frauds  was 
applicable  to  sales  by  auction,  it  was  evident  that  none  of  the 
requisitions  had  been  complied  with  in  the  present  case.  The 
question  then  is,  whether  the  statute  is  applicable  to  such  sales. 
The  words  of  the  statute  are  general,  but  doubts  have  been  en- 
tertained by  great  men  in  England,  whether  theywere  intended 
to  include  sales  by  auction.  Other  men,  however,  equally 
great,  have  questioned  the  reasonableness  of  those  doubts.  So 
that,  so  far  as  it  regards  authority,  we  are  at  liberty  to  decide 
according  to  our  own  views  of  the  statute.  And  we  are  of 
opinion  that  it  does  apply  to  sales  by  auction.  The  reason 
given  by  Lord  Mansfield,  that  the  solemnity  of  such  sales  pre- 
cludes the  danger  of  perjury,  is  not  satisfactory.  On  the  con- 
trary, we  should  think  that  there  would  be  more  danger  of  mis- 
take and  perjury,  where  there  are  so  many  witnesses,  than 
where  there  is  only  one  or  two. 

Judgment  according  to  the  verdict. 


Ths  Msmobandum  ov  a  Sals  at  AtrcnoN  most  oootain  the  tonus  of  the 
contract,  that  is  the  names  of  the  buyer  and  seller,  the  sabjeot  of  sale,  ths 
phce  and  terms  of  credit,  and  the  conditions  of  sale  if  any:  Johnson  v.  Buck, 
35  N.  J.  338,  citing  Story  on  Sales,  sec.  467;  NicoUon  v.  FieItU,  7  H.  &  K. 
1024;  Fitzmauriee  v.  Bay  ley,  9  H.  of  L.  Gas.  78.  The  sale  of  goods  or  realty 
at  aaction  is  a  contract  within  the  statute  of  frauds:  Browne  on  the  Statata 
of  Frauds,  sees.  264,  293;  and  in  regard  to  the  sufficiency  of  the  memoran* 
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ifmu  ouuBtructioDS  given  to  the  statato  relative  to  the  eesentiala  of  the  mem- 
orandnm,  'will  be  applicable  to  auction  sales.     Pomeroy  on  Contracts  has 
eoUected  the  recent  decisions  upon  this  subject  in  section  87,  and  has  deduced 
tberefrom,  as  the  requisites  to  satisfy  the  statute,  that  the  memorandum  must 
camrtMn,  although  not  necessarily  in  a  detailed  manner:  1.  The  parties;  2.  The 
aabject-matter;  3.  The  promises  on  both  sides;  4.  The  price,  and  *' under 
the  origxiiAl  and  ordinary  language  of  the  statutory  provision;"  5.  The  con- 
sideratiozi.     In  Potter  v.  Duffield,  L.  R.,  18  K  O.  47,  passing  upon  the  man- 
ner in  irhich  the  parties  should  be  mentioned  in  the  memorandum,  signed  by 
the  aactioneer.  Sir  G.  Jessel  said,  that  the  statute  "requires  the  parties  to  be 
described  in  such  a  manner  as  that  there  can  be  no  fair  or  reasonable  divpute 
aa  to  the  person  who  is  selling  or  buying,"  and  held  that  a  signing  "on  be- 
half of  the  vendor, "was  insufficient.     It  was  also  said  to  be  requisite  that 
"in  the  same  way,  the  estate  must  be  sufficiently  described."    A  memoran- 
dum not  containing  certain  terms  regarding  credit  and  the  giving  a  note 
with  security,  was  held  insufficient  in  Norris  v.  Blair,  39  Ind.  90,  the  court, 
quoting  from  3  Para,  on  Cont.  13,  that  the  memorandum  should  contain  "all 
that  eaaentially  belongs  to  the  agreement,"  and  referred  to  the  following  de- 
cisions: Parker^a  Heirs  v.  JBodiey,  4  Bibb,  102;  Ellis  v.  Deculman's  Heirs,  Id. 
466;  SoUa  v.  Hickman^  20  Pa.  St.  180;  McFarrow's  Appeal,  11  Id  503;  and 
Morton  v.  i>ean,  13  Met.  285.     Of  the  defects  in  the  memorandum  the  par- 
ties alone  can  take  advantage:  Lewis  v.  Wells,  50  Ala.  198.     It  is  not  essen- 
tial that  the  whole  baxgain  should  be  contained  in  one  memorandum.    It  will 
be  sufficient  if  the  terms  can  be  gathered  from  two  or  more  detached  papers, 
if  the  signed  memorandum  contains  such  reference  to  the  other  papera  as  to 
make  them  a  part  of  it.     Parol  testimony  of  the  connection  between  the 
different  papers  will  not  be  received  to  make  out  the  terms  of  the  contract. 
The  connection  must  appear  by  internal  evidence  derived  from  the  signed 
memorandum:  Johnson  v.  Buck,  35  K.  J.  338;  Benj.  on  Sales,  152;  3  Para, 
on  Cont.  17;  1  Smith's  Lea.  Cas.  465.     Therefore,  conditions  of  sale,  read 
before  the  biddings  commenced,  but  not  annexed  to  the  catalogue  on  which 
the  purchaser's  names  were  entered  or  referred  to  therein,  cannot  be  used  to 
supply  the  terms  of  sale  omitted  in  the  catalogue:  Johnson  v.  Buck,  supra, 
citing  Hinde  v.  Gakn,  7  East,  538;  Kenworthy  v.  Schofield,  2  B.  &  C.  945. 

Time  whjen  Memokandum  must  be  Signed. — The  signing  of  the  pur- 
chaser's name,  by  the  auctioneer,  to  the  memorandum  of  the  sale,  must  be 
contemporaneous  with  the  sale:  MeComb  v.  Wright,  4  Johns.  Ch.  659;  Smith 
V.  Arnold,  5  Mason's  C.  C.  414;  Gill  v.  BiekneU,  2  Gush.  355;  /forton  v.  Mc- 
Carty,  53  Me.  394.  In  the  last  case  it  is  said:  '*The  law  in  allowing  the 
auctioneer  to  act  in  the  nearly  unprecedented  relation  of  agent  for  both  par- 
ties imposes  a  qualification  not  applied  to  the  usual  cases  of  agency,  and  re- 
quires that  the  single  act  which,  almost  from  necessity,  he  is  authorized  to 
perform  for  the  buyer  shall  be  done  at  the  time  of  sale,  and  before  the  ter- 
mination of  the  proceedings."  So^  also,  in  Walker  v.  JlerHng,  21  Gratt.  678, 
an  action  by  a  purchaser  at  an  auction  sale  to  recover  damages  from  oue 
alleged  to  have  agreed  to  unite  in  the  purchase,  but  whose  name  was  not 
signed  to  the  memorandum  until  the  following  day,  and  then  by  the  plaintiff. 
Judge  Staples  said:  *'The  principle  of  all  the  cases  is,  that  the  auctioneer,  at 
the  sale,  is  the  agent;  that  the  purchaser,  by  bidding,  calls  on  him  or  hia 
clerk  to  put  down  his  name  as  the  purchaser.  The  entry,  being  made  in  his 
presenoe,  is  presumed  to  be  made  with  his  sanction,  and  to  indicate  his  ap- 
proval of  the  terms  thus  written  down.  In  such  case,  there  is  but  little 
iiaiiger  of  nustake  or  fraud.    But  if  a  third  penon,  not  present^  or  even  an<h 
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tioneen,  may  afterwardB  add  the  name  of  another  pnrchaaer,  they  wmj 
«trike  out  the  name  already  inserted,  and  snhetitate  that  of  a  new  and  diffecw 
ent  purchaser.  They  may  defeat  rights  already  vested.  They  may  impoee 
liabilties  never  oontrsoted.  The  party  may  thus  be  held  liable  by  a  writing  1m 
never  saw,  signed  by  an  agent  of  whom  he  never  heard.  For  as  the  BBenio- 
randum  in  these  cases  is  the  only  evidence  of  the  oontract,  no  parol  tm^ntany 
can  be  received  to  show  that  the  terms  had  not  been  truly  and  corrvctly 
•tated.  The  rule  applicable  to  auctioneers'  sales  was  established  not  withont 
atrong  opposition  from  able  jurists.  Every  principle  of  justice  and  aoand 
policy  requires  that  the  limitation  thrown  around  them  should  be  rigidly 
adhered  to  by  the  courts." 

By  whom  thx  Memorandum  may  bs  Signed. — Neither  of  the  oontiacting 
parties  can  be  agent  for  the  other;  therefore,  a  signature  by  the  vendor  or 
purchaser  of  the  name  of  the  other  is  not  a  sufficient  signing.     The  agent  to 
make  the  signature  must  be  some  third  person :  Johnson  v.  Bttct,  35  N.  J. 
338,  citing  Wright  v.  Dannah,  2  Campb.  205;  Raynor  v.  LintJtom^  2  G.  at  P. 
124;  Sharman  v.  Brandty  L.  R.,  6  Q.  B.  720;  and  Bent  v.  Co66,  9  Grsy,  397» 
where  Bigelow,  J.,  says:  "The  chief  reason  in  support  of  the  rule  that  an 
auctioneer  acting  solely  as  such  may  be  the  agent  of  both  parties  to  bind  them 
by  his  memorandum,  is  that  he  is  supposed  to  be  a  disinterested  person,  hav- 
ing no  motive  to  misstate  the  bargain,  and  entitled  equally  to  the  eonfidenoe 
of  both  parties.    But  this  reason  fails  when  he  is  the  party  to  the  contract, 
and  the  party  in  interest  alsa"    The  clerk  of  the  auctioneer  ia  clothed  witli 
the  same  authority  as  his  master,  and  an  entry  by  him  under  the  direction  of 
the  auctioneer  is  sufficient:  Browne  on  the  Statute  of  Frauds,  sea  960;  Chittf 
on  Cont.  354,  note;  Bapti^  Church  v.  Bigelow,  16  Wend.  28;  Froat  v.  Hill,  S 
Id.  386;  Johnson  v.  Buck,  35  N.  J.  338;  Norria  v.  Blair,  39  Ind.  90;  Benj.  on 
Sales,  sec.  270. 

See,  in  harmony  with  the  principal  case,  Thomaa  v.  Trtutets,  aide,  19& 
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[2  PlOXXBIKO,  1M.I 

No  Rbcoveby  on  an  Insurance  on  Fbxiohtaob  can  be  had  by  the  master  of 
a  vessel  where  he  voluntarily  delivers  the  cargo  to  the  shipper  at  an  in- 
termediate port. 

Assumpsit  on  a  policy  of  insurance  on  the  freightage  of  the 
barque  American  from  Bichmond,  Virginia,  to  Nice.  It  was 
admitted  that  the  plaintiff  had  an  interest  in  the  freightage  to 
the  amount  insured.  It  appeared  in  evidence  that  the  barque 
sailed  on  the  second  of  September,  1821,  with  a  cargo  of  tobacco, 
and  on  the  third  met  with  a  gale  so  severe  as  to  necessitate 
putting  into  harbor  for  repairs.  The  barque  bore  away  for 
Kennebunk,  Maine,  where  it  was  ascertained  that  the  hull  was 
sound,  but  that  the  rigging  and  upper  works  were  so  damaged 
as  to  require  repairs  that  would  occupy  about  two  months'  time, 
One  Watts,  a  part-owner  in  the  tobacco,  was  reaideiit  in  Eenae- 
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bunk,  and  demanded  that  the  tobacco  be  immediately  forwarded 
in  another  yessel,  or  that  it  be  delivered  to  him,  that  he  might 
eend  it  on  in  season  for  the  French  market  for  the  fall  cancoura 
in  NoTember.    The  master^  the  plaintiff,  said  that  he  would  re- 
pair the  barque  as  soon  as  possible,  and  would  then  carry  the 
tobacco.     But  Watts  insisted  that  if  the  plaintiff  did  not  deliver 
up  the  tobacco,  or  forward  it  by  another  yessel,  he,  Watts,  would 
abandon   the  tobacco  and  look  to  plaintiff  for  damages;  yet, 
that  if  the  tobacco  should  be  delivered  up,  the  freightage,  if 
any  were  due,  should  be  settled.     The  tobacco  was  accordingly 
delivered  to  Watts,  and  plaintiff  abandoned  on  the  twelfth  of 
8epteml>er. 

Plaintiff's  counsel  contended  that  the  delivery  was  justified, 
as  it  would  cost  as  much  to  ship  the  tobacco  from  Kennebunk  to 
Nice  as  from  Bichmond  to  Nice,  and  that,  therefore,  plaintiff 
was  entitled  to  look  to  his  policy;  that  if  he  had  delayed  until 
his  vessel  was  repaired,  the  tobacco  would  not  have  reached 
Nice  in  season  for  the  fall  concours^  a  delay  unreasonable  under 
the  circumstances  of  the  case. 

PreacoU  and  F,  Dexter^  for  the  plaintiff. 
Bliss,  cafUra. 

By  Court,  Putnam,  J.     The  defendants  undertook  to  indem- 
nify the  plaintiff,  if  he  should  be  prevented  from  earning  his 
freight  by  any  of  the  perils   contained  in   the   policy.     The 
plaintiff  alleges  that  he  has  lost  the  freight  by  reason  of  the 
sea  damage  which  happened  to  the  ship.     The  defendants,  on 
the  other  hand,  contend  that  the  plaintiff  has  given  up  the 
voyage  without  auy  reason  for  which  the  defendants  are  re- 
sponsible.    It  appears  that  within  a  few  days  after  the  ship 
sailed  from  Bichmond,  she  was  obliged  to  put  into  Kennebunk 
to  repair  the  sea  damage  she  had  sustained;    that  the  master 
offered  to  repair  her,  and  that  she  could  have  been  repaired, 
and  could  have  proceeded  upon  the  voyage  in  two  months, 
^^as  the  merchant  obliged  to  wait  that  time   to  enable  the 
master  to  make  repairs?     If  he  was,  then  the  contract  of 
affreightment  was  only  suspended  by  reason  of  the  disaster 
which  befell  the  ship,  and  the  master  should  have  repaired  his 
ship,  and  proceeded.     But  if  the  contract  was  terminated  by 
the  perils  which  the  ship  encountered,  the  plaintiff  must  re- 
cover.   Neither  party  is  at  liberty  to  abandon  the  contract, 
without  the  consent  of  the  other,  or  without  legal  cause  which 
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was  not  procured  or  ocoasioned  by  the  fault  of  the  party  who 
relies  upon  it. 

The  books  are  not  very  definite  as  to  the  time  allowable  to 
the  master  to  repair,  and  go  on  with  his  voyage.     Some  of  the 
foreign  regulations  seem  not  to  be  consonant  with  reason,  ex- 
perience or  conyenience,  when  applied  to  the  usage  of  oar  own 
country.     Thus,  for  example,  according  to  the  laws  of   the 
Hanse  towns,  three  days  at  most  are  allowed  to  the  master  to 
repair.    By  the  laws  of  Oleron,  art.  4,  if  the  master  can  readily 
repair  his  vessel,  he  may  do  it,  or  if  he  pleases,  he  may  freight 
another  ship  to  perform  the  voyage.     By  the  laws  of  Wisbuy, 
art.  16,  it  is  said  that  the  master  may  fit  out  his  ship,  if  he  can 
do  it  in  a  little  time.     Molloy  (bk.  2,  c.  4,  sec.  5),  remarks  that 
in  such  case,  the  master  may  either  mend  his  ship,  or  freight 
another.     He  uses  no  words  of  restriction  as  to  the  time.     And 
a  distinguished  English  judge  (Lawrence),  in  the  case  of  Cook 
Y.  Jennings,  7  T.  B.  381,  adopts  the  general  doctrine  without 
limitation:  "  When  a  ship  is  driven  on  shore,  it  is  the  daty  of 
the  master  either  to  repair  his  ship  or  to  procure  another."    So 
in  Beawe's  Lex.  Merc.  135:  *'He  may  either  mend  his  own 
ship,  or  freight  another."    In  the  Marine  Ordinance  of  France, 
(book  3,  tit.  3,  of  Freight,  art.  11),  the  rule  is  expressed  without 
limitation  as  to  the  time:  ''  If  a  master  is  obliged  to  cause  his 
ship  to  be  refitted  during  the  voyage,  the  freighter  shall  be 
obliged  to  wait,  or  pay  his  whole  freight."    Abbott  (part  3, 
c.  7,  sec.  10),  says,  if  the  master  will,  he  may  repair  his  ship, 
if  he  can  do  it  speedily. 

What  is  to  be  understood  by  repairing  readily  or  speedily,  or 
in  a  little  time,  must  depend  upon  the  circumstances  of  the 
case.  Chief  Justice  £ent,  speaking  of  a  ship  which  was  repaired 
in  seventeen  days,  observed  that  she  was  in  a  condition  to  be 
immediately  repaired :  Griswold  v.  New  York  Ins.  Co.,  3  Johns. 
327  [3  Am.  Dec.  49.)].  The  result  would  seem  to  be  that  the 
master  might,  if  he  pleased,  have  repaired  in  a  reasonable  time. 
And  that  time  may  be  illustrated  by  considering  what  a  prudent 
master  would  have  done  if  there  had  not  been  any  insurance, 
and  if  there  had  not  been  any  objection  on  account  of  the  market, 
with  which,  it  is  well  known,  that  underwriters  have  no  con- 
cern. It  is  said  by  Gibbs,  C.  J.,  in  Oemon  v.  The  Boyal  Ex- 
change Assurance  Co.,  6  Taunt.  387,  that  the  assured  is  not  to 
elect  whether  he  will  abandon  or  not  as  the  markets  rise  and 
fall;  that  he  has  no  right  to  govern  his  conduct  by  any  sucb 
rule,  but  must  act  without  reference  to  the  state  of  the  markets. 
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And  in  the  case  at  bar,  it  seems  to  us,  that  nothing  bat  some 
other  employment  of  the  ship,  or  some  other  or  more  promisiug 
expectation  relating  to  the  disposition  or  destination  of  the 
cargo,  or  some  circumstance  affecting  the  market,  would  have 
altered  the  original  plan  of  the  voyage.  No  prudent  ship- 
owner would  have  hired  another  ship  to  carry  on  the  caigo^ 
when  be  could  so  expeditiously  have  repaired  his  own. 

One  test  of  this  reasoning  would  be,  to  consider  whether  the 
merchant  had  a  right  to  his  goods  at  Kennebunk,  against  the 
will  of  the  ship-owner  without  paying  freight.     It  has  been  al- 
ready said,   that  the  contract  of  affreightment  is  not  to  be 
terminated  at  the  will  of  one  of  the  parties  only.     Delays  not 
occasioned  by  the  fault  of  the  owner  or  master  of  the  ship  may 
take  place,  which  may  operate  most  unpropitiously  upon  the 
merchant.     Such  are  the  delays  by  contrary  winds,  as  that  the 
best  planned  voyages  are  often  frustrated.     Such  may  be  the 
case  of  an  embargo.     Such  was  the  case  in  Palmer  y.  Lorillard, 
16  Johns.  848,  cited  by  the  counsel  in  the  case  at  bar.     Palmer 
and  others  had  undertaken  to  carry  some  tobacco  from  Rich- 
mond to  New  York  for  Lorillard,  and  the  ship  sailed  upon  the 
voyage  in  February;  but  finding  the  Chesapeake  blockaded,  she 
returned  to  Richmond.     Lorillard  there  demanded  his  goods  in 
September,  but  the  master  refused  to  deliver  them  without  be- 
ing paid  half  of  the  freight,  and  in  a  few  days  the  vessel  and 
cargo  were  totally  lost  in  a  storm  at  the  wharf.     And  the  court 
held,  in  that  case,  that  the  contract  was  only  suspended  by  the 
blockade,  and  that  the  owners  of  the  ship  might  detain  the 
goods  until  they  could  prosecute  the  voyage  in  safety,  unless 
the  merchant  would  pay  full  freight.     There  the  delay  was  three 
times  as  great  as  would  have  been  sustained  by  the  plaintiff  in 
the  case  at  bar,  if  he  had  repaired  his  ship.     The  opinion  of  the 
court  was  pronounced  by  the  learned  Chancellor  Kent,  and  the 
law  upon  this  subject  was  stated  in  a  most  able  manner. 

The  case  of  Anderson  v.  Wallis,  2  Mau.  &  Sel.  245,  cited  by 
the  counsel  for  the  defendants,  is  very  strong  to  prove  that  de- 
lays which  frustrate  the  voyage  by  preventing  an  arrival  at  au 
intended  market,  are  not  a  cause  of  abandonment.  That  was  a 
policy  on  goods,  with  warranty  against  particular  average,  from 
London  to  Quebec.  The  ship  sailed  in  September,  and  received 
sea  damage,  and  was  obliged  to  bear  away  for  Cork.  She  wus 
ran  into  Kinsale  harbor  in  October,  but  was  so  much  damaged 
that  she>{ould  not  be  repaired  in  time  to  reach  Quebec  that  sea- 
son.    The  cargo  existed,  but  in  a  damaged  state.     The  assured 
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abandoned  and  claimed  a  total  loss.  Lord  Ellenborough  de- 
livered the  opinion  of  the  court,  and  a  part  of  it  is  yery  applic- 
able to  the  case  at  bar.  He  says  "  disappointment  of  arrival  is 
a  new  head  of  abandonment  in  insurance  law.  If,  wherever  a 
disappointment  were  to  arise,  an  abandonment  might  be  made, 
then  supposing  the  ship  had  sailed  on  her  voyage,  but  had  not 
arrived  in  the  river  St.  Lawrence  until  after  the  frost  set  in, 
and  was  consequently  obliged  to  wait  there  until  the  next  sea- 
son, that  would  have  been  a  cause  of  abandonment  according 
to  this  rule."  In  that  case  the  court  held  the  disaster  to  have 
been  only  a  cause  of  temporary  suspension  of  the  voyage, 
assuming  that  a  total  loss  of  a  cargo  might  be  effected,  not 
merely  by  the  destruction  of  it,  but  by  a  total  and  permanent 
incapacity  of  the  ship  to  perform  the  voyage.  The  delay  in  thai 
case  was  three  times  as  great  as  that  which  would  have  been 
sufficient  to  repair  the  ship  in  the  case  at  bar. 

In  the  case  of  Hadley  v.  Clark,  8  T.  B.  259,  the  delay  was 
occasioned  by  an  embargo.  That  was  a  suit  by  the  merchant 
against  the  owner  of  the  ship  for  not  carrying  a  cargo  of  goods 
from  Liverpool  to  Leghorn.  The  ship  sailed  from  Liverpool 
to  Falmouth  in  June,  1796,  and  while  there  waiting  for  oonvoj, 
on  the  twenty-seventh  of  July,  1796,  an  embargo  was  laid  on 
all  vessels  bound  to  Leghorn,  until  the  further  order  of  the 
board  of  privy  council.  In  August,  1798,  the  ship  returned  to 
Liverpool,  where  the  master  relanded  the  goods  without  the 
merchant's  consent.  And,  in  that  case,  the  court  determined 
that  the  embargo  had  not  dissolved,  but  had  merely  suspended 
the  contract.  In  the  case  at  bar,  if  the  vessel,  instead  of  re- 
ceiving the  sea  damage  which  she  did,  had  been  prevented 
from  arriving  at  Nice,  her  port  of  destination,  in  time  for  the  fall 
concoura,  merely  by  contrary  winds  and  tempestuous  weather, 
the  insurers  would  not  have  been  answerable.  Or,  if  she 
had  arrived  before  the  concoura,  and  there  had  been  such  great 
importations  of  tobacco  as  to  render  it  impossible  to  sell  the 
cargo,  the  defendants  would  not  have  been  answerable. 

Now  Boccus,  with  great  reason,  as  it  seems  to  us,  considers 
the  detention  of  a  ship  in  port  by  bad  weather  upon  the  same 
footing  as  a  detention  to  make  repairs,  vide  Boccus,  note  67, 
where  he  says  in  such  a  case  the  charter  party  is  not  dissolved. 
We  have  seen  that  the  underwriters  have  nothing  to  do  with  the 
market.  They  do  not  stipulate  that  the  voyage  shall  be  per- 
formed in  a  given  time;  it  is  only  that  it  shall  not  be  prevented 
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from  being  performed  at  some  time,  by  the  risks  which  they 
have  assQined. 

This  case  is  not  like  that  of  The  Isabella,  4  Bob.  Adm.  71, 
where  a  cargo  of  fish  would  haye  been  detained  by  an  embargo 
so  long  that  it  conld  not  support  the  delay.  There  it  was  held 
that  the  master  was  not  entitled  to  any  freight,  because  the 
court  thought  it  was  impossible  that  he  could  fulfill  the  contract. 
But  the  tobacco,  in  the  case  at  bar,  for  anything  that  appears, 
would  been  in  as  good  condition  if  it  had  been  carried  to  Nice 
after  the  concours,  as  it  would  haye  been  if  carried  there  before 
that  event. 

The  decision  to  which  this  course  of  reasoning  leads,  accords 
with  the  equity  of  the  case;  for  the  plaintiff  ought  to  establish 
hia  right  at  law  yery  clearly  in  such  a  case  as  is  now  presented. 
He  has  employed  his  ship  but  a  very  few  days  in  the  business.  He 
has  her  at  home,  or  near  it,  ready  to  be  employed  in  any  other 
adyenture,  and  seeks  to  recover  his  freight  from  the  underwriters, 
which  it  would  haye  cost  him  much  expense  of  money  and  time 
to  haye  earned  in  proceeding  to  Europe.    If,  howeyer,  the  dis- 
aster which  happened  had  terminated  the  contracts,  those  conse- 
quences would  haye  followed.     But  we  are  satisfied  that  the 
master  has  lost  the  freight  by  his  own  act  in  giying  up  theyoyage. 
He  had  an  interest  in  carrying  the  cargo,  which  he  was  not 
obliged  to  abandon  on  account  of  the  accident  that  happened  to 
the  ship.*   He  might  lawfully  haye  insisted  upon  detaining  the 
goods  while  the  repairs  could  haye  been  made,  which  it  seems 
to  us  could  haye  been  made  in  a  reasonable  time. 

The  opinion  of  the  court  is  that  the  yerdict  for  the  plaintiff 
must  be  set  aside,  and  that  the  plaintiflf  should  become  nonsuit. 


Jnstioe  Clifibrd,  delivering  the  opinion  of  the  conrt  in  I^eed  v.  United 
States,  11  WalL  591,  606,  cites  Clark  v.  Mass,  F,  and  M.  Ins.  Co,  in  rapport 
of  the  principle  that  neither  party  is  at  liberty  to  abandon  the  contract  with- 
out the  consent  of  the  other,  or  without  legal  cause,  and  that  such  cause 
most  not  be  one  procured  or  occasioned  by  the  fault  of  the  party  who  relies 
upon  it  See,  also,  McOaw  v.  Ocean  fns.  Co.^  23  Pick.  412;  Parsons  ▼. 
Manf.  Ins,  Co.,  16  Gray,  468;  Lord  v.  Neptune  Ins.  Co.,  10  H.  120^  in  all  of 
which  the  principal  case  is  recognized  as  authority. 
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Somes  v.  Bbeweb. 

[a  PlOEBBIIfO,  1B4.] 

A  Bona  Fidb  Pubchassa  vbom  a  Fbaudulemt  Giuirm  will  hold  ■• 
against  the  original  grantor. 

Entbt  8Uf  disseisin.  The  defendant  under  one  Skinner,  and 
WH8  a  bona  fide  purchaser  without  notice.  For  the  purpoees  of 
ibis  decision  it  was  agreed  that  Skinner^  who  had  been  Somes's 
guardian,  obtained  the  lands  in  question  bj  fraud  and  imposi- 
tion practiced  upon  Somes,  and  without  consideration.  The 
deed  and  mortgage  from  Somes  to  Skinner  were  duly  acknowl- 
edged and  recorded. 

Frescottf  for  the  demandant,  contended  that  the  deeds  fiom 
Somes  to  Skinner  were  absolutely  void,  not  Toidable,  having  been 
obtained  by  actual  fraud :  Fermor's  case^  3  Co.  77;  Jenk.  Cent.  253, 
pi.  45;  Bright  v.  Eynon,  1  Burr.  396,  397;  Bull.  N.  P.  172,  224; 
Roberts  on  Fr.  Con  v.  596;  Com.  Dig.  Covin,  B.  1;  Sands  v. 
Codvnse,  4  Johns.  698  [4  Am.  Dec.  305];  Boyd  v.  Dunlap,  1 
Johns.  Ch.  482;  Livingston  v.  EuJbbs,  2  Id.  512;  Bates  v.  Graves, 
2  Ves.  jun.  294,  295;  AUomey-^eneral  v.  Vigor,  8  Id.  283;  Eawes 
V.  Wyail,  3  Bro.  C.  C.  156;  Wright  v.  LitOer,  3  Burr.  1256; 
OockshoU  V.  Bennett,  2  T.  B.  763;  Jackson  v.  hernias,  4  Id.  166; 
22  Vin.  Abr.  13,  Void,  etc.  A,  pi.  17;  Bigot's  case,  11  Co.  27. 

S.  HuJbbard  and  Cooke,  contra. 

By  Court,  Pabkeb,  C.  J.  [After  stating  the  facts.]  On  this 
state  of  facts  we  are  called  upon  by  the  demandant,  through  his 
guardian,  to  vacate  the  title  of  the  tenant  in  the  parcels  of  land 
conveyed  as  before  mentioned,  on  the  ground  that  the  deeds  to 
Skinner  were  void,  so  that  no  title  can  be  founded  on  them  ad- 
verse to  the  demandant.  By  the  judgment  of  this  court  in  an 
action  heretofore  brought  by  Somes  against  Skinner,  for  other 
tenements  conveyed  under  like  circumstances,  after  a  trial  by  a 
jury.  Somes  has  recovered  his  seisin  and  possession;  and  it  is 
now  supposed  that  for  the  same  causes  he  has  a  legal  right  to 
recover  against  the  present  tenant,  notwithstanding  the  manner 
in  which  the  tenant  bas  become  possessed  of  the  estfites.  This 
is  a  question  of  great  importance,  and,  it  should  seem,  of  some 
novelty;  for,  in  regard  to  another  valuable  estate  conveyed  to 
Skinner  at  the  same  time,  under  the  same  circumstances,  and 
by  Skinner  afterwards  conveyed  to  William  B.  Lee,  an  action 
is  still  pending  in  the  county  of  Norfolk,  between  this  demand- 
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ant  and  Liee,  and  one  very  long  and  arduoua  trial  has  taken 
plade,  in  -which  the  principal  subject  of  inquiry  was,  whether 
the  tenant  in  the  action  was  to  be  affected  by  the  viciousness  of 
Skinner's  title,  on  account  of  his  knowledge  of  the  transactions 
between  Skinner  and  the  demandant.    In  that  case  this  shorter 
route  to  a  successful  termination  in  favor  of  the  demandant  did 
not  occur  to  the  same  counsel  who  are  employed  for  the  de* 
mandant  in  this  action,  or  at  least  it  was  not  suggested  to  the 
court,  notwithstanding  an  elaborate  report  was  made  of  the 
trial,  and  several  questions  of  law  proposed  for  the  considera- 
tion of  the  court.     This  circumstance  is  mentioned  to  account 
iu  some  measure  for  the  caution  and  delay  which  have  been  ob- 
served by  the  court  in  coming  to  a  final  decision  of  this  cause, 
and  the  pains  which  have  been  taken  to  examine  critically  the 
argument  and  authorities  which  have  been  laid  before  them  in 
aupport  of  the  demandant's  claim,   which  certainly  had  so 
plausible  an  appearance  as  to  have  excited  surprise  that  a  posi- 
tion seemingly  so  well  maintained  should  not.  have  been  more 
obvious,  and  should  have  been  left  unnoticed  in  other  contro- 
versies upon  the  same  subject-matter.     I  think  it  will  turn  out, 
upon  examination  of  principles  and  authorities,  that  this  late 
recurrence  to  a  ground  so  entirely  sufficient  to  maintain  the 
title  of  the  demandant,  if  well  founded,  was  not  owing  to  a 
want  of  sagacity  or  research,  but  to  a  sort  of  intuitive  knowl- 
edge which  a  well-read  lawyer  will  often  have  of  principles, 
which  is  sometimes  afterwards  in  a  measure  obscured  by  look- 
ing into  authorities  with  a  view  to  maintain  the  other  side  of 
the  proposition. 

The  whole  argument  of  the  defendant  rests  upon  the  position 
that  the  deeds  from  Somes  to  Skinner  were  absolutely  void,  so 
that  no  estate  or  interest  in  the  land'  passed  by  them,  but  that 
they  are  to  be  considered  by  the  law  as  nullities.  If  this  position 
is  established,  the  inference  drawn  from  it,  that  Skinner  had 
nothing  to  convey,  and,  therefore,  nothing  passed  by  his  deeds 
to  the  tenant,  is  just  and  necessary.  For  it  seems  to  be  allowed 
in  the  course  of  the  argument,  that  if  Skinner  became  seised  of 
the  tenements,  by  virtue  of  his  deeds  from  Somes  and  his  posses- 
sion under  them  (the  legal  notoriety  by  the  records  existing),  a 
bona  fide  purchaser  for  a  valuable  consideration,  ignorant  of 
any  defect  in  Skinner's  title,  could  not  be  disturbed  in  his 
estate.  This  admission  is  certainly  correct,  for  there  could  be 
no  security  of  titles,  if  a  purchaser  from  one  actually  seised  and 
and  possessed,  with  an  apparently  lawful  title  existing  on  the 
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pablio  recoxdSy  he  hsTing  no  knowledge  of  a  concealed  defect 
in  the  title  of  his  grantor,  should  be  liable  to  be  defeated  of  his 
title  by  proof  of  fraudulent  acts  of  his  immediate  or  remote 
grantor,  of  the  existence  of  which  he  had  not  even  a  suspicion; 
and  if  the  principle  on  which  the  aigument  is  founded  is  true, 
the  purchaser  would,  at  least  for  forty  years,  hold  an  estate 
defeasible  by  the  oral  proof  of  facts,  to  which  he  was  neither  a 
party  nor  privy,  transacted  by  some  anterior  parties  to  the  title, 
perhaps  after  twenty  or  more  conveyances,  all  appearing  unim- 
peachable on  the  records.  If  such  a  state  of  things  can  be 
supposed  to  exist,  the  leg^lative  power  of  correcting  mischiefs 
would  be  loudly  called  for.  We  are,  however,  well  satisfied 
that  the  law  wants  no  other  aid  in  this  respect  than  a  discreet 
examination  of  its  principles,  and  a  sound  construction  of  the 
cases  to  which  they  have  been  applied. 

The  position  to  be  maintained  by  the  demandant  is,  that  a 
deed  made  by  a  man,  who  is  allowed  by  law  to  be  a  free  agent 
and  to  have  the  control  over  his  property,  so  that  a  deed  made 
by  him,  if  he  were  dealt  fairly  with,  would  be  valid,  is  void,  if 
by  means  of  circumvention,  misrepresentation,  or  fraud,  he  has 
been  drawn  in  to  make  such  deed;  he  being,  on  account  of  the 
degree  of  his  intellect,  more  liable  to  be  imposed  upon  than 
men  in  general.     I  state  the  question  thus,  because  it  is  admit- 
ted that  Somes  was  not,  and  never  has  been,  treated  as  non 
compos  metiiis,  but  was  suffered  to  manage  his  properly,  and 
that  his  deed  would  be  good,  but  for  the  fraud  practiced  upon 
him. 

That  his  deed  to  the  party  practicing  the  fraud  may  be  con- 
sidered void,  in  relation  to  that  party,  need  not  be  denied;  a 
decision  of  the  court  on  such  a  deed  has  already  settled  that 
point.  But  it  is  not  necessary,  in  order  to  come  to  that  decis- 
ion, to  hold  the  deed  a  nullity;  it  was  sufficient  to  show  that 
the  grantor  had  a  right,  by  proving  the  fraud,  to  avoid  it 
against  the  grantee.  It  was  voidable,  undoubtedly,  by  the 
principles  of  equity  adopted  and  practiced  upon  in  our  courts 
of  common  law.  Such  a  case  as  this  in  England  would  prob- 
ably  have  afforded  cause  for  setting  aside  the  deed  in  chancery, 
and  it  was  upon  this  ground,  and  because  we  had  no  chancery 
jurisdiction  adequate  to  the  object,  that  the  principle  was  al- 
lowed to  operate  in  the  common  law  suit  between  Somes  and 
Skinner.  Between  grantor  and  grantee  in  such  cases,  the  tech- 
nical difference  between  void  and  voidable  is  wholly  immaterial. 
Whatever  may  be  avoided  may,  in  good  sense  to  this  purpose. 
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be  called  Toid^  and  this  use  of  tLe  term  Toid  is  not  oncommon 
in  the   language  of  statutes  and  of  courts.     But  in  regard  to 
the  consequences  to  third  persons,  the  distinction  is  highly  im- 
portant, because  nothing  can  be  founded  upon  a  deed  which  is 
abaolutelj  Toid;  whereas^  from  those  which  are  only  Toidable, 
fair  titles  may  flow.     These  terms  have  not  always  been  used 
with  nice  discrimination;  indeed,  in  some  books  there  is  a  great 
want  of  precision  in  the  use  of  them.     For  the  purpose  of  this 
case,  however,  the  term  void  will  be  used  to  express  that  which 
is  in  its  very  creation  wholly  without  effect,  an  absolute  nullity; 
and  voidable,  where  the  instrument  or  act  in  its  creation  has  an 
effect  to  transfer  something,  but  which  may  be  defeated  by  the 
person  making  it,  by  showing  an  inherent  vice  or  defect  in  the 
transaction.     With  this  explanation  of  terms  we  think  it  may 
be  made  to  appear  by  reasoning,  as  well  as  by  authority,  that 
the  deeds  from  Somes  to  Skinner  were  not  void  merely,  but 
only  voidable;  that  they  passed  an  estate  of  which  Skinner  be- 
came legally  seised,  defeasible  in  his  hands,  but  not  in  the 
hands  of  an  innocent  bona  fide  purchaser  under  him;  and  so,  of 
couirse,  that  the  demandant  is  lawfully  barred  of  his  right  to 
recover.     And  it  may  also  be  made  to  appear  that  this  conclu- 
sion of  law  is  equitable  and  consistent  with  sound  policy. 

The  authorities  cited  by  the  demandant's  counsel  will  be  first 
commented  upon,  in  order  to  show  that  there  is  no  one  of 
them  which  maintains  the  ground  contended  for;  and  espe- 
cially that  there  is  not  a  single  case,  at  law  or  equity,  where  a 
bona  fide  purchaser  has  been  deprived  of  his  title  by  the  proof 
of  fraud  practiced  by  his  grantor  upon  the  person  of  whom  he 
purchased;  unless  it  be  the  case  cited  from,  1  Conn.  629,  which 
will  be  particularly  attended  to.  The  first  authority  cited  is 
Fermor^B  case,  3  Co.  77.  This  case  was  in  chancery,  but  the 
opinion  of  common  law  judges  was  asked  for  by  the  chancellor. 
The  general  principle  settled  in  the  case  is,  that  fraud  vitiates 
all  transactions,  even  those  of  a  court  of  record;  and  this  gen- 
eral principle  no  lawyer  will  deny.  The  plaintiff  (Fermor)  be- 
ing seised  in  fee-simple  of  the  manor  of  Somerton,  demised  a 
messuage,  parcel  of  the  same,  to  one  Smith  for  twenty-one 
years.  Smith  held  other  parcels  of  land  in  the  same  manor  at 
the  will  of  the  plaintiff,  and  other  parcels  by  copy  of  court-roll; 
he  was  also  seised  in  fee  of  other  lands  in  the  town  of  Somerton, 
which  were  his  own  inheritance.  He  made  a  lease  of  the  house 
and  all  the  lands  which  he  held  for  years,  at  will,  and  by  copy, 
to  one  Ghappel  for  life,  and  then  by  covin  with  Chappel  levied 
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a  fine,  with  proclamations  of  all  the  lands,  as  well  those  which 
he  held  of  the  plaintiff  as  his  own  inheritance.  Cliappel  died, 
the  twenty-one  years  expired,  and  Smith  claimed  the  lands  as 
an  estate  in  fee-simple  against  Fermor,  by  yirtae  of  the  fine, 
with  proclamations  and  five  years  passed,  under  statute  4  Hen. 
VII,  c.  24,  which  in  its  terms  makes  such  proceedings  conelusiTe 
against  the  claims  of  every  one.  All  the  judges  in  Bngland 
were  consulted  in  this  case,  and  their  advice  to  the  chancellor 
was  that  this  fraudulent  abuse  of  the  law  should  not  stand 
against  the  title  of  Fermor  to  bar  him  of  his  inheritance.  This 
would  be  considered  a  simple  case  now,  for  it  could  not  be 
imagined  that  a  process  of  any  court,  founded  in  fraud  -would 
be  a  successful  covering  to  such  a  gross  abuse  of  law  and  jus- 
tice. The  process  was  against  the  very  contriver  of  and  actor 
in  the  fraud,  and  yet  it  was  thought  necessary  to  assemble  aU 
the  judges  of  England  to  assist  the  chancellor  in  breaking 
through  the  toils. 

Nothing  more  can  be  inferred  from  this  case,  than  that  the 
title  acquired  by  the  fine  and  proclamations  was  voidable;  or 
even  if  it  were  held  void,  it  would  only  be  a  misapplication  of 
that  term  and  would  not  meet  this  case,  because  there  was  no  act 
of  the  party  defrauded  which  tended  to  give  an  appearance  of 
estate  in  the  fraudulent  party.     His  possession  of  an  estate  for 
years  was  lawful  by  prior  title,  and  it  was  by  reason  of  that  very 
possession,  he  continuing  to  pay  rent  as  before,  that  he  was 
able  to  blind  the  eyes  of  the  victim  of  his  fraud.    There  is  much 
of  the  reasoning  of  the  judges  in  the  case  which  looks  as  if  a 
different  opinion  would  have  been  held,  if  the  bill  had  been 
against  a  bona  fide  purchaser  without  notice,  though  as  the  case 
did  not  require  it,  nothing  decisive  was  said  upon  that  point« 
The  citation  of  Jenkins's  Centuries,  254,  is  only  a  brief  state- 
ment of  the  above  case  from  Coke,  and  the  doctrine  is  not  ex- 
tended farther. 

The  case  of  Bates  v.  Graves,  2  Yes.  jun.  287,  is  cited  only  for 
the  expressions  of  the  lord  chancellor.  It  was  an  application 
to  chancery  to  set  aside  a  deed  alleged  to  have  been  obtained 
by  fraud  and  imposition.  The  lord  chancellor  says:  ^*  I  doubt 
whether  in  these  cases  where  the  estate  passed  by  the  deed  de- 
creed to  be  delivered  up,  you  want  a  reconveyance.  When  the 
court  has  declared  a  deed  to  be  set  aside  for  fraud  and 
imposition,  I  must  suppose  it  would  be  equally  set  aside  at 
law  upon  pleading  to  it.  In  that  case  I  apprehend  no  estate 
passes.    It  is  otherwise  if  the  estate  has  been  conveyed  to 
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•a  third  person  as  an  instrument  not  privy  to  the  fraud;  or  if 
the  deed  is  set  aside  upon  paying  so  much  money;  there,  till 
payment,  the  estate  remains:"  p.  294.     He  also  says  "  it  is  true 
that  tbere  is  a  conveyance  of  an  estate,  and  possession  is  retained 
towards  all  third  parties,  the  person  to  whom  it  is  conveyed  will 
not  be  allowed  to  be  considered  as  owner,  nor  will  the  owner- 
ship be  divested;  but  it  is  upon  that  principle  the  court  inter- 
feres, -w^here  the  deeds  are  set  aside  between  the  parties  them- 
selves, and  the  person  claiming  as  heir  from  the  party  who  con- 
veyed.     That  must  be  upon  the  ground  of  imposition;  and  the 
retaining^  is  only  an  evidence  of  fraud,  which  shows  he  must  be 
imposed  on;  and  the  circumstance  of  weakness  of  capacity 
proved  in  any  reasonable  being  added,  that  is  sufficient  to  over- 
turn the  deeds  upon  the  ground  of  actual  fraud:"  p.  292. 

The  foregoing  case  is  certainly  not  very  intelligible.  I  can  gather 
nothing^  from  it  but  that  where  a  deed  is  obtained  from  a  party 
by  a  fraud  practiced  upon  him,  and  he  or  his  heirs  would  avoid 
it  on  that  ground,  there  must  be  relief  in  chancery,  because  the 
estate  passed  by  the  deed,  and  it  is  only  by  showing  the  extrinsic 
circumstances  in  chancery  that  the  grantor  or  his  heirs  can  have 
any  relief.     In  this  case  before  the  chancellor  the  party  to  the 
fraud  was  the  defendant  in  the  suit.     Buller's  N.  P.  172,  is  cited 
to  show  that  a  deed  obtained  from  one  who  was  made  so  intoxi- 
cated that  he  did  not  know  what  he  was  about,  was  void,  and 
that  the  fact  may  be  shown  on  the  plea  of  non  est  factum.   This 
proceeds  upon  the  utter  incapacity  of  the  party  to  bind  himself 
"by  any  act;  and  the  same  authority  states  that  if  the  deed  be 
only  voidable,  the  defendant  shall  not  avoid  it  or  take  any  ad- 
vantage of  it  on  the  plea  of  non  est  factum  ^  as  that  the  obligee 
was  an  infant,  or  that  it  was  obtained  by  duress. 

In  the  case  cited  from  4  Johns.  698  [Sands  v.  Codurise^  4  Am. 
Dec.  305],  there  are  some  expressions  which,  if  correctly  used, 
give  some  countenance  to  the  doctrine  contended  for;  but  con- 
sidering them  as  applicable  to  the  case  then  under  consideration, 
they  were  proper  in  themselves,  and  do  not  necessarily  impugn 
whbt  we  consider  to  be  the  true  doctrine.     It  was  a  bill  in  chan- 
cery by  the  creditors  of  Comfort  Sands,  against  him  and  sundry 
other  persons  who  held  estates  by  conveyances  from  him,  deemed 
fraudulent  as  against  creditors;  and  upon  the  claim  of  the 
grantees  that  the  deeds  should  stand  as  security  for  moneys  and 
expenses  actually  paid  and  advanced  by  them  on  account  of  the 
estates,  this  application  was  refused  on  the  ground  of  actual 
iiand;  in  which  case,  by  the  rules  of  equity,  there  is  no  relief 
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for  the  parties;  and  the  distinction  is  taken  between  actual  and 
oonstructi^e  fraud,  in  the  former  no  relief  being  given,  and  in 
the  latter,  proTision  being  made  for  the  grantees  for  the  znonejs 
actually  advanced.  Mr.  Chief  Justice  Kent  in  order  to  main- 
tain this  distinction,  says:  "  On  the  ground  of  absolute  fraud, 
the  deeds  were  void  to  all  intents  and  purposes.  A  fraudulent 
conveyance  is  no  conveyance,  as  against  the  interest  intended 
to  be  defrauded.  Ifc  is  impossible  that  those  deeds  can  be  per- 
mitted to  stand  as  a  security  if  they  are  to  be  adjudged  Toid  ab 
inilio,  I  presume  there  is  no  instance  to  be  met  with  of  any  re- 
imbursement or  indemnity  afforded  by  a  court  of  chancery  to  a 
particeps  criminis  in  a  case  of  positive  fraud."  This,  in  relation 
to  the  subject-matter,  is  all  right.  As  it  respected  the  creditors 
of  Sands  the  deeds  were  to  all  intents  and  purposes  void  ab 
initio.  And  yet  to  some  other  purposes  they  were  no  doubt 
valid,  for  they  certainly  passed  the  estate  to  the  grantees,  so  that 
none  but  the  creditors  could  defeat  their  title.  These  dicta^ 
therefore,  prove  nothing  in  the  question  before  us. 

The  case  cited  from  1  Burr.  396,  Bright  v.  Eynon,  is  of  itself 
nothing  to  the  present  question,  if  it  was  ruled  that  a  discharge 
for  money  due,  which  was  either  forged  or  obtained  by  fraud 
and  imposition,  should  not  avail  the  party  who  forged  it,  or 
was  guilty  of  the  fraud.     It  was  probably  cited  on  account  of 
the  reference  in  it  to  the  case  of  Wyndham  v.  Chdvn/nd,  in 
which,  on  proof  of  the  fraud  and  imposition  upon  a  testatrix, 
the  jury  were  directed  to  find  non  devastavit.    But  the  mere  form, 
of  the  issue  allowed  in  that  case,  between  the  party  practicing, 
and  the  party  suffering  by  the  fraud,  cannot  be  considered  as 
settling,   even  by  implication,  the  doctrine  upon  which  the 
present  suit  is  attempted  to  be  maintained.     Upon  the  most 
careful  examination  of  the  foregoing  cases,  which  were  all  that 
were  cited  by  the  demandant's  counsel  that  appear  to  have  a 
bearing  on  this  question,  I  do  not  perceive  that,  in  any  in- 
stance, a  deed  of  a  party  competent  to  contract  has  been  deemed 
void  or  a  nullity  on  account  of  its  being  obtained  from  him  hy 
the  fraud  or  imposition  of  the  grantee.     On  the  contrary,  it 
seems  to  me  that  it  may  be  inferred  from  all  of  them,  that  such 
a  deed  passes  the  estate,  and  is  only  voidable  by  showing  under 
a  special  plea  the  circumstances  which  go  to  defeat  it.    These 
circumstances  cannot  be  given  in  evidence  on  the  plea  of  non 
est  factum.    And  it  seems  to  be  usual  in  England  to  apply  to 
the  court  of  chancery  for  relief,  which  is  given  by  setting  aside 
the  deed  and  ordering  a  reconveyance,  which,  however,  may 
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not  be  neceflsary  where  the  deed  is  set  aside;  for  the  decree  of 
the  court  makes  it  a  nullity,  although  it  had  effect  as  a  deed 
before. 

A  brief  ezaxnination  of  the  authorities  cited  on  the  other  side, 
with  others  which  have  been  looked  into  by  the  court,  will  very 
clearly  show  that  a  deed  made  under  the  circumstances  which 
are  shown  in  the  present  case,  is  not  a  nullity,  but  that  it  is 
effectual  to  pass  the  estate,  and  that  it  remains  valid  until  de- 
feated by  the  grantor  or  those  who  have  the  right  under  him; 
so  that  a  conveyance  from  the  fraudulent  grantee  to  a  third 
person  without  notice,  for  a  valuable  consideration,  will  vest  an 
indefeasible  title  in  such  second  purchaser. 

Thia  has  been  the  received  doctrine  from  the  earliest  times, 

not  only  in  this  country  and  in  Englabd,  but  also  in  those 

countries  which  act  upon  the  civil  law  as  an  authoritative  code. 

The  distinction  between  void  and  voidable  acts,  as  laid  down 

in  Perkins,  sees.  12,  14,  though  applied  by  him  to  the  acts  of 

infants,  is  founded  in  good  sense  and  sound  principle,  and  may 

be  considered  the  essence  of  the  doctrine  as  it  has  been  applied 

to  modem  cases,  where  a  question  has  arisen  upon  the  validity 

of  deeds  or  other  acts  of  parties.     The  position  is  that  all  such 

gifts,  grants  or  deeds,  made  by  infants,  which  do  not  take  effect 

by  delivery  of  his  hand,  are  void,  but  such  as  do  take  effect  by 

delivery  of  his  hand  are  voidable  only.     Thus,  a  feoffment  with 

livery  of  seisin  by  an  infant  passes  the  estate  to  the  feoffee, 

voidable  by  the  infant  either  before  or  after  he  comes  of  age, 

but  a  power  of  attorney  by  an  infant  to  another  to  make  livery 

for  him  is  void.     The  first  takes  effect  by  delivery,  the  second 

conveys  no  interest,  and  is  not  intended  to  take  effect  until 

some  act  is  done  afterwards  by  the  attorney. 

The  reason  of  this  doctrine  is,  that  by  a  feoffment  with  hvery, 
or  by  a  gift  of  a  thing  in  hand,  the  feoffee  or  donee  has  ac- 
quired every  appearance  of  ownership,  and  shall  not  be  deprived 
of  the  thing  granted,  unless  the  defect  in  his  title  is  shown  and 
proved  in  court;  whereas  by  an  executory  contract  there  is  not 
this  perfect  appearance  of  right;  so  that,  when  one  would  set 
up  such  a  contract,  the  party  appearing  to  be  bound  by  it  may 
treat  it  as  a  nullity.  And  in  the  case  of  Zouch  v.  Parsons^  3 
Burr.  1794,  Lord  Mansfield  recognizes  this  doctrine,  and  puts 
a  deed  of  bargain  and  sale  upon  the  footing  of  a  feoffment,  it 
passing  an  estate  by  delivery  of  the  hand;  and  the  identity  is 
more  complete  with  us,  where  a  deed  made  in  proper  form,  and 
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dulj  acknowledged  and  recorded,  is  to  all  intents  and  purposes 
equivalent  to  a  feoffment  with  livery  of  seisin:  Litt.  sec.  259. 

An  infant  cannot  plead  non  est  factum,  and  give  infancy  in 
evidence,  but  must  set  forth  his  incapacity  in  a  special  plea; 
which  is  not  the  case  with  femes-covert ,  whose  deeds  are  abso- 
lutely null  and  void.     And  this  same  doctrine  is  applicable  to 
the  case  of  a  deed  obtained  by  duress,  which  is  only  voidable, 
and  must  be  avoided  by  special  plea,  and  not  on  non  ed  factum,  t 
Bull.  N.  P.  172.    That  the  same  doctrine  has  not  been  expressly 
laid  down  in  English  books,  in  regard  to  deeds  obtained  hj 
fraud,  can  be  only  because  cases  of  the  kind  are  almost  entirely 
made  subject  to  chancery  jurisdiction.     Chitty,  in  his  forms  ot 
pleadings,  however,  must  be  considered  as  governing  himself 
by  the  same  principle :  2  Chit.  PI .  464.     And  in  Bac.  Abr.  tiL 
Void,  etc.,  E.,  it  is  stated  that  the  delivery  of  a  deed  cannot  be 
void,  but  is  only  voidable;  so  that,  deeds  which  take  effect  hj 
delivery  can  be  only  voidable,  while  those  which  do  not  so  take 
effect  are  absolutely  void.     This  is  in  relation  to  infants,  and 
is  the  doctrine  from  Perkins  in  different  words.     In  the  only 
case  to  be  found  in  our  own  reports,  in  relation  to  the  effect  ot 
fraud  upon  deeds,  Bliss  v.  Thompson,  4  Mass.  492,  Chief  Justice 
Pai*sous,  with  his  usual  accuracy  and  precision,  says:    "It  is 
generally  true,  that  a  man  shall  not  be  received  to  aver  against 
his  own  deed.     But  the  case  of  fraud  is  always  excepted,  which 
vitiates  every  transaction;   and  a  deed  obtained  by  fraud  is  to 
be  considered  as  a  void  contract  as  to  the  fraudulent  party. '* 
This,  I  believe,  is  the  substance  of  the  law  upon  the  subject, 
compressed  into  a  very  narrow  compass;  and  it  agrees  with  the 
commonly  received  notions  of  the  law  in  this  country.     And  it 
is  upon  this  principle  that  deeds  made  to  defraud  or  delay 
creditors,  which  by  the  common  law  as  well  as  by  the  statute 
of  Elizabeth  are  void  as  against  such  creditors,  are  nevertheless 
good  between  the  grantor  and  grantee,  and  persons  claiming 
under  them,  other  than  creditors,  and  will  support  a  title  in  a 
purchaser  of  such  fraudulent  grantee,  for  valuable  considera- 
tion, without  notice. 

This  has  always  been  understood  to  be  the  law  in  regard  to 
fraudulent  conveyances,  both  of  real  and  personal  estate  in 
this  commonwealth,  as  well  as  in  England,  and  it  seems  never 
to  have  been  questioned  until  a  late  case  in  Connecticut,  Preston 
V.  Crofut,  1  Conn.  527,  note,  in  which  the  absolute  nullity  of 
deeds  fraudulent  against  creditors,  even  as  against  a  bona  fid^ 
purchaser  from  the  fraudulent  grantee,  without  notice,  is  main- 
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tained  by  a  majority  of  the  judges.  Great  weight  Bhonld  be 
atiached  to  the  opinion  of  such  men  as  composed  that  courts 
the  more  as  their  opinion  is  unequivocally  approved  of  and 
nctioned  by  Mr.  Chancellor  Kent,  of  New  York.  Still,  as 
tlieir  decision  runs  counter  to  all  our  practical  notions,  and  ta 
many  judicial  decisions  in  this  state;  as  it  is  combatted  with 
g^reat  force  by  a  very  eminent  member  of  the  Connecticut 
l>eiich;  and  as  the  decree  of  the  chancellor  of  New  York  was 
reveTsed  in  the  court  of  errors,  conformably  to  the  opinion  of 
the  common  law  judges  of  that  state,  we  cannot  think  it  will 
be  adopted  beyond  the  jurisdiction  of  Connecticut. 

Tlie  point  was  settled  in  this  state  in  1793,  in  Essex  county » 
in  a  case  of  Goodale,  adm,  of  Hooper  v.  Nichols,  and  again  in 
1808,  before  Parsons,  C.  J.,  in  the  case  of  Sutton  v.  Lord,  in  th& 
same  county:  1  Dane's  Abr.  631.    It  is  true,  there  is  not  a  strict 
analogy  between  the  case  of  sales  made  to  defraud  creditors, 
and  a  deed  obtained  from  the  grantor  by  fraud,  for  in  the  first 
case  the  grantor  freely  parts  with  his  land,  and  therefore  can- 
not   himself  deny  the  effect  of  his  deed,  or  say  that  nothing 
X>as8ed  by  it;  but  these  cases  show  that  for  the  protection  of 
innocent  purchasers  a  title  originally  defective  may  be  purged 
of  the  defect  by  a  subsequent  conveyance.     The  principle  laid 
down  by  Perkins  in  relation  to  the  deed  of  an  infant  is  appli- 
cable in  the  reason  on  which  it  is  founded  to  deeds  of  adult 
persons  which  may  be  obtained  from  them  by  fraud.     The 
true  reason  why  a  deed  from  an  infant  which  takes  effect  by 
dellTcry  is  not  a  nullity,  is,  I  presume,  because  it  is  not  an  ex> 
Qcutory,  by  an  executed  contract,  vesting  the  possession  and 
apparent  right  of  property  in  the  grantee;  and  this  is  the  case 
in  a  great  degree  with  a  deed  obtained  by  fraud,  and  especially 
if  possession  of  the  thing  granted  accompanies  or  is  followed 
by  the  deed;  and  there  is  an  act  of  the  party  which  may  be 
considered  as  a  consent,  though  there  were  causes  and  motivea 
inducing  the  consent,  which  may  authorize  the  grantor  to  re- 
tract it,  provided  that  in  so  doing  he  does  no  injury  to  an 
innocent  person  who  is  led  to  pay  his  money  for  the  very  title 
he  has  thus  consented  to  part  with. 

Pothier,  in  his  treatise  on  Obligations,  says,  when  a  party  has 
been  drawn  into  a  contract  by  the  fraud  of  another,  the  contract 
is  not  absolutely  and  essentially  null,  because  a  consent,  though 
obtained  by  surprise,  is  nevertheless  a  consent;  but  the  contract 
«  ia  vicious  and  the  party  who  has  been  surprised  may  cause  it  to 
be  rescinded,  because  it  is  against  the  good  faith,  which  ought 
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to  regulate  contracts:  Pothier  on  Ob.,  pt.  1,  c.  1,  sec.  1,  art.  3» 
note  29.  Brown,  in  his  treatise  on  Sales,  states  the  Scotch  law 
to  be  the  same  in  regard  to  fraud.  He  says:  ''  It  is  now  ad- 
mitted on  all  hands  that  a  sale  which  has  been  brought  about 
by  the  fraud  of  one  of  the  parties,  is  not  absolutely  and  essen- 
tially null,  because  consent  has  truly  been  given,  although  un- 
lawful means  have  been  used  to  obtain  it;  that  by  such  consent, 
the  contract  is  perfected  in  the  first  instance,  and  when  de- 
livery follows,  the  property  of  the  thing  sold  is  transferred  to 
the  vendee;  that,  although  in  a  question  between  the  vendor 
and  vendee,  such  a  contract  may  be  set  aside,  and  restitution 
given  on  the  head  of  fraud,  yet  until  the  contract  is  so  set  aside, 
the  vendee,  having  the  property  of  the  subject  vested  iu  him 
by  deliveiy,  upon  a  habile  (defeasible)  title  is  able  to  transfer 
the  property  to  another;  and,  therefore,  a  second  sale,  made  by 
him  to  a  bona  fide  purchaser,  will  be  effectual,  and  his  fraud  can 
not  be  made  to  affect  the  title  of  such  a  purchaser:"  Brown  on 
Sales,  396.  This  doctrine  is  repeated  in  several  places  in  the 
same  book,  and  is  applied  by  the  law  of  Scotland  to  the  case  of 
duress,  as  well  as  that  of  fraud.  The  writer  is  treating  of  the 
sale  of  movables  only,  but  the  same  principle  is  applicable  to 
real  estate.  The  grand  distinction  taken  is  between  the  case 
of  a  sale  by  consent  of  the  vendor^  though  unlawfully  obtained, 
and  an  apparent  sale  by  means  of  violence,  such  as  theft  or 
forgery,  in  which  case  there  is  no  consent  of  any  kind;  and  it  is 
held  that  a  sale  resulting  from  the  act  and  consent  of  the  vendor 
conveys  a  title,  which  is  defeasible  only  while  the  thing  remains 
iu  the  hands  of  the  vendee.  The  English  law  is  undoubtedly 
the  same,  though,  as  such  cases  are  generally  disposed  of  in 
chancery,  there  are  not  many  decisions  to  be  found  in  the  re- 
ports of  the  common  law  cases. 

The  case  of  Parker  v.  Patrick,  5  T.  B.  175,  goes  the  whole 
length  of  the  Scotch  law,  as  laid  down  by  Brown.  The  goods 
of  the  defendant  were  obtained  from  him  by  fraud,  and  were 
pawned  to  him  without  notice.  The  defendant  prosecuted  the 
offender  to  conviction  and  got  possession  of  his  own  goods 
again.  The  plaintiff  brought  trover  and  recovered.  It  was  ob- 
jected that  there  was  no  difference  between  felony  and  fraud, 
and  that  the  defendant's  title  could  not  be  affected  by  either; 
but  the  court  held  there  was  a  difference,  and  that  as  these 
goods  were  not  obtained  by  a  felony,  the  pawnee's  right  to 
them  was  lawfully  acquired.  That  the  same  principle  would 
be  applied  to  real  property,  is  proved  by  a  case  put  by  Chief 
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bjiron  Gilbert,  in  his  historj  and  practice  of  the  hign  court  of 
chancery,  p.  287,  is  stated  thus:  "  If  B.  obtains  a  conveyance  of 
land  from  A.  by  fraud,  and  A.  quits  the  possession  to  B.,  and  B. 
sells  the  land  lo  C.  for  valuable  consideration,  bona  fide,  and  with- 
r^ut  notice,  ^\  can  never  obtain  the  land  against  C,  because  the 
fraudulent  conveyance,  with  the  quitting  the  possession,  trans- 
fers the  iDterest,  and  then,  when  0.  has  obtained  an  interest  at 
Iaw  for  his  money,  bona  fide,  a  court  of  equity  ought  not  to  take 
it  from  him."  This  case  is  decisive,  if  law,  and  it  comes  from 
a  book  of  approved  authority. 

The  same  doctrine  is  forcibly  expressed  by  Marshall,  0.  J.,  in 
the  opinion  of  the  supreme  court  of  the  United  States,  delivered 
by  him  in  the  case  of  FletcJier  v.  Peck,  6  Granch,  133.  He  says: 
**  If  a  suit  be  brought  to  set  aside  a  conveyance  obtained  by 
fraud,  and  the  fraud  be  clearly  proved,  the  conveyance  will  be 
set  aside,  as  between  the  parties,  but  the  rights  of  third  persons 
who  are  purchasers  without  notice,  for  a  valuable  consideration, 
cannot  be  disregarded.  Titles,  which,  according  to  eveiy  legal 
test  are  perfect,  are  acquired  with  that  confidence  which  is  in- 
spired by  the  opinion  that  the  purchaser  is  safe.  If  there  be 
any  concealed  defect,  arising  from  the  conduct  of  those  who  had 
held  the  property  long  before  he  acquired  it,  of  which  he  had 
no  notice,  that  concealed  defect  cannot  be  set  up  against  him. 
He  has  paid  his  money  for  a  title  good  at  law,  he  is  innocent, 
whatever  may  be  the  guilt  of  others,  and  equity  will  not  subject 
him  to  the  penalties  attached  to  that  guilt.  All  titles  would  be 
insecure,  and  the  intercourse  between  man  and  man  would  be 
very  seriously  obstructed  if  this  principle  were  overturned." 

The  ground  of  these  decisions  is  the  same  in  relation  to 
real  and  personal  estate.  It  is  that  the  delivery  of  the  thing 
by  the  owner  to  one  who  has  also  the  evidence  of  the  owner- 
ship by  the  act  of  the  party  transferring,  gives  such  an  appear- 
ance of  property  to  the  party  in  possession,  that  the  purchaser 
under  him  shall  not  be  disturbed  by  the  antecedent  fraud.  In 
this  commonwealth,  the  transfer  of  the  property  is  complete  by 
the  registry  of  the  deed;  that  is,  a  substitute  for  livery  of  seisin, 
and  gives  all  the  notoriety  required  by  the  law;  but  in  the  case 
before  us,  there  was  actual  possession  by  the  fraudulent  grantee, 
under  the  deed  to  him,  so  that  the  case  is  brought  in  form  as 
well  as  principle,  within  the  cases  cited.  Now,  it  is  said  that 
it  is  contrary  to  a  fundamental  principle  of  property  that  the 
owner  shall  be  divested  of  it  witibout  his  consent.  The  answer 
18  that  in  this  case  he  has  consented;  and  though  this  consent 
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iras  unfairly  obtained,  so  that  he  may  yacate  the  contract  against 
the  party  who  procured  it,  yet  the  policy  of  the  law  and  the 
security  of  innocent  purchasers,  who   confide  in  the  lawful 
eyidence  of  property  in  the  party  of  whom  they  purchase,  and 
particularly  in  his  having  actual  possession,  accompanied  with 
the  legal  proofs  of  property  under  the  seal  of  the  former  owner, 
require  that  titles  thus  obtained  should  not  be  disturbed.    Nor 
is  it  inequitable,  or  incongruous  with  the  rules  of  law  applied  to 
other  cases  of  misfortune  in  relation  to  property.    It  is  a  gen- 
eral and  just  rule,  that  when  a  loss  has  happened  which  must 
fall  on  one  of  two  innocent  persons,  it  shall  be  borne  by  him 
who  is  the  occasion  of  the  loss,  even  without  any  positive  IbuU 
committed  by  him,  but  more  especially  if  there  has  been  any 
carelessness  on  his  part  which  caused  or  contributed  to  the 
misfortune.     A.  man  can  scarcely  be  cheated  out  of  his  property, 
especially  of  real  estate,  in  such  manner  as  to  give  an  innocent 
purchaser  a  right  to  hold  according  to  the  principles  which  have 
been  mentioned,  without  a  degree  of  negligence  on  his  part 
which  should  remove  all  ground  of  complaint.     Suppose  him 
to  be  prevailed  upon  by  fraudulent  representations  to  ezecatd 
a  deed,  without  asking  advice  of  friends  or  counsel,  he  has  locus 
penileiilioB  when  he  goes  before  a  magistrate  to  acknowledge  iL 
He  may  then  refuse  to  deliver  possession,  and  put  the  party 
who  has  cozened  him  to  proof  of  his  title.     If,  however,  he  has 
acknowledged  the  deed,  and   given  possession,  he   ought  to 
counteract  the  notoriety  of  the  acts  and  of  the  registry,  by  giv- 
ing public  notice  of  defect  of  title  in  the  occupant,  so  that  no 
one  could  purchase  without  being  fixed  with  a  presumption  of 
notice  which  would  affect  him  with  the  fraud,  and  vitiate  his 
title.     How  different  has  been  the  conduct  in  the  present  case. 
A  deed  is  executed  with  all  due  formalities,  is  acknowledged 
and  delivered,  and  suffered  to  be  recorded  without  any  objec- 
tion.    With  respect  to  the  mortgaged  land,  the  fraudulent  as- 
signee is  allowed  four  months  after  the  assignment  to  enter 
openly  and  peaceably,  and  take  possession  for  condition  broken. 
This  could  not  be  done  without  a  public  and  notorious  act. 
And  the  assignee  holds  possession  until  he  sells  to  the  tenant. 
In  regard  to  the  other  parcel  of  land,  the  same  grantee  entered 
immediately  on  delivery  of  the  deed,  and  received  the  rents 
and  profits  more  than  two  years  before  he  sold  to  the  tenant;  and 
the  demandant  himself  has  never  signified  any  dissent  to  these 
proceedings.     Now,  what  answer  can  be  given  to  this  strong 
ground  of  equity  in  favor  of  the  tenant  who  has  thus  been  per- 
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mitted,  nay,  lared  to  part  with  his  money  for  the  title  to  these 
estates  ?  The  only  one  which  can  be  suggested  is,  that  the  de- 
mandant is  a  man  of  humble  capacity,  that  he  was  under  the 
influence  of  the  person  to  whom  he  first  parted  with  his  land. 
These  facts  he  can  avail  himself  of,  and  he  has  done  it  in  regard 
to  some  of  his  property  against  the  man  who  imposed  upon 
him;  bothe  ought  not,  being  a  competent  agent  in  law,  and 
having  the  dominion  and  control  of  his  property  during  all 
these  transactions,  to  be  allowed,  or  his  guardian  for  him,  to 
xeclaim  estate  thus  fairly,  and,  we  think,  lawfully  acquired. 
There  would  be  no  safety  in  deeds,  records,  or  any  other  evi- 
dence  of  property,  if  this  were  allowed. 

The  same  remarks  are  applicable  to  a  deed  obtained  by  du- 
ress,   which  differs  but  little  in  its  character  and  effects  from 
fraud.     Suppose  a  man  unlawfully  imprisoned  and  menaced 
with  bodily  harm,  should,  to  procure  his  liberty,  make  a  deed 
of  his  property;  the  next  day  should  go  before  a  magistrate  aud 
acknowledge  the  deed,  should  suffer  the  grantee  to  take  pos- 
session of  his  estate  and  keep  it  two  years,  having  put  his  deed 
upon  record,  no  force  or  restraint  being  upon  him  all  this  time, 
giving  no  notice  that  he  has  been  coerced,  should  then  see  the 
man  who  had  thus  obtained  his  deed,  bargain  and  sell  the  same 
land  to  another,  for  its  value,  this  person  being  wholly  ignorant 
of  the  means  by  which  the  deed  had  been  obtained;  can  it  be 
possible  he  should  be  allowed  to  take  advantage  of  this  con- 
cealed defect  to  avoid  the  title  of  the  innocent  purchaser  ?   The 
case  of  a  forged  deed  set  up  as  the  basis  of  a  title  or  the  deed 
of  an  unlettered  person  to  whom  it  was  not  read  or  was  read 
wron^  by  fraud,  may  be  different  in  principle  from  the  case  we 
have  been  considering,  the  law,  perhaps,  deeming  acts  like 
these  as  having  no  effect  at  all  upon  the  rights  of  the  parties. 
But  the  man  who  voluntarily  signs  and  seals  a  deed,  knowing 
its  contents,  though  cheated  into  the  act,  may  choose  neverthe- 
less to  let  the  deed  stand,  and  if  he  does  until  an  honest  pur- 
chaser, confiding  in  his  act,  and  who  is  never  apprised  of  any 
defect,  pays  his  price  and  enters  into  possession,  all  the  princi- 
ples of  justice  forbid  him  from  avoiding  the  title. 

[Note. — The  action  was  continued  until  the  following  Novem- 
ber term,  when  a  verdict  was  taken,  and  judgment  entered 
thereon  for  the  tenant.] 

See  Thonuu  v.  ITiomaSf  ante,  220,  and  note,  as  to  deeda  void  at  law.  In  sup* 
port  of  the  proposition  that  a  bonajide  purchaser  for  a  valuable  consideration, 
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and  without  notice  under  the  fraudulent  grantee,  would  hold  the  eitiAe  at 
law  against  the  original  grantor,  the  principal  ease  is  cited  in  Wood  t.  Mtum, 
1  Sumn.  609;  and  Johnson  y.  Peck,  1  W.  &  M.  336;  and  is  followed  in  i2o«Iqf 
V.  Bigelow,  12  Pick.  313;  Hazard  ▼.  Irwm,  18  Id.  107;  CoJSm  y.  Re^,  1  Met 
215;  AlUe  v.  BOUnga,  6  Id.  419;  Blood  ▼.  BidetnU,  13  Id.  237;  Batkr  r. 
Aaen,  8  Allen,  10;  WkUe  v.  Graves,  107  Mass.  82a 


Hasunos  v.  Lotebing. 

[3  Pieaaauie>  Sli.] 

Wabbautt  ov  Qualtet.  —  In  a  sale  note  the  words,  sold  »  qoMotitf  of 
"prime  quality  winter  oil,"  amount  to  a  wananty  thai  the  artioW 
sold  agrees  with  the  description. 

Matxbial  Variancb,  what  is  not. — ^In  declaring  upon  snoh  »  writing,  to 
allege  that  defendant  undertook  that  '*  the  oil  was  of  a  good  and  superior 
quality,  to  wit,  prime  quality  winter  oil,**  is  not  a  material  variance. 

Factob's  Personal  Liabilitt.  — A  factor  who  seUs  oil  with  a  wairan^ 
of  quality  without  designating  himself  as  agent,  is  personally  liable  on 
the  warranty,  although  he  had  settled  with  his  principal  before  notice 
of  the  breach,  and  although  the  vendee  was  informed  before  action 
brought  that  the  factor  was  not  acting  for  himsell 

Assumpsit  for  a  breach  of  a  warranty  of  quality  of  certain  oil, 
brought  on  the  writing:  '*  Sold  Mr.  E.  T.  Hastings  two  thou* 
sand  gallons  prime  quality  winter  oil,  half  in  tierces,  half  in 
hogsheads,  at  eighty  cents  per  gallon,  six  months  credit,  deliv- 
erable within  ten  days,  credit  commences  on  delivery.  William 
Lovering,  Jun."  The  defenses  set  up  were  that  the  description 
of  the  oil,  in  the  writing,  did  not  amount  to  a  warranty;  that 
there  was  a  variance  between  the  writing  declared  on  and  the 
one  produced  in  evidence;  and  that  although  the  transaction 
was  carried  on  in  Lovering's  name,  yet  that  plaintiff  was  in- 
formed by  the  owner  of  the  oil,  and  by  the  defendant  himself, 
before  the  suit  was  brought,  that  the  defendant  acted  as  agent 
merely.     Verdict  for  the  plaintiff.    Motion  for  a  new  trial. 

Shaw  and  Oay,  in  support  of  the  motion,  contended  that  the 
description  in  the  writing  declared  on  and  in  the  bill  of  parcels, 
wherein  the  oil  was  called  ''prime  quality  winter  sperm  oil," 
did  not  constitute  a  warranty:  Brown  on  Sales,  285;  Breew. 
Holbeck,  2  Doug  654;  Jeruiwine  v.  Slade,  2  Esp,  578;  Holden  v. 
Dahin,  4  Johns.  421;  Sands  v.  IhyZor,  5  Id.  404  [4  Ajn.  Dec. 
374J;  Emerson  v.  Brigham,  10  Mass.  197  [6  Am.  Dec.  109J; 
Seixas  v.  Woods,  2  Cai.  48  [2  Am.  Dec.  215];  SneU  v.  Moses,  I 
Johns.  96;  Bradford  v.  Manly,  13  Mass.  139  [7  Am.  Dec.  122], 

Fay  and  H,  H.  Fuller,  contra. 
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By  Court,  Fabe£b,  C.  J.     The  first  question  to  be  decided  is, 
whether  the  paper  ofifered  as  evidence  of  the  contract  declared 
upon  amounts  in  law  to  a  warranty  that  the  oil  sold  should 
be  of  any  particular  kind  or  quality.     The  words  of  the  writing 
are:    "Sold  Mr.  E.  T.Hastings  two  thousand  gallons  prime 
quality  winter  oil."    It  is  argued  that  the  words  which  relate 
to  the  quality  amount  to  a  description  only  of  the  thing  sold, 
and  not  to  an  undertaking  that  it  should  be  of  the  quality  de- 
scribed.    The  case  in  Douglas  (Bree  v.  Holbeck)  is  the  strongest 
in  support  of  this  position.     In  this  case  an  administrator  un- 
dertook to  sell  a  mortgage  deed  which  he  found  among  the 
papers  of  the  deceased,  and  in  his  deed  of  assignment  he  de- 
clared, by  way  of  recital,  that  it  was  a  mortgage  deed;  but  it 
was  in  fact  a  forgery.     It  was  decided  that  the  assignee  should 
not  recover  back  his  purchase-money,  because  the  adminis-* 
trator  did  not  know  it  was  a  forgery,  and  was  guilty  of  no  fraud 
in  the  transaction.     The  case  is  not  a  very  luminous  one  as  it 
appears  in  the  report.     The  statute  of  limitations  was  pleaded, 
and  the  principal  question  was  whether  the  case  was  taken  out 
of  the  statute  by  an  affirmation,  made  before  the  sale,  that  it 
was  a  mortgaf^e  deed  on  which  a  certain  sum  was  due,  and  by 
a  recital  of  the  same  nature  in  the  deed  of  assignment.     There 
was  no  allegation  or  proof  that  the  defendant  knew  the  deed 
to  be  forged,  so  there  was  no  fraud,  and  therefore  there  was 
nothing  to  take  the  case  out  of  the  statute.     It  also  appeared 
there  were  special  covenants  in  the  deed  of  assignment,  which 
circumstance  is  alluded  to  by  Lord  Mansfield  as  a  ground  of 
his  opinion,  as  tending  to  exclude  any  contract  in  regard  to 
the  validity  of  the  mortgage.    The  case  in  4  Johns.  421,  de- 
cided that  the  mere  selling  an  article  as  good,  at  a  fair  price, 
did  not  amount  to  a  warranty;  and  that  without  an  express 
warranty,  or  fraud,  the  purchaser  could  not  recover  for  any 
defect  in  the  article.     This  amounts  to  no  more  than  the  doc- 
trine generally  received  that  the  selling  for  a  sound  price  does 
not  imply  a  warranty  of  the  goodness  of  the  thing  sold.     There 
is  a  case,  1  Johns.  96,  which  goes  to  the  same  point.     And  the 
case  in  5  Johns.  404  [Sands  v.  Taylor,  4  Am.  Dec.  374]   de- 
termined that  a  sale  by  sample  is  no  warranty  that  the  goods 
are  sound  or  in  good  condition,  but  only  that  they  are  of  the 
Same  kind.     This  is  also  settled  in  Parkinson  v.  Lee,  2  East,  314, 
and  is  admitted  in  our  case  of  Bradford  v.  Manly,  13  Mass.  139 
[7  Am.  Dec.  122],  the  general  doctrine  of  which  case,  viz.,  that 
a  sale  by  sample  is  a  warranty  that  the  thing  sold  conforms  in 
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kind  to  the  sample,  appears  to  be  recognized  in  England  and 
in  New  York,  vide  4  Campb.  22, 145,  though  the  doctrine  was 
by  some  considered  as  novel  when  established  here. 

Admitting  that  the  words  in  the  written  contract  are  a  de> 
Bcription  of  the  thing  sold,  the  description  is  a  material  part  of 
the  contract,  and  ought  to  be  considered  a  warranty  when  it  was 
so  intended  by  the  parties.  In  the  case  of  PcaHey  y.  Freeman, 
3  T.  B.  57,  Buller,  J.,  says  that  Lord  Holt,  C.  J.,  bad  held  that 
an  affirmation  at  the  time  of  a  sale  is  a  warranty,  provided  it 
appear  in  evidence  to  have  been  so  intended.  Now  a  description 
of  the  article  inserted  in  a  bill  of  parcels,  or  in  a  sale  note,  such 
as  is  used  in  England,  ought  to  be  considered  evidence  that  the 
thing  sold  was  agreed  to  be  such  as  represented.  It  was  so  held 
in  3  Campb.  462,  where  a  sale  note  of  two  tons  of  fair  merchant- 
able sassafras  wood  in  logs  was  held  to  be  equal  to  a  warranty 
that  the  wood  sold  was  of  merchantable  quality. 

In  the  case  of  Oardiner  v.  Oray,  4  Campb.  144,  the  same 
principle  is  adopted.  A  sale  note  mentioned  that  twelve  bags 
of  waste  silk  were  sold  at  ten  shillings  and  six  pence  per  pound, 
and  samples  were  shown.  The  silk  was  delivered  afterwards, 
but  did  not  correspond  with  the  samples,  and  was  not  salable 
under  the  denomination  of  "  waste  silk."  Lord  EUenborough 
held  that  '*  it  was  not  a  sale  by  sample,  because  there  was  a 
written  contract,  viz.,  the  sale  note;  but  that  the  purchaser 
had  a  right  to  expect  a  salable  article  answering  to  the  descrip- 
tion in  the  contract.  Without  any  particular  warranty  this  is 
an  implied  term  in  every  such  contract";  that  is,  such  a  de- 
scription in  a  sale  note  is  sufficient  evidence  of  a  warranty. 
Where  there  is  no  opportunity  to  inspect  the  conmiodity,  the 
maxim  caveat  emptor  does  not  apply,  was  said  in  the  same  case 
by  the  same  eminent  judge. 

It  is  difficult  to  distinguish  that  case  from  the  one  before  us. 
The  sale  note,  as  the  papers  signed  by  the  defendant  may  be 
called,  acknowledged  a  sale  of  oil,  which  he  calls  prime  quality 
winter  oil.  The  purchaser  had  a  right  to  expect  oil  which 
would  sell  in  the  market  as  such,  and  it  was  one  of  the  terms  of 
the  contract  that  he  should  have  such;  the  jury  have  found  that 
the  oil  delivered  did  not  answer  that  description;  there  is,  there- 
fore a  breach  of  the  contract.  A  different  rule  of  decision  seems 
to  have  been  followed  in  New  York,  so  far  as  the  law  may  be 
considered  as  settled  there  by  the  cases  of  Seixas  v.  Woods,  2 
Cai.  48  [2  Am.  Dec.  215],  but  from  what  fell  from  Mr.  Justice 
Spcucer,  in  the  case  of  Sands  v.  Ibylor,  5  Johns.  404  [4  Am. 
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Dec.  374 J,  it  may  be  doubted  whether  that  case  is  considered  as 
settling'  a  general  rule.     He  sajs:  "  It  has  frequently  been  de- 
cided here,  that  on  the  sale  of  a  commodity  no  action  can  be 
sustained  for  any  difference  in  quality  between  the  thing  con- 
tracted for  and  the  thing  delivered,  unless  there  be  fraud  or  a 
warranty;"  by  which  he  is  supposed  to  mean  an  express  formal 
warranty;  because  it  was  determined  in  the  case  of  Seixaa  y. 
Woods,  that  a  description  in  a  bill  of  parcels  was  no  warranty. 
But  he  says,  *'  I  am  disposed  to  confine  this  rule  to  the  case  of 
a  sale  ^where  the  thing  sold  is  exhibited,  and  am  ready  to  admit 
that  on  sales  by  sample,  there  is  an  implied  warranty  that  the 
sample,  taken  in  the  usual  way,  is  a  fair  specimen  of  the  thing 
sold."     The  New  York  doctrine,  thus  qualified ,  would  agree 
with  that  of  Lord  Ellenborough  in  the  case  of  Oardiner  v.  Oray^ 
and  with  the  case  before  cited  from  oiur  reports  of  Bradford  v. 
Manly.     The  case  of  Biggins  y.  Livermore,  14  Mass.  106,  went 
upon  the  same  principle.     An  insurance  upon  the  Swedish 
brig  Sophia,  was  held  to  be  a  warranty  that  the  yessel  was 
Swedish. 

It  is  said,  however,  that  the  writing  said  to  contain  a  warranty 
IB  executory,  a  mere  contract  to  sell,  and  that  the  actual  sale 
was  when  the^.oil  was  delivered  and  when  the  other  paper  in  the 
case  was  made  out,  which  enumerated  the  different  casks  of  oil 
and  their  contents,  but  this  would  not  be  according  to  the  in- 
tention of  the  parties  the  sale  being  intended  to  be  complete 
when  the  first  paper  was  given,  as  is  evident  from  the  terms  of 
it.     The  other  paper  was  made  out  for  the  purpose  of  adjusting 
the  amount  and  taking  the  security;  and  even  if  this  latter  were 
the  only  paper,  the  same  description  of  the  oil  being  contained 
in  it,  the  nature  of  the  contract  would  be  the  same;  for  we  do 
not  see  why  a  description  in  the  bill  of  parcels  is  not  a  repre- 
sentation, as  well  as  that  in  the  first  paper,  which  may  be  called 
a  sale  note  or  memorandum.     So  that  upon  this  first  point  we 
think  the  case  is  clearly  with  the  plaintiff.     And  the  second 
point  is  equally  clear  on  the  same  side,  viz.,  that  the  defendant 
having  signed  the  contract  with  his  own  name  without  designa- 
ting himself  as  agent,  or  by  any  words  showing  that  he  acted 
for  the  owner  of  the  oil,  is  personally  bound,  notwithstanding 
he  was  in  truth  but  a  factor,  and  was  known  to  be  such  by  the 
plaintiff.     One  selling  for  another  binds  himself  by  the  contract 
of  sale,  unless  he  shows  his  representative  character  on  the  face 
of  the  contract. 
The  defendant,  in  this  case,  signed  the  contract  with  his  own 
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name  only.    The  parchaser  had  a  right  to  treat  hizii  as  the 
vendor.    The  books  show  that  an  agent  who  makes  a  contract 
for  another  binds  himself,  unless  he  exprussly  biipulates  for  his 
principal.    There  are  three  cases  in  which  the  agent  becomes 
personally  liable:  1.  Where  the  principal  is  not  known;  2. 
Where  there  is  no  responsible  principal;  3.  Where  the  a^nt 
becomes  liable  by  any  undertaking  of  his  own:  Paley  on  Prin- 
cipal and  Agent  (£ng.  ed.)  249;   2  Liyermore,  Principal  and 
Agent,  255.     Agents  who  draw  or  indorse  bills  for  their  princi* 
pals,  but  without  qualifying  their  signature,  are  held  personallj 
upon  the  bills:  Thomas  v.  Bishop ^  Str.  955;  LeadbiUer  y.  Farrow, 
2  Mau.  &  Sel.  345.    And  his  liability  exists,  although  it  be 
known  to  the  party  who  takes  the  bill  that  he  was  merely  an 
agent.     The  cases  of  Stackpole  t.  Arnold^  11  Mass.  27  [6  Am. 
Dec.  150];  and  Long  v.  Oolbum,  Id.  97  [6  Am.  Dec.  160],  are 
also  in  point. 

The  remaining  point  in  the  case  has  been  the  cause  of  some 
hesitation,  but  we  are  finally  fully  satisfied  upon  it.  It  has 
been  insisted  upon  by  the  defendant's  counsel,  that  there  is  a 
material  variance  between  the  contract  as  averred  in  the  decla- 
ration and  the  paper  writing  produced  as  evidence  of  that  con- 
tract. We  think  the  variance  is  in  words  only,  not  in  substance. 
The  averment  is,  that  the  defendant  undertook  that  the  oil  was 
of  a  good  and  superior  quality,  to  wit,  prime  quality  winter  oil. 
The  bill  of  parcels  states  that  the  defendant  sold  prime  quality 
winter  oil.  It  is  obvious  that  there  is  no  variance  even  in  terms, 
if  the  words  under  the  acUicel  are  to  be  considered  the  substan- 
tial averment.  Without  these  there  would  be  a  difference  in 
phraseology,  which,  according  to  the  strictest  rules  of  plead- 
ing, would  be  held  to  be  a  variance.  Now,  it  is  certain,  thai 
the  words  under  the  acUicet  are  not  to  be  rejected,  if  they  are 
essential  to  the  declaration  and  are  of  a  nature  to  be  traversed. 
And  it  appears  by  the  books  that  words  so  placed  may  be  used 
to  qualify,  explain,  limit,  or  restrain  more  general  words  used  in 
the  succeeding  part  of  the  averment:  2  Wm's  Saund.  290,  a., 
note. 

Now,  although  the  plaintiff  has  said,  in  the  former  part  of 
his  averment,  that  the  oil  sold  was  of  a  good  and  superior  qual- 
ity, yet  he  goes  on  to  give  his  own  meaning  of  those  terms, 
viz.,  prime  quality  winter  oil.  And  there  is  no  inconsistency 
in  this;  for,  without  doubt,  prime  quality  winter  oil  is  good 
and  superior  to  other  oil  in  the  market.  With  this  use  of  the 
averment  under  the  acilicel,  the  declaration  ajLd  the  evidence 
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are  identical.     And  there  is  no  doubt  this  is  a  proper  use  of 
that  leg^al  phraseology;  for  an  averment  in  such  form,  if  of  any- 
thing material,  is  traversable,  and,  indeed,  if  anjthiDg  is  to  be 
rejected,  it  should  be  the  former  part  of  the  averment,  which, 
beings  explained  bj  the  latter  part,  has  become  unessential.    In 
the  case  of  Faine,  Judge,  v.  Fox,  16  Mass.  133,  this  court  is  re- 
ported to  have  said,  that  the  words  following  a  videlicet  in  a 
declaration  are  never  to  be  taken  as  an  averment,  and  are  not 
traversable.    This  was  undoubtedly  a  mistake.    It  is  only  where 
the  allegation  so  expressed  is  immaterial,  and  might  have  been 
omitted,  that  it  shall  not  be  traversed,  and  may  be  rejected  as 
wholly  useless.    The  office  of  a  scilicei  is  well  explained,  and 
all  the  authorities  necessary  to  be  consulted  are  to  be  found  in 
Sergeant  Williams's  notes  to  Dakiii's  caae,  2  Saund.  290,  a. 

All  the  objections  being  overruled,  the  judgment  must  be  ac- 
cording to  the  verdict. 

XJFoir  THB  Subject  or  Implixd  Wabbantibs  on  thx  Salb  of  chattels,. 
■ee  Emerwn  v.  Brigham,  6  Am.  Dec.  109;  and  Bradford  v.  Manly,  7  Id.  122, 
and  tiie  notes  to  those  cases.  The  principal  case  is  cited  and  explained  in 
RkkxtU  ▼.  Hays,  13  Ind.  181,  190;  in  Randall  v.  Rhodes,  1  Curt.  92,  m  to  the 
natore  of  the  bill  of  parcels.  In  Osgood  v.  Lewis,  2  H.  &  G.  495,  the  state- 
ment in  a  bill  of  parcels  for  a  quantitj  of  oil,  that  it  was  "  vinter-pressed 
sperm  oil,"  amonnted  to  an  express  warranty  by  the  vendor,  that  such  oil 

waa  winter-pressed. 
HaaUngs  v.  Lovering,  is  said,  in  Henshaw  v.  Robins,  9  Met.  83,  87,  to  have 

"  settled  the  law  '*  in  Massaohnaetts  upon  the  sabjept  of  which  it  treats.   The 

caae  ia  also  cited  approvingly  in   Winsor  v.  Lombard,  18  Pick.  60;  and  in 

Edwards  ▼.  Marey,  2  Allen,  490. 


Stabk  v.  Pabeeb. 

[2  PioxxBiira,  267.] 

Butibety  or  Contbact. — One  who  engages  to  serve  another  for  a  specified 
time  for  a  certain  som,  cannot,  against  the  consent  and  without  the  fault 
of  the  other,  leave  his  service  before  the  expiration  of  the  time,  and 
recover  on  a  quantum  meruU, 

LiDBBiTATns  ASSUMPSIT  for  sorviccs  performed  by  the  plaintiff 
on  and  about  the  defendant's  farm.  It  appeared  in  evidence  that 
the  plaintiff  had  agreed  to  work  for  the  defendant  for  one  year 
for  the  sum  of  one  hundred  and  twenty  dollars,  and  that  the 
plaintiff  voluntarily  left  the  defendant's  service  before  the  ex* 
piration  of  the  year,  without  any  fault  on  the  part  of  the  def end** 
ant,   and  against  his  consent.     Strong,  J.,  before  whom  the 
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cause  was  heard,  directed  the  jury  that  the  plaintiff  was  entitled 
to  recover  for  the  services  actually  performed,  deducting  there- 
from the  damages  occasioned  by  reason  of  his  departure.  The 
defendant  excepted.    Verdict  for  the  plaintiff 

W.  K  Fuller,  for  the  plaintiff. 

B,  Sumner,  contra. 

By  Court,  LmooLN,  J.     This  case  comes  before  us  upon  ex- 
ceptions filed,  pursuant  to  the  statute  to  the  opinion,  in  matter 
of  law  of  a  judge  of  the  court  of  common  pleas,  before  iirhom 
the  action  was  tried  by  a  jury,  and  we  are  thus  called  upon  to 
revise  the  judgment  which  was  there  rendered.    The  exceptions 
present  a  precise  abstract  question  of  law  for  consideration, 
nf\mely,  whether  upon  an  entire  contract  for  a  term  of  serrioe 
for  a  stipulated  sum,  and  a  part  performance,  without  any  ex- 
cused for  neglect  of  its  completion,  the  party  guilty  of  the  n^- 
lr<;t  can  maintain  an  action  against  the  party  contracted  with 
for  an  apportionment  of  the  price,  or  a  quarUum  meruU  for  the 
services  actually  performed.     Whatever  may  be  the  view  prop- 
erly taken  of  the  contract  between  the  parties  in  the  case  at 
bar,  the  point  upon  which  it  was  ruled  in  the  court  below  em- 
braced but  this  single  proposition.    The  direction  to  the  jniy 
was:  '^  That  although  proved  to  them  that  the  plaintiff  agreed 
to  serve  the  defendant  for  an  agreed  price  for  a  year,  and  had 
voluntarily  left  bis  service  before  the  expiration  of  that  time, 
and  without  the  fault  of  the  defendant,  and  against  his  consent, 
still  the  plaintiff  would  be  entitled  to  recover  of  the  defendant 
in  this  action,  a  sum  in  proportion  to  the  time  he  had  served, 
deducting  therefrom  such  sum  (if  any)  as  the  jury  might  think 
the  defendant  had  suffered  by  having  his  service  deserted."    If 
this  direction  was  wrong,  the  judgment  must  be  reversed,  and 
tbe  case  sent  to  a  new  trial,  in  which  the  diyersity  of  construc- 
tion given  to  the  character  and  terms  of  the  contract  by  the 
counsel  for  the  respective  parties  may  be  a  subject  for  distinct 
consideration. 

It  cannot  but  seem  strange  to  those  who  are  in  any  degree 
familiar  with  tbe  fundamental  principles  of  law  that  doubts 
should  ever  have  been  entertained  upon  a  question  of  this 
nature.  Courts  of  justice  are  eminently  characterized  by  their 
obligation  and  office  to  enforce  the  performance  of  contracts, 
and  to  withhold  aid  and  countenance  from  those  who  seek 
through  their  instrumentality  impunity  or  excuse  for  the  viola* 
tion  of  them.     And  it  is  no  less  repugnant  to  the  well  estab* 
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lished  rules  of  civil  jurisprudence,  than  to  the  dictates  of  moral 
sense,  that  a  party  who  deliberately  and  understandingly  enters 
into  an   engagement  and  voluntarily  breaks  it,  should  be  per- 
mitted to  make  that  very  engagement  the  foundation  of  a  claim 
to  compensation  for  services  under  it.  The  true  ground  of  legal 
^iemand  in  all  cases  of  contracts  between  parties,  is  that  the  party 
claiming^  iias  done  all  which  on  his  part  was  to  be  performed  by  the 
ienna  of  the  contract  to  entitle  him  to  enforce  the  obligation  of 
the  other  party.     It  is  not  sufficient  that  he  has  given  to  the 
party  contracted  with  a  right  of  action  against  him.  The  ancient 
doctrine  on  this  subject,  which  was  carried  to  such  an  absurd 
extent  as   to  allow  an  action  for  the  stipulated  reward  for  a 
specified  service,  under  a  total  neglect  of  performance,  leaving 
tiie  other  party  to  his  remedy  for  this  neglect,  by  an  action  in 
turn,  has  been  long  since  wisely  exploded,  and  the  more  reason- 
a\Ae  rule  before  stated,  in  late  decisions,  is  more  clearly  estab- 
lished. 

Upon  examining  the  numerous  authorities,  which  have  been 
collected  with  great  industry  by  the  counsel  for  the  plaintiff,  it 
will  be  found  that  a  distinction  has  been  uniformily  recognized 
in  the  construction  of  contracts  between  those  in  which  the 
obligation  of  the  parties  is  reciprocal  and  independent,  and 
those  where  the  duty  of  the  one  may  be  considered  as  a  con- 
diUon  precedent  to  that  of  the  other.     In  the  latter  cases,  it  is 
held  that  the  performance  of  the  precedent  obligation  can  alone 
entitle  the  party  bound  to  it  to  his  action.     Indeed,  the  argu- 
ment of  the  counsel  in  the  present  case  has  proceeded  entirely 
upon  this  distinction,  and  upon  the  petitio  principii  in  its  appli- 
cation.    It  is  assumed  by  him  that  the  service  of  the  plaintiff 
for  a  year  was  not  a  condition  precedent  to  his  right  to  a  pro- 
portion of  the  stipulated  compensation  for  that  entire  term  of 
service,  but  that  upon  a  just  interpretation  of  the  contract  it  is 
80  far  divisible  as  that  consistently  with  the  terms  of  it,  the 
plaintiff  having  labored  for  any  portion  of  the  time,  may  re- 
ceive compensation  pro  ianto.     That  this  was  the  intention  of 
tbe  parties  is  said  to  be  manifest  from  the  fact  found  in  the 
case  that  the  defendant  from  time  to  time  did  in  fact  make  pay- 
XQBDts  expressly  toward  this  service.     We  have  only  to  observe 
upon  this  point  in  the  case,  that  however  the  parties  may  have 
intended  between  themselves,  we  are  to  look  to  the  construction 
given  to  the  contract  by  the  court  below.     The  jury  were  not 
instructed  to  inquire  into  the  meaning  of  the  parties  in  making 
the  contract.     They  were  instructed  that  if  the  contract  was 
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entire  in  reference  alike  to  the  service  and  the  compensation,  ^ 
still  by  law  it  was  so  divisible  in  the  ramedj  that  the  partj  f* 
might  recover  on  equitable  consideration  for  his  labor,  altJiongh 
the  engagement  to  perform  it  had  not  been  fulfilled.  The  con- 
tract  itself  was  not  discharged;  it  was  considered  as  still  sub- 
sisting, because  the  loss  sustained  by  the  defendant  in  the 
breach  of  it  was  to  be  estimated  in  the  assessment  of  damages 
to  the  plaintifif.  A  proposition  apparently  more  objectioDable 
in  terms,  can  hardly  be  stated,  and  if  supported  at  all  it  must 
rest  upon  the  most  explicit  authority. 

The  plaintifif  sues  in  indebiialuB  assumpsU  as  though  there  was 
no  special  contract,  and  yet  admits  the  existence  of  the  eontract 
to  affect  the  amount  he  shall  recover.     The  defendants  objects 
to  the  recovery  of  the  plaintifif,  the  express  contract  which  has 
been  broken,  and  is  himself  charged  with  damages  for  the 
breach  of  un  implied  one  which  he  never  entered  into.   The  rule 
that  expressum/acU  cessare  tactum  is  as  applicable  to  this,  as  to 
every  other  case.     If  the  contract  is  entire  and  exeoutoiy,  it  is 
to  be  declared  upon.     Where  it  is  executed  and  a  mere  duty  to 
pay  the  stipulated  compensation  remains,  a  general  count  for 
the  money  is  8ufiB.cient.    Numerous  instances  are  indeed  to  be 
found  in  the  books,  of  actions  being  maintained  where  the  spe- 
cific contract  has  not  been  executed  by  the  party  suing  for 
compensation,  but  in  every  case  it  wiU  be  seen  that  the  precise 
terms  of  the  contract  have  been  first  held,  either  to  have  been 
expressly  or  impliedly  waived,  or  the  non-execution  excused 
upon  some  known  and  settled  principle  of  law.     Such  was  the 
case  in  Burn  v.  Miller,  4  Taunt.  733;  Thorpe  v.  WhUe  ej  aZ.,  13 
Johns.  53;   and  in  most  of  the  cases  cited  by  the  plaintiff's 
counsel,  in  which  the  decision  was  had  upon  considering  the 
obligation  of  the  party  to  execute  the  contract,  and  not  upon 
the  construction  of  the  contract  itself.     Nothing  can  be  more 
unreasonable  than  that  a  man  who  deliberately  and  wantonly 
violates  an  engagement,  should  be  permitted  to  seek  in  a  court 
of  justice  an  indemnity  from  the  consequences  of  his  voluntary 
act;  and  we  are  satisfied  that  the  law  will  not  allow  it. 

That  such  a  contract  as  is  supposed  in  the  exceptions  before 
us,  expresses  a  condition  to  be  performed  by  the  plaintifif,  pre* 
cedent  to  his  right  of  action  against  the  defendant,  we  cannot 
doubt.  The  plaintifif  was  to  labor  one  year  for  an  agreed  price. 
The  money  was  to  be  paid  in  compensation  for  the  services  and 
not  as  a  consideration  for  au  engagement  to  serve.  Otherwise, 
as  no  precise  time  was  fixed  for  payment,  it  might  as  well  be 
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recoTered  before  the  commencement  of  the  labor  or  during  its 
progress,  as  at  any  sabeequent  period.  While  the  contract  was 
executory  and  in  the  course  of  execution,  and  the  plaintiff  was 
in  the  employ  of  the  defendant,  it  would  nerer  have  been 
thought  an  action  could  be  maintained  for  the  precise  sum  of 
compensation  agreed  upon  for  the  year. 

The  agreement  of  the  defendant  was  as  entire  on  his  part  to 
pay,  as  that  of  the  plaintiff  to  serve.    The  latter  was  to  serve 
one  jear,  the  former  to  pay  one  hundred  and  twenty  dollars. 
TJpoa  the  construction  contended  for  by  the  plaintiff's  counsel, 
that  the  defendant  was  to  pay  for  any  portion  of  the  time  in 
\?hich  the  plaintiff  should  labor,  in  the  same  proportion  to  the 
whole  sum  which  the  time  of  labor  done  should  bear  to  the 
time  agreed  for,  there  is  no  rule  by  which  the  defendant's 
liability  can  be  determined.    The  plaintiff  might  as  well  claim 
his  wages  by  the  month  as  by  the  year,  by  the  week  as  by  the 
month,  and  by  the  day  or  hour  as  by  either.     The  responsibility 
of  the  defendant  would  thus  be  affected  in  a  manner  totally  in- 
consistent with  the  terms  of  his  agreement  to  pay  for  a  year's 
service  in  one  certain  and  entire  amount.     Besides,  a  construo- 
tion  to  this  effect  is  utterly  repugnant  to  the  general  under- 
fitanding  of  the  nature  of  such  engagements.    The  usages  of 
the  country  and  common  opinion  upon  subjects  of  this  descrip- 
tion are  especially  to  be  regarded,  and  we  are  bound  judicially 
to  take  notice  of  that  of  which  no  one  is  in  fact  ignorant.    It  may 
be  safe  to  affirm  that  in  no  case  has  a  contract  in  the  terms  of 
the  one  under  consideration  been  construed  by  practical  men 
to  give  a  right  to  demand  the  agreed  compensation,  before  the 
performance  of  the  labor,  and  that  the  employer  and  employed 
alike  uniTersally  so  understood  it.     The  rule  of  law  is  in  entire 
accordance  with  this  sentiment,  and  it  would  be  a  flagrant  vio- 
lation of  the  first  principles  of  justice  to  hold  it  otherwise. 

The  performance  of  a  year's  service  was  in  this  case  a  condi- 
tion precedent  to  the  obligation  of  payment.  The  plaintifl 
must  perform  the  condition  before  he  is  entitled  to  recover  any- 
thing under  the  contract,  and  he  has  no  right  to  renounce  his 
Agreement  and  recover  upon  a  quantum  meruit.  The  cases  of 
McMillan  v.  Vanderlip,  12  Johns.  165  [7  Am.  Dec.  299 1;  Jennings 
V.  Camp,  13  Id.  94  [7  Am.  Dec.  367];  and  Beab  v.  Moor,  19  Id. 
337,  are  analogous  in  their  circumstances  to  the  case  at  bar,  and 
are  directly  and  strongly  in  point.  The  decisions  in  the  Eng- 
lish cases  express  the  same  doctrine:  Waddinglon  v.  Oliver,  2 
^.  B.  61;  EUis  v.  Hamlin,  3  Taunt.  52;  and  the  principle  is 
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fully  supported  by  all  the  elemeutarj  writers.  Sat  it  has  been 
urged  that  whatever  may  be  the  principle  of  the  common  law, 
and  the  decisions  in  the  courts  of  New  York  on  this  sabject,  a 
different  rule  of  construction  has  been  adopted  in  this  common- 
wealth; and  we  are  bound  to  believe  that  such  has  sometimes 
been  the  fact,  from  the  opinion  of  the  learned  and  respectable 
judge  who  tried  this  cause,  and  from  instances  of  similar  de- 
cisions cited  at  the  bar,  but  not  reported.  The  occasion  of  so 
great  a  departure  from  ancient  and  well-established  principles 
cannot  be  well  understood.  It  has  received  no  sanction  at  any 
time  from  the  judgment  of  this  court  within  the  period  of  our 
reports. 

As  early  as  the  second  volume  of  Massachusetts  reports,  in 
the  case  of  Faxon  v.  Mansfield,  the  common  law  doctrine  in  rela- 
tion to  dependant  covenants,  was  recognized  and  applied,  and 
in  several  subsequent  cases  it  has  been  repeated  and  uniformir 
adhered  to.     The  law,  indeed,  is  most  reasonable  in  itself.     It 
denies  only  to  a  party  an  advantage  from  his  own  wrong".     It 
requires  him  to  act  justly,  by  a  faithful  performance  of  his  own 
engagements,  before  he  exacts  the  fulfillment  of  dependent  oh- 
ligations  on  the  part  of  others.     It  will  not  admit  of  the  mon- 
strous absurdity,  that  a  man  may  voluntarily  and  without  cause, 
violate  his  agreement,   and   make    the  vezy  breach  of    that 
agreement  the   foundation  of  an  action  which  he  could  not 
maintain  under  it.     An  apprehension  that  this  rule  may  be 
abused  to  the  purposes  of  oppression,  by  holding  out  an  induce- 
ment to  the  employer,  by  unkind  treatment  near  the  close  of  a 
term  of  service,  to  drive  the  laborer  from  his  engagement,  to 
the  sacrifice  of  his  wages,  is  wholly  groundless.     It  is  only  in 
cases  where  the  desertion  is  voluntary,  and  without  cause  on  the 
part  of  the  laborer,  or  fault  or  consent  on  the  part  of  the  em- 
ployer, tbat  the  principle  applies.     Wherever  there  ia  a  reason- 
able excuse,  the  law  allows  a  recovery.     To  say  that  this  is  not  a 
sufficient  protection,  that  an  excuse  may  in  fact  exist  in  countless 
secret  and  indescribable  circumstances,  which  from  their  very 
nature,  are  not  susceptible  of  proof,  or  which,  if  proved,  the  law 
does  not  recognize  as  adequate,  is  to  require  no  less  than  tbat 
the  law  should  presume  what  can  never  be  legally  established,  or 
should  admit  that  as  competent,  which  by  positive  rules  is  held 
to  be  wholly  immaterial.     We  think  well  established  principles 
are  not  thus  to  be  shaken,  and  that  in  this  commonwealth,  mora 
especially  where  the  important  business  of  husbandry  leads  to 
multiplied  engagements  of  precisely  this  description,  it  should 
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least  of  all  be  questioned,  that  the  laborer  is  worthy  of  his  hire, 
only  upon  the  performance  of  his  contract,  and  as  the  reward 
of  fidelity. 

The  judgment  of  the  court  of  common  pleas  is  reversed,  and 
and  a  new  trial  granted  at  the  bar  of  this  court. 


Recognized  as  authority  in  Wilmington  v.  Wesi  Boylston,  4  Pick.  103;  Veni 
y.  Osgoixi,  19  Id.  574;  Brown  v.  Vinal,  3  Met  534;  Davis  v.  MaxwtU,  12  Id. 
290;  StevenM  ▼.  Sayvxird,  3  Gray,  110. 
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[2  PZCZSUNO.  810.] 

'BxFKESS  Mauce  IK  LiBEL. — One  who  submits  to  the  investigation  by  Ida 
church  of  matters  charged  against  him  in  writing  by  persons  not  mem- 
bers,  cannot  recover  in  an  action  of  libel  against  one  who  has  made  a 
written  charge,  without  proving  express  malice. 

It  is  not  E&ror  to  Chabob  the  Jubt  that  there  is  no  evidence  of  ex- 
press malice,  although  there  may  be  slight  evidence,  but  not  sufficient  to 
sustain  a  verdict. 

UsDKR  THE  Genebal  Issxte,  the  truth  of  the  matters  charged  as  libelous 
may  be  proved  to  rebut  the  presumption  of  malice. 

Libel.  Flea,  tne  general  issue.  The  plaintiff  produced  in 
evidence  a  written  communication  from  the  defendants  to  the 
Baptist  church,  charging  the  plaintiff  with  having  sworn  falsely 
while  under  oath.  The  defendants  contended  that  the  plaintiff 
had  challenged  written  complaint  to  the  church  of  any  matters 
against  him;  produced  the  records  of  the  church,  showing  that 
the  charge  had  been  investigated  by  the  members,  and  the 
plaintiff  admonished  by  letter  from  the  church  of  its  action  in 
finding  him  guilty;  and  urged  that  these  matters  rebutted  any 
presumption  of  malice  on  the  defendant's  part,  and  established 
a  probable  cause. 

WiLDB,  J. ,  before  whom  the  cause  was  heard,  instructed  the 
jury,  that  a  complaint  made  against  a  member  of  a  church,  in 
the  way  of  church  discipline,  was  excusable  if  there  was  prob- 
able cause  for  making  it;  that  the  decision  of  the  church,  sus- 
taining the  complaint  in  this  case,  was  prima  facie  evidence 
of  probable  cause;  that  if  there  was  probable  cause,  it  was  in- 
cumbent on  the  plaintiff  to  show  express  malice  on  the  part  of 
the  defendants;  and  that  he  had  shown  no  evidence  of  that,  ex- 
cept that  one  of  the  defendants  was  his  brother.  Plaintiff  ex- 
cepted.    Verdict  for  the  defendants. 
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E.  H.  Mill8  and  H.  Hubbard^  for  the  plaintiff. 
Oold^  sen.,  Jarvia  and  Dewey ^  contra. 

Bj  Court,  Pabzbb,  C.  J.    It  was  objected  in  this  case,  that 
the  truth  of  the  matter  charged  as  libelous  was  allowed  to  go 
to  the  jury,  in  defense,  under  the  general  issue.     We  do  not 
find  that  it  was  so  ruled  at  the  trial.    The  defense  was,  that  the 
matter  complained  of  was  made  the  subject  of  accusation  to 
the  church,  of  which  the  plaintiff  was  a  member;  that  this 
body  sustained  the  complaint,  acted  upon  it,  and  finally  with- 
drew all  fellowship  from  the  plaintiff  on  account  of  it,  it  haTing 
been  substantiated  to  their  satisfaction.     Now,  the  law  is  that 
accusations  made  to  a  body,  competent  to  try  the  offense,  can 
not  be  made  the  subject  of  an  action  for  slander.     All  proceed- 
ings in  courts  of  justice  come  within  this  rule;  so  that,  if  the 
party  accusing,  honestly  intended  to  prefer  a  complaint,  and  not 
to  abuse  this  privilege  for  the  purpose  of  slandering  his  adver- 
sary, although  the  matter  contained  in  the  complaint  would  be 
otherwise  libelous,  and  should  be  untrue,  it  cannot  be  the 
foundation  of  an  action  of  this  nature.    The  proper  remedy  in 
such  cases  is  by  action  for  malicious  prosecution;  and  then,  if 
there  was  no  probable  cause,  and  the  accuser  was  influenced  by 
malicious  designs,  the  party  will  obtain  satisfaction:  2  Phil,  on 
£v.  109;  Thorn  v.  Blanchard,  5  Johns.  508;  Bex  y.  BaiUie,  2 
Esp.  Dig.  91;  Jarvia  v.  Hathaway^  3  Johns.  180  [3  Am.  Dec. 
473]. 

It  has  been  objected  that  this  rule  will  be  applicable  only  in 
cases  where  both  parties  are  members  of  the  church;  but  if  the 
church  sustain  the  complaint,  and  the  accused  submit  to  their 
dealing  and  discipline,  it  is  enough,  without  evidence  of  express 
malice,  to  excuse  the  defendant.  There  was  evidence  in  the 
case  that  the  plaintiff  intimated  a  desire  or  willingness  that  an 
inquiry  should  be  made  by  the  church  upon  a  written  complaint, 
there  having  been  previously  verbal  accusations  against  him  to 
some  members  of  the  church.  That  the  church  meeting,  after 
receiving  the  complaint,  and  partially  acting  upon  it,  was  dis- 
solved, and  a  new  meeting  called,  at  which  the  decision  wss 
had,  the  plaintiff  not  being  present  or  notified,  may  show  thai 
injustice  was  done  him  by  the  church,  but  will  not  affect  the  de- 
fense, which  rests  only  on  the  limitation  of  the  complaint  for 
the  purpose  of  causing  an  inquiry  in  the  ordinaiy  way;  the  sub- 
sequent proceedings  were  not  under  the  control  of  the  defend- 
ants,  and   however   irregular  they  may  have   been,  cannot 
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]>rejudice  their  defense,  it  being  sufficient  for  the  defendants  to 
rebut  malice,  which  might  otherwise  be  presumed  from  the 
mere  writing  or  publishing  of  the  complaint,  to  show  that  the; 
made  their  disclosure  to  a  body,  who,  by  consent  of  the  plaint- 
iff, exercised  a  watchfulness  over  his  conduct  and  actions,  and 
to  whose  censure  and  discipline  he  had  submitted  himself  by 
-entering  into  communion  with  them.     We  do  not  mean  to  de- 
cide that  a  complaint  containing  defamatory  matter  to  a  church 
against  one  of  its  members,  by  one  who  is  not  a  member,  is  not 
actionable;    but  ground  our  opinion  in  this  case  upon  the 
voluntary  submission  by  the  plaintiff  to  the  investigation  by  the 
church,  which  he  might  have  refused,  and  resorted  to  law  for 
his  redress.     Had  the  plaintiff  proved,  either  by  showing  that 
there  was  no  probable  cause  for  this  complaint,  or  by  other 
iacts,  that  this  measure  was  resorted  to  as  a  pretense,  and  as 
a  cover  to  a  malicious  design  to  slander  the  good  name  of  the 
plaintiff,  he  would  have  avoided  the  defense,  but  it  appears  by 
the  report  that  there  was  no  such  evidence,  and  the  verdict  of 
the  jury  imports  that  the  defendants  acted  bona  fide  in  Tnalring 
their  complaint. 

It  is  true,  one  of  the  objections  to  the  verdict  is,  that  the 
judge  stated  to  the  jury  that  there  was  no  evidence  of  express 
malice;  this  cannot  be  complained  of,  unless  it  is  shown  that 
there  was  evidence  of  that  nature.     We  must  suppose  the 
plaintiff's  counsel  have  made  the  best  of  their  case  in  the  ex- 
ceptions drawn  up  by  themselves,  and  as  these  contain  no 
evidence  of  malice,  we  must  suppose  there  was  no  such  evidence 
in  the  case.     Had  there  been  competent  evidence  of  malice, 
although,  in  the  opinion  of  the  judge,  not  of  much  weight,  so 
that  the  declaration  that  there  was  no  evidence  might  be  con- 
strued into  an  opinion  of  the  effect  of  such  as  was  offered,  this 
might  be  incorrect.     But  even  upon  that  supposition,  if  the 
evidence  should  now  appear  to  us  to  be  slight,  a  new  trial  in 
a  cause  of  this  nature  would  not  be  granted  for  that  reason 
alone;  for  it  would  be  idle  to  send  a  cause  to  a  new  trial  upon 
evideDce  which,  if  received,  would  not  be  sufficient  to  support  a 
verdict.     There  was.  it  seems,  evidence  offered  and  read  by  the 
defendants  tending  to  prove  the  truth  of  the  charges  in  the  com- 
plaint other  than  what  resulted  from  the  decision  of  the  church; 
but  thi6  must  be  considered  as  produced  to  show  a  probable 
^sanse  for  the  complaint,  and  to  rebut  any  presumption  of  malice, 
<tnd  80  far  it  was  properly  received.    Had  the  church  refused  to 
leeeive  the  complaint,  or  had  tile  plaintiff  objected  to  it  because 

Ax.  Dso.  Vol..  Xm— 38 


434  Ingell  v.  Nooney.  ("Mass. 

it  did  not  come  from  a  church  member,  the  action  must  haTe 
been  tried  by  the  common  principles  applied  to  this  kind  of 
action.  But  as  the  complaint  was  sustained,  and  the  plaintiff 
was  willing  to  put  himself  upon  his  defense  before  the  church 
in  the  first  instance,  we  think  that  the  principles  which  have 
been  applied  to  cases  of  complaint  by  one  member  against 
another  are  applicable  to  this  case;  and  those  principles  are 
settled  in  the  cases  in  1  W.  BL  386;  The  King  y.  Hari,  3  Johns. 
180  [Jarvia  y.  Hathaway,  8  Am.  Dec.  473];  2  PhiL  Ey.  109. 

For  those  reasons  we  are  of  opinion  that  judgment  must  be 
entered  on  the  Yerdict. 


Ufon  thx  Priyilbob  ATTXNDnva  Wobbs  itsxd  nr  Judicial  prooeeding^. 
■ee  Hardin  v,  Cunutockf  12  Am.  Dec.  427,  and  note,  where  other  eases  bear- 
ing on  the  tubject,  and  reported  in  thia  aeries,  are  referred  to.  Cited  in 
Bradley  v.  Heath,  12  Pick.  166,  on  the  admiasibility  of  proof  of  probable 
cause  in  slander,  when  the  occasion  of  speaking  the  words  affords  prima 
facie  an  excuse  for  speaking  them,  in  Famsworth  v.  Siorrs,  5  Gusii.  416;. 
and  Fitzgerald  y.  Hobinson,  112  Mass.  379,  upon  the  power  of  the  chnieh  over 
its  members;  and  in  Ellis  y.  Short,  21  Pick.  144,  upon  the  granting  of  a  new 
trial  for  the  inadyertent  admission  of  irreleYant  evidence. 


Ingell  v.  Nooney. 

[2  PxoKXBnro,  S62.] 

WoBDS  nr  Bbbd  Passing  Rbalty. — ^The  words  in  a  deed*  "grants  aasigiir 
bargain  and  sell  unto  G.  N.  all  and  all  manner  of  goods^  chattels,  debts,^ 
moneys  and  all  other  things  of  me  whatsoever,  as  well  real  as  personal* 
of  what  kind,  nature  and  quality  soever,"  "to  have  and  to  hold,  eta, 
unto  the  said  G.  N.,  his  executors,  administrators  and  assigns  forever,'*' 
were  held  not  to  pass  the  real  estate. 

Petition  for  partition.  The  respondent  claimed  to  be  sole 
Beised  of  the  premises  by  virtue  of  a  deed  dated  May  7, 1817, 
but  not  recorded  until  the  commencement  of  this  proceeding. 
The  deed  contained  the  following:  ''Have  granted,  assigned, 
and  by  these  presents  do  freely  and  absolutely  grant,  assign, 
bargain. and  sell  unto  the  said  George  Nooney,  all  and  all  man- 
ner of  goods,  chattels,  debts,  moneys  and  all  other  things  of 
me  the  said  Seth  Phelps,  whatsoever,  as  well  real  as  personal, 
of  what  kind,  nature  and  quality  soever.  To  have  and  to 
hold  the  same  and  every  part  and  parcel  thereof  unto  the  said 
George  Nooney,  his  executors,  administrators  and  assigns  for- 
CTer."  It  appeared  in  evidence,  that  on  the  seventh  of  May, 
Phelps  had  conyeyed  by  the  usual  words  of  conveying  land  ia- 


Sept.  1824.]  Ingeix  v.  Nooney.  436 

fee,  the  tract  adjoining  the  one  in  qaestion,  to  Nooney,  which 
^as  recorded  ten  days  eahsequently.  Verdict  for  the  respond* 
ent  by  consent. 

Bliss,  sen.,  and  Laihrop,  for  the  petitioners. 

S.  H.  MUis,  contra. 

By  Court,  Passer,  G.  J.     The  case  depends  upon  the  con* 
struction  of  the  deed  of  Seth  Phelps  to  the  tenant  Nooney, 
under  which  he  claims  to  hold  the  land  which  is  described  in» 
the  petition  for  partition.     The  deed,  after  setting  forth  a  suf- 
ficient consideration,  describes  the  property  intended  to  be  con- 
Teyed,  in  the  following  terms,  etc.  [as  before].  We  are  to  ascer- 
tain from  the  words  of  this  deed  itself   whether  it  was  the 
intention  of  the  parties  to  pass  the  real  estate  in  question  by 
it.     The  words  are  singularly  chosen  for  that  purpose,  for  the 
effect  would  be  to  pass  the  most  important  subject  of  the  con- 
Teyance  by  general  terms,  without  any  description^  after  having, 
with  more  particularity,  conveyed  personal  estate,  and  choseo. 
in  action;  which  is  not  a  natural  or  usual  mode  of  conveying*: 
real  estate.    The  general   clause  would  seem    to   have  been  i 
chosen  with  a  view  to  embrace  other  things  of  a  like  nature*' 
with  those  which  had  been  mentioned,  but  such  as  might  note 
have  been  supposed  to  pass  under  the  words  there  made  use 
of.     ''All  my  goods,  chattels,   debts,  moneys   and  all   other 
things  whatsoever,"  would  certainly  not  pass  real  estate;  for  the 
Bweepiug  clause  at  the  end  of  the  sentence  would  embrace  only 
things  ejusdem  generis  with  those  which  had  been  mentioned 
before.     The  words  real    or  personal  added   to  this  general 
clause,  cannot,  we  think,  in   a  deed,   extend  the   grant  to 
land,  though  it  might  embrace  chattels  real,  such  as  lease- 
hold estates,  if  there  had  been  any  such  in  the  possession  of 
the  grantor.    But  there   are   other  parts  of  the  deed  to  be 
taken  into  view  in  giving  its  construction.     The  habendum  i& 
to  the  grantee,  "  his  executors,  administrators,  and  assigns;" 
these  are  the  usual  words  of  limitation  in  the  conveyance  of 
chattels  or  personal  property;  and  though  they  would  not  be 
conclusive  evidence  of  the  intent,  standing  by  themselves,  as 
the  parties  may  have  been  ignorant  of  the  force  of  legal  terms; 
yet,  as  on  the  same  day,  a  deed  of  real  estate,  in  proper  form 
and  with  proper  words  of  limitation,  was  made  by  the  grantor 
to  the  grantee,  it  may  be  presumed  that  had  the  deed  in  ques- 
tion been  intended  to  pass  real  estate,  proper  words  would  have 
been  used  to  insure  the  title.    The  word  forever,  at  the  end  of 
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tlio  1uibendu,m^  shows  an  intent  to  make  an  absolute  conyey- 
ance,  unlimited  in  its  nature,  of  whatever  was  considered  as 
embraced  in  the  deed;  and  yet  the  words  of  limitation  are  such 
as  to  give  the  grantee  only  an  estate  for  life,  if  land  was  the 
subject. 

In  the  case  in  Cowper,  299,  referred  to  by  the  counsel  for  the 
tenant,  the  words  ''all  e£fects,  real  and  personal,''  in  a  wiU, 
-^vere  construed  to  pass  real  estate  in  fee;  but  this  labored  much 
with  the  court,  and  it  was  by  the  aid  of  other  words  in  the  will 
ahowing  an  intention  in  the  testator  to  pass  all  his  estate,  that 
they  came  to  this  conclusion.     It  is  well  known  that  much  more 
latitude  is  taken  in  the  constrnction  of  wills  than  of  deeds.     For 
though  both  are  to  be  construed  according  to  the  intent  of  the 
parties  to  be  gathered  from  the  instrument  itself,  yet  as  wills 
are  more  frequently  made  by  unskilled  persons  than  deeds,  and 
as  they  constitute  a  gift  rather  than  a  contract,  and  perhaps  more 
•especially  as  they  have  been  more  constantly  the  subject  of 
chancery  jurisdiction,  equitable  rules  of  construction  have  been 
more  frequently  applied  to  them  than  to  deeds.     But  even  in 
the  case  of  wills,  words  of  general  import  have  not  unfrequently 
been  restrained  in  their  operation,  by  preceding  words  with 
which  they  were  connected. 

Thus  in  the  case  of  JimeweU  v.  Perkins,  2  Atk.  102,  a  clause 
in  the  will  ran  thus:  ''  Item,  all  those  my  freehold  lands  and 
hop-grounds,  with  the  messuages  or  tenements,  bams,  etc. ,  now 
in  the  tenure  and  occupation  of  the  widow  Leach,  and  all  other 
.  the  rest  and  residue  and  remainder  of  my  estate,  consisting  in 
\ready  money,  plate,  jewels,  leases,  judgments,  mortgages,  etc., 
or  in  any  other  thing  whatsoever  or  wheresoever,  I  give,''  etc:, 
and  it  was  held,  as  to  the  "residue,"  that  real  estate  did  not 
pass.  Mr.  Justice  Fortescue,  who  tried  the  cause,  said:  "The 
word  estate  itself  indeed  may  include  as  well  real  as  personal; 
yet  when  the  testator  has  expressed  himself  by  such  words  as 
are  applicable  to  personal  only,  I  cannot  intend  he  meant  the 
real  estate;  whatsoever  and  wheresoever  must  be  confined  to 
the  things  antecedent."  And  he  says:  ''Although  it  would  have 
been  stronger,  if  the  words  real  had  been  added,  yet,  however, 
this  will  not  do  unless  there  are  some  words  that  show  the  in- 
tention to  pass  the  real  estate." 

There  are  other  considerations  which  have  been  presented  to 
us  iu  argument,  which  go  strongly  to  show  that  this  deed  was 
never  intended  by  the  parties  to  convey  real  estate.  On  the 
aamc  day  a  deed  of  conveyance  in  proper  form,  containing  a 
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description  of  the  land  conveyed,  was  executed.  How  happens 
it  that  another  tract  of  lund  should  have  been  conveyed  in  aa 
instrument  pnucipally  intended  for  the  conveyance  of  chattels. 
and  choses  in  action,  and  by  which  the  lund  can  pass  only  by 
implication  under  the  term  thing?  This  word,  to  be  sure,  is 
of  extensive  signification,  and  in  common  parlance  may  intend, 
all  matters  or  substances  in  contradistinction  to  person;  but  it. 
is  the  first  time  we  remember  to  have  seen  it  used  in  a  legal  iu-> 
strameDt  to  express  a  grant  of  land.  A  deed  of  '*all  things 
whatsoever,  whether  real  or  personal,"  without  any  description. 
of,  or  allusion  to,  any  particular  tract  of  land,  we  hardly  think 
would  be  sufficient  to  pass  lands  and  tenements.  -^A  descrip- 
tion of  the  land  conveyed,  either  general  or  particular,  seems- 
essential  to  a  conveyance  of  real  estate. 

Neither  has  the  tenant  treated  this  as  a  conveyance  of  land,, 
for  be  did  not  procure  it  to  be  recorded  as  he  did  the  deed  of 
the  other  lot  of  land  which  was  executed  on  the  same  day. 
And  he  showed  this  land  to  the  appraisers  of  Seth  Phelps's 
estate  as  a  part  thereof,  after  his  decease.  These  circum- 
stances, to  be  sure,  cannot  be  taken  into  view  by  us  in  constru- 
ing the  words  of  the  instrument,  but  they  show  that  the  equity 
of  the  cose  is  perfectly  consistent  with  the  law.  His  j^ossession 
of  the  land  has  not  a  contrary  tendency,  as  Seth  Phelps  lived 
with  him  after  the  execution  of  the  deed,  and  as  the  tenant,  his 
wife,  being  an  heir,  would  naturally  continue  the  possession 
until  called  to  surrender  it  by  the  co-heir. 

Verdict  set  aside,  and  a  verdict  rendered  for  the  petitioners, 
and  judgment  that  partition  be  made. 


Cited  in  Doyle  v.  Johiison,  3  Allen,  367. 
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[2  PXCKEBIKO.  368.] 

Ak  Acknowledgment  to  take  a  case  oat  of  the  statute  of  limitationB  most 
admit  that  the  debt  is  still  due;  an  acknowledgment  accompanied  with 
declorationB  that  the  party  intends  to  j^ly  on  the  statute,  is  not  suffi- 
cient. 

AasuMPsrr  for  goods  sold  and  delivered.  Plea,  the  statute  of 
limitations.  To  take  the  case  out  of  the  statute,  a  witness  was 
called  who  testified  that  he  had  asked  the  defendant  to  settle 
the  plaintifiTs  claim;   that  defendant  admitted  the  purchase  of 
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the  goods,  although  he  said  at  the  time  he  held  a  due  bill  of 
the  plaintiffs  which  ought  to  be  set  off  against  his  claim.  And 
on  cross-examination  the  witness  testified  that  in  all  their  con- 
versations for  four  years  past,  the  defendant  uniformly  said 
4hat  he  had  claims  against  the  plaintiff  which  would  cover  all 
bis  demands,  that  they  ought  to  have  been  settled,  and  thai  if 
he  had  owed  him  anything,  he  should  have  been  willing  to  have 
;paid  him,  but  that  he  owed  him  nothing. 

Verdict  for  the  plaintiff    Defendant  excepted. 

^.  Bliss,  jun.^  for  the  defendant. 

WiUard,  contra. 

By  Court,  Putnam,  J.  It  was  not  without  much  hesitation 
that  the  courts  of  law  in  England  departed  from  the  positive 
words  of  the  statute  of  limitation  of  personal  actions,  and  ad- 
anitted  that  a  conditional  promise  within  six  years  should  take 
a  case  out  of  the  statute.  The  question  came  up,  in  the  case 
of  Heyling  v.  Hastings,  where  Lord  Holt  was  chief  justice.  It  is 
reported,  Garth.  470;  1  Salk.  29;  1  Ld.  Baym.  389;  and  Com. 
54.  There  the  defendant  denied  that  he  had  bought  the  goods, 
but  promised  to  pay  for  them  if  the  plaintiff  could  prove  it,  and 
ithe  plaintiff  did  prove  that  the  defendant  had  them.  The  ques- 
tion was,  by  consent,  submitted  to  the  chief  justice.  He 
consulted  with  his  brethren,  and  finally  all  the  judges  of  England 
met  and  considered  the  case,  and  ten  of  them  decided  that  the 
conditional  promise  was  a  waiver  of  the  statute.  And  they  also 
'decided  (though  the  point  did  not  arise  in  that  case),  that  a 
bare  acknowledgment  of  the  debt  within  six  years,  was  good 
evidence  from  which  the  jury  might  find  that  the  defendant 
promised  to  pay.  There  has  been  much  difference  in  opinion 
between  most  eminent  judges,  as  to  what  shotdd  be  considered 
an  acknowledgment  of  the  debt.  Some  of  thetn  have  considered 
the  statute  as  a  wholesome  provision;  others  have  viewed  it  as 
little  better  than  a  fraudulent  shield  against  truth  and  justice. 
And  it  is  not  extraordinary,  that  with  views  so  different,  luany 
conflicting  decisions  upon  this  subject  may  be  found. 

Thus  it  was  determined  by  Lord  Holt,  in  Sparling  v.  Smith,  1 
lid.  Baym.  741,  where  the  defendant  promised  to  pay  if  the 
plaintiff  would  come  to  account,  that  this  was  not  sufficient  to 
take  the  case  out  of  the  statute.  But  Lord  Mansfield  was  of 
•opinion,  that  where  the  defendant  said  "  I  am  ready  to  account, 
but  nothing  is  due  to  you,"  that,  and  much  slighter  acknowledge 
AJicuts,  would  take  the  case  out  of  the  statute:  lYueman  v.  Fsnion^ 
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Oo^vp.  548.    The  courts  of  equity,  considering  the  debt  due  in 
•eonsciesce,  adopted  rules  to  protect  creditors  so  far  as  it  could 
<lo  so.      It  became  there  a  rule  that  a  testator  Who  makes  a  pro- 
Tisioii  in  his  will  for  the  payment  of  all  his  just  debts,  was  to  be 
<x>nsi<iered  as  waiving  the  benefit  of  the  statute.     They  decreed, 
therefore,  that  all  debts  barred  by  the  statute  should  be  paid: 
Anonymous^  1  Salk.  154;    OofUm  t.  MUlSy  2  Vem.  141.     And 
XK>rci  Mansfield,  in  the  case  above  cited  from  Cowper,  intimates 
-an  opinion  that  the  courts  of  law  would  adopt  that  decision  on 
A  proper  occasion.     It  must  be  obvious,  however,  that  such  a 
rule  i^ould  operate  to  the  prejudice  of  many  who  had  paid  their 
^ebts,  but  relying  upon  the  statute,  or  from  any  other  reason, 
liad  either  destroyed  or  lost  the  evidence  of  payment.     Lord 
CEardwicke,  on  the  other  hand,  was  exceedingly  unwilling  to 
execute  the  rule,  and  expresses  some  astonishment  that  it  should 
ever   Lave  been  adopted:    Lacon  v.   Briggs,  Executor  of  Lord 
Bradford,  3  Atk.  107.     The  testator  there  had  made  such  a  pro- 
vision for  the  payment  of  his  debts.     The  plaintiff  claimed 
payment  of  an  account  which  had  been  standing  seventeen 
j^ears.     The  defendant  pleaded  the  statute,  and  the  chancellor 
Tuled  that  the  presumption  was  that  the  debt  had  been  paid. 
fie  refused  to  interfere  to  prevent  the  operation  of  the  statute, 
remarking  that  the  demand  was  barred,  both  in  law  and  equity. 
In  the  late  chancery  cases  that  rule  seems  to  be  much  shaken,  if 
not  entirely  overthrown.     So  in  Ex  parte  Dewdney,  15  Ves.  jun. 
492,  Xiord  Eldon  remarked,  that  the  statute  was  made  for  the 
benefit  of  those  who  might  have  paid,  though  they  could  not 
prove  the  fact. 

I  have  not  met  with  the  opinion  of  any  judge,  of  our  own 
times,  who  has  discovered  so  much  hostility  to  the  statute 
4is  the  late  distinguished  Judge  Boane,  of  Virginia.  He  re- 
marked, in  the  case  of  Lewis's  Executor  v.  Bacon's  Legatee,  3 
Hen.  &  Mun.  109/that  it  has  been  established  (and  if  it  has 
not,  it  ought  to  be)  that  an  advertisement  by  a  debtor,  notifying 
iill  those  who  have  any  just  debts  owing  to  them  that  they  may 
apply  at  such  a  place  and  get  payment,  is  such  an  acknowledg- 
ment as  will  bring  a  debt  out  of  the  statute.  The  impression 
made  on  my  mind,  when  I  came  to  the  bar,  was  that  ifc  was  a 
dishonorable  defense.  It  seemed  to  require  some  apology,  and 
it  was  received  by  the  court  with  marks  of  suspicion  as  to  the 
defendant's  honesty.  But  a  reference  to  the  decisions  before 
the  time  of  Lord  Mansfield  will,  I  think,  satisfy  us  that  such 
an  impression  ought  not  to  be  made.     Thus,  in  Oreen  v.  Rivett^ 
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1  Salk.  421,  the  court  say,  that  "  the  statute  of  limitations,  on 
irhich  the  security  of  meu  depends,  is  to  bo  favored." 

If  the  statute  were  to  receive  a  construcUuu  Tor  the  first  time, 
it  is  believed  that  the  courts  in  this  country,  as  well  as  in  flng- 
land,  would  not  be  disposed  to  explain  it  away.     This  intima- 
tion is  ofton  made  by  judges  who  have  occasion  to  remark  upon 
this  subject,  and  it  certainly  is  the  view  entertained  bjr  this 
court.     Insulated  expressions  of  distinguished  judges,   \7hich 
were  not  called  for  by  the  cases  under  consideration,  have  been 
cited  and  repeated,  from  time  to  time,  until  they  have  obtained 
an  authority  much  beyond  the  points  presented  for  decision. 
Among  these  the  expression  of  the  learned  and  venerable  Xiord 
Mansfield  is  always  found,  that  the  slightest  acknowledgment  is 
sufficient  to  take  the  case  out  of  the  statute.     It  occurs  in  the 
case  of    Quaniock,    Assignees,   etc.   v.  England,  5  Burr.   2630. 
Now,  the  question  in  that  case  was,  whether  a  commission  of 
bankruptcy  should  be  avoided  because  the  debts  of  the  petition- 
ing creditors  were  more  than  six  years  old.     The  bankrupt  was 
examined  as  a  witness,  and  he  made  no  objection.    It  would 
have  been  very  unjust  to  have  suffered   that  objection  from 
strangers  to  defeat  the  equal  distribution  of  the  property  under 
the  commission,  when  the  debtor  himself  was  willing  to  waive 
any  objection  on  that  account.     The  court  held  very  properly, 
that  this  objection  did  not  lie  in  the  mouth  of  a  third  person. 
That  was  the  point  to  be  decided;  and  the  cause  did  not  cali 
for  the  remark  above  cited,  nor  another  that  the  learned  judge 
made,  viz. :  "  That  in  honesty  a  defendant  ought  not  to  defend 
himself  by  such  a  plea."    The  conduct  of  the  party  making  the 
objection  strongly  impressed  the  mind  of  the  judge  against  a 
statute  made  for  the  wisest  purposes.     If  the  equity  of  tbat 
case  had  presented  a  different  aspect,  it  is  not  to  be  supposed 
that  the  general  denunciation  would  have  been  made. 

The  general  rules  to  be  extracted  from  the  books  are,  that 
the  case  is  to  be  taken  out  of  the  statute,  if  the  defendant  has 
within  six  years  made  an  unqualified  acknowledgment  of  an  ex- 
isting debt,  or  if  he  has  made  a  conditional  promise  and  the 
condition  has  been  performed.  Such  a  promise  may  refer  to 
some  contingency  to  be  ascertained  or  proved  by  the  plaintiff; 
as  if  the  defendant  should  say  '*  prove  the  debt  and  I  will  pay 
it:"  Heyling  v.  Hastings,  5  Mod.  425;  Davies  v.  Smith,  4  Esp.  36; 
or  it  may  refer  to  something  to  be  done  by  the  defendant  him- 
self, or  by  a  stranger;  as  if  he  should  say,  '*  1  will  pay  the  debt 
unless  A.  B.  has  paid  it  on  my  account;"  or,  '*  if  Coomes  will 
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say  the  plaintiff  did  deliver  the  goods  to  me,  I  will  pay  for 
them :"  Daniell  v.  Pitt,  1  Campb.  366,  note;  S.  P.  Burt  v.  Palmer^ 
4£sp.  145;  or,  "I  will  pay  unless  the  money  has  been  paid, 
and  I  think  I  can  make  that  appear:"  Dean  v.  Piil,  10  Johns. 
35.  In  these  cases  the  liability  of  the  defendant  is  to  be  ascer- 
tained by  the  test  which  he  himself  has  prescribed.  And  this 
is  quite  reasonable  as  it  regards  the  plaintiff,  because  the  statute 
being  a  perfect  bar,  the  defendant  ought  not  to  be  deprived  of 
its  protection,  unless  he  has  consented  to  waive  it. 

What  shall  amount  to  an  acknowledgment  of  an  existing  debt, 
should  be  determined  by  a  consideration  of  all  that  the  defend- 
ant has  said  upon  the  subject  at  any  one  time  or  conversation. 
The  whole  should  be  taken  together,  ns  well  the  parts  which 
qualify  or  negative,  as  the  parts  which  seem  to  admit  the  debt. 
We  are  aware  that  cases  may  be  found,  where  an  acknowledg- 
ment of  the  original  debt,  not  going  to  the  existence  of  it  up  to 
the  present  time  has  been  held  sufficient.     Thus  in  Clark  v. 
Bradshaw  etal.,  3  Esp.  155,  the  defendant  said:  "  The  plaintiff 
had  paid  money  for  him  twelve  or  thirteen  years  ago  but  he  had 
since  become  a  bankrupt,  by  which  he  was  discharged,  as  well 
as  by  law,  from  the  length  of  time  since  the  debt  had  accrued." 
Lord  Kenyon  said:  "It  had  been  decided  that  any  acknowledg- 
ment of  the  defendant  was  sufficient  to  take  the  case  out  of  the 
statute;  and  he  was  bound  to  hold  it  so."     So  in  Bryan  v.  Horse- 
man, 4b  East,  599,  where  the  defendant  said:  "  I  do  not  consider 
myself  as  owing  Mr.  Bryan  a  farthing,  it  being  more  than  six 
years  since  I  contracted.     I  have  bad  the  wheat,  I  acknowledge, 
and  I  have  paid  some  part  of  it,  and  twenty-six  pounds  remains 
due,"  the  court  held  the  acknowledgment  sufficient  '*  whatever 
might  have  been  their  opinion  had  the  question  been  new."     So 
in  a  note  to  the  case  last  cited,  in  Backer  v.  Hannay,  4  East,  G04, 
the  defendant  stated  in  an  affidavit  for  leave  to  plead  the  statute 
"that  since  the  bill  of  exchange  became  due  (which  was  more 
than  six  years  before)  no  demand  for  payment  had  been  made 
on  him,"  and  that  was  held  sufficient  to  bar  the  operation  of 
the  statute  he  was  so  desirous  to  plead.     In  these  cases  the 
original  cause  of  action  is  acknowled<,'ed,  but  qualified  in  such 
manner,  as  that  it  is  doing  great  violence  to  the  language  to 
construe  it  into  an  acknowledgment  of  existing  indebtmeut,  or 
into  a  promise  to  pay. 

The  court,  however,  in  the  case  of  Bowcrofl  v.  Lomas,  4  Mau. 
k  Sel.  458,  say  that  "  something  more  must  be  proved  than  a 
bare  acknowledgment  that  the  thing  is  unsatisfied  to  give  effect 
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to  that  which  per  ae  destroyed.    There  the  witness  testified  that 
he  showed  the  receipt  to  the  defendant,  and  asked  him  if  he 
knew  an  jthinf^  of  it;  to  which  the  defendant  answered,  that  he 
knew  all  about  it.    The  witness  then  asked  him  for  the  amount 
The  defendant  replied  it  was  not  worth  a  penny;   he  should 
never  pay  it;  it  was  his  signature,  but  he  never  had,  and  never 
would  pay  it;  and  besides  it  is  out  of  date,  and  no  law  shall 
make  me  pay  it.     The  court  thought  that  the  acknowledgment 
of  his  signature  was  not  to  be  taken  as  a  confession  of  the  orig- 
inal debt.     It  may  be  added  that  there  was  no  acknowledgment 
of  an  existing  debt;  but  the  court  did  not  go  upon  that  ground, 
but  construed  fairly  what  the  defendant  had  said,  and  held  it 
not  sufficient  to  take  the  case  out  of  the  statute.     This  last  is  a 
valuable  English  case,  in  relation  to  the  general  remark  that 
the  slightest  acknowledgment,  or  as  it  .is  sometimes  said,  any 
word  of  acknowledgment  is  sufficient.    If  that  rule  had  been 
strictly  applied  to  this  case,  it  might  have  received  a  different 
decision;  for  the  acknowledgment  of  the  party's  signature  to 
the  paper  upon  which  the  action  is  brought,  is  something  more 
than  the  slightest  acknowledgment;  it  would  seem  at  least  to 
be  prima  facie  evidence  of  the  original  cause  of  the  action.    The 
late  case  of  Hellings  v.  Shaw,  7  Taunt.  608,  is  too  important  not 
to  be  noticed  in  this  opinion.     The  chief  justice  (Gibbs)  seems 
to  regret  the  course  of  decisions,  and  observes  that,  "if  the 
courts  could  have  foreseen  all  the  consequences  that  have  arisen, 
they  would  have  seen  it  better  to  adhere  to  the  precise  words 
of  the  statute,  than  to  attempt  to  relieve  in  particular  cases." 

But  it  has  been  determined  by  the  supreme  court  of  the 
United  States,  in  Clementson  v.  Williams,  8  Cranch,  74,  that  the 
acknowledgment  must  go  to  the  fact,  that  the  debt  is  still  due. 
In  that  case,  one  partner  (who  was  not  sued),  said  "that  the 
account  was  due,  and  that  he  supposed  that  it  had  been  paid 
by  the  defendant,  but  had  not  paid  it  himself,  and  did  not 
know  of  its  being  ever  paid."  The  court  held  it  was  not  suffi- 
cient to  take  the  case  out  of  the  act.  And  Marshall,  C.  J., 
said  it  is  not  sufficient  that  the  claim  should  be  proved  or  ac- 
knowledged to  have  been  originally  just.  He  remarked  that 
the  decisions  have  gone  full  as  far  as  they  ought  to  be  carried, 
and  that  that  court  was  not  inclined  to  extend  them;  and  that 
the  statute  of  limitations  is  entitled  to  the  same  respect  as  the 
other  statutes,  and  ought  not  to  be  explained  away. 

This  opinion,  no  less  binding  upon  us  by  the  weight  of  au- 
tliority  than  by  sound  reason,  should  govern  when  cases  from 
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the  courts  of  Great  Britain  and  elsewhere  are  produced  so 
mach.  at  variance  with  the  ohvious  meaning  of  the  statute  and 
the  fair  interpretation  of  the  statements  of  the  party  pleading 
it.     Wasliington,  J.,  was  absent  when  the  case  was  decided^ 
bat  in  Ihe  case  of  Bead  v.  WiUcinaon,  2  Bro.  appendix,  16,  that 
learned  judge  said  that  he  should  not  be  disposed  to  go  so  far 
as  the  late  English  decisions  do  in  construing  slight  expressions 
into  an  acknowledgment  or  promise.     He  thought  the  whole  of 
the  acknowledgment  should  be  taken  together,  and  if  upon  the 
whole  it  amounted  to  a  refusal  to  pay,  it  should  not  be  con- 
strued into  a  promise  to  pay.    He  illustrates  his  opinion  by 
this  case:  *'  As  if  the  debtor  should  say  he  owed  the  debt,  but 
would  not  pay  it,  and  would  take  advantage  of  the  act  of  limi- 
tation." 

In  the  case  of  Ouier  t.  Fearce,  2  Bro.  87,  the  defendant  said 
*'  he  had  received  the  goods,  but  thought  he  had  paid  for  them, 
and  should  rely  on  the  statute,"  and  it  was  held  that  no  infer- 
ence of  a  promise  to  pay  could  be  drawn  from  the  ackuowledg- 
ment.     In  Janes  y.  Moore,  5  Binn.  580  [6  Am.  Dec.  428]  Yates, 
J.,  observes  that  where  an  acknowledgment  of  the  debt  "is 
accompanied  with  circumstances  or  declarations  that  the  party 
means  to  insist  on  the  benefit  of  the  statute,  no  promise  to  pay 
can   possibly  be  implied  without  violating  the   truth  of  the 
case,''  and  to  that  opinion  we  fully  assent.     We  have  also  the 
satisfaction  to  believe  that  our  views  of  the  law  relative  to  this 
subject  are  in  accordance  with  those  of  the  supreme  court  of 
the  state  of  New  York.     In  Danforlh  v.  Culver,  11  Johns.  146 
[6  Am.  Dec.  361],  the  defendant  said  "that  he  had  executed 
the  notes,  but  that  thej  were  outlawed,  and  that  he  meant  to 
avail  himself  of  the  statute  of  limitations;  and  further,  that  he 
had  delivered  to  the  plaintiff  three  or  four  tons  of  hay,  which 
were  to  be  applied  to  the  payment  of  the  note;"  and  it  was 
held  not  sufficient  to  take  the  case  out  of  the  statute.     This  is 
much  like  the   case  of  Clarke  v.  Bradshaw,  above  cited  from 
Espinasse,  which  received  a  different  decision.     The  court  in 
New  York  say  "it  is  not  reconcilable  with  common  sense  to 
say  that  the  bare  admission  of  the  execution  of  the  notes  in 
this  case,  accompanied  with  a  declaration  that  the  party  meant 
to  avail  himself  of  the  statute  of  limitations,  shall  be  evidence 
of  promise  to  pay  when  the  party  protests  against  paying  and 
against  his  liability." 

It  has  often  been  said  arguendo,  and  it  is  true,  that  the  plea 
of  the  act  of  limitations  does,  by  implication,  admit  that  the 
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debt  was  originally  due.  The  result  of  the  cases  above  stated, 
may  be  contrary  to  some  of  the  English  decisions,  bat  we  refer 
to  the  decisions  of  the  highest  judicial  tribunal  of  our  own  coun- 
try, and  to  the  opinions  of  many  eminent  judges  io  £nglaud  as 
well  as  in  the  United  States,  in  support  of  our  own.  And  od 
the  whole,  we  are  satisfied  that  there  must  be  an  nnquallBed 
acknowledgment,  not  only  that  the  debt  was  just  originally,. 
but  that  it  continues  to  be  so,  to  deprive  the  party  of  tMs  de- 
fense; or  that  there  has  been  a  conditional  promise  which  has 
been  performed,  as  is  before  explained. 

To  apply  the  rule  to  the  case  at  bar.     Was  there  such  an  un- 
qualified acknowledgment?    The  defendant  said  at   different 
times,  etc.  (as  before).     Now,  it  seems  to  us,  that  so  far  from 
acknowledging    an    existing    debt,  the    defendant  uniformly 
denies  that  he  is  indebted  at   all.     However  he  may   have 
changed  his  views  or  recollections  from  time  to  time,  he  con- 
cludes by  saying  that  he  owes  nothing,  or  that  the  writings 
should  have  been  cauceled.     He  always  insists  that  his  demands 
are  more  thau  the  plaintiff's  demands  against  him;  and  finishes 
his  discourse   by  a   positive  denial  of  any  indebtment.     The 
remark  of  the  learned  aud  distinguished  Judge  Bayley,  in  the 
the  case  of  RtAJOcroft  v.  LomaSy  above  cited,  would  apply  with 
peculiar  force  to  this  part  of  the  case  at  bar:  "  If  a  denial  were 
an  acknowledgment  of  the  debt,  the  plaintiff  would  have  made 
out  his  case; '   a  remark,  by  the  way,  which  would  apply  to 
many  of  the  cases  decided  iu  favor  of  plaintiffs  upon  a  stnuued 
construction  of  conversations  of  the  x^arty  pleading  the  statute. 

It  has  been  contended,  however,  that  the  conversations  of  the 
defendant  amounted  to  a  conditional  promise;  that  is,  that  the 
defendant  promised  to  pay,  unless  he  could  prove  that  his  de- 
mands amounted  to  more  than  the  demand  of  the  plaintiff,  or 
unless  he  could  prove  that  he  had  a  due  bill  that  would  cover 
the  plaintiff's  demands.  That  would  have  been  v;ery  well,  if 
the  defendant  had  put  himself  upon  that  ground.  If  he  Lad 
said:  '*  I  will  pay  you,  unless  I  can  prove  that  my  demands  are 
greater  than  yours,  or  unless  I  can  provo  that  I  have  a  due  bill 
to  a  greater  amount;"  such  an  acknowledgment  would  have 
come  within  the  rule  applicable  to  conditional  promises.  But 
the  defendant  does  not  take  upon  himself  to  open  the  old  affairs, 
and  to  submit  himself  to  any  trial  or  proof  concerning  the  same. 
He  undertook  to  judge,  and  to  decide  for  himself,  and  havings 
a  perfect  protection  from  the  statute,  he  is  not  to  be  made  to 
waive  it.     He  does  not  submit  his  case  to  any  other  judgment 
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than  liis  o'wxi.  To  hold  him  therefore  to  account  before  the 
«ourt  and  jury,  would  be  to  impose  terms  which,  it  seems  to  us, 
be  did  not  prescribe  to  himself. 

In  every  Tiew  we  have  taken  of  the  case,  it  is  evident  to  us 
tbat  the  defendant  did  not  intend  to  acknowledge  any  existing 
debt;  that  the  jury  were  not  warranted  in  drawing  an  inference 
of  a  promise  to  pay,  from  his  conversation,  taking  it  altogether, 
which.  Y^sA  had  at  any  one  time;  that  he  did  not  make  any  con- 
ditional engagement  or  undertaking  sufficient  to  take  the  case 
out  of  the  statute;  that  he  did  not  intend  to  waive  the  benefit  of 

this  defense. 

The  verdict,  therefore,  which  was  for  the  plaintiff  in  the  court 

of  common  pleas,  must  be  set  aside,  and  a  new  trial  granted,  to 

be  had  at  the  bar  of  this  court. 


Upon  the  Acknowledgment  or  a  Barred  Debt,  tee  Burden  v.  McEl- 
henny,  10  Am.  Bee.  570,  and  note;  Seavjard  v.  Lord^  Id.  50;  MeOkk  v.  Ih 
JSeelkarsty  12  Id.  172,  and  note. 

T3ton  SuccESsnrB  DiSAsn^iriBB  nnder  the  statute  of  limitations,  see 
Thompaon  ▼.  Smi£hj  10  Am.  Dec.  453,  and  note. 

The  principal  case  is  cited  and  followed  on  what  will  amount  to  a  new 
promise  to  take  a  case  out  of  the  statute  of  limitations  in  BtU  v.  Morriaon^ 
1  Pet.  361;  Cambridge  v.  Hobard,  10  Pick.  233;  Sigoumey  v.  Drury,  14  Id. 
391;  BaUey  v.  Crane,  21  Id.  234;  where  the  doctrine  laid  down  in  Bang$  ▼. 
liall^  is  said  to  be  "sound  and  wise:**  Penniiman  v.  Rotch,  3  Met,  218;  .&«eoi 
T.  Hale,  7  Gray,  275;  Rhoadea  v.  AUen,  10  Id.  36. 


Bbaman  V.  Stiles. 

[2  PiCKXBOro,  460.J 

Bale  of  Bknxficiart's  Estate— Creditors.— Where  a  testator  devised  the 
residue  of  his  property  to  his  three  sons,  directing  that  the  share  of  one 
should  be  deposited  by  his  executor  with  the  others,  and  giving  the  ex- 
ecutor a  power  to  sell,  it  was  held  that  an  attaching  creditor  of  the  son 
could  not  hold  as  against  a  purchaser  at  a  sale  of  the  estate  by  the 
executor,  pursuant  to  the  power. 

Petition  for  partition.  The  petitioner  claimed  as  an  execu- 
tion creditor  of  Jonas  Stiles  upon  his  interest  in  a  tract  of  land 
devised  by  Josiah  Stiles  to  his  three  sons,  of  whom  Jonas  was 
one.  Jonas  and  his  two  brothers  were  residuary  devisees  under 
their  father's  will,  which  directed:  "Expressly  providing  and 
Erecting,  however,  that  whatever  shall  fall  to  the  part  or  share 
of  my  son  Jonas  Stiles  shall  be  deposited  by  my^xecutor  in  the 
hands  of  my  sons  Luther  Stiles  and  Barney  Stiles,  and  be  re- 
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tained  by  tbem  and  dealt  out  to  the  said  Jonas  fo^  his  comfort 
and  advantage,  acccordiug  to  their  best  judgment  and  discre- 
tion. Lastly,  I  do  hereby  constitute,  etc.,  my  son  Yernon 
Stiles  sole  executor,  etc.,  whom  I  hereby  authorize  to  sell  the 
whole  or  any  part  of  my  real  estate  in  such  manner  as  he  shall 
jrdge  will  be  most  for  the  interest  of  my  heirs." 

The  defendants,  of  whom  the  executor  was  one,  claioied  un- 
der a  sale  of  the  real  estate  pursuant  to  the  power,  made 'subse- 
quent to  the  attachment  under  which  the  petitioner  churned. 
The  executor  bought  from  one  of  the  purchasers. 

The  cause  was  submitted  upon  a  statement  of  the  facts. 

Bumside,  for  the  petitioner. 

J,  Davis,  contra. 

By  Court,  Pahkkb,  0.  J.  The  petitioner  in  this  case,  who  claims 
under  a  judgment  and  levy,  is  in  the  same  condition  as  a  par- 
chaser  under  Jonas  Stiles  would  be;  and  the  law  seems  to  be  very 
clear  that  he  could  make  no  title  by  his  deed  which  could  stand 
against  a  conveyance  from  the  executor.  Many  possible  difiS- 
culties  were  suggested  by  the  counsel  for  the  petitioner,  as  re- 
suiting  from  a  determination  in  favor  of  the  executor's  sale: 
such  as  a  delay  of  the  executor  for  a  long  time  to  sell,  the  want 
of  power  to  compel  him  to  sell,  etc.  -All  we  can  say  in  answer 
is,  that  if  such  evils  happen,  it  is  the  fault  of  the  law,  and  we 
cannot  cure  them.  The  first  question  to  be  determined  in  this 
case  is,  what  estate  in  the  land  which  is  devised  in  the  will 
passed  by  the  operation  thereof  to  Jonas  Stiles,  the  execution- 
debtor;  if  a  fee-simple  or  freehold  indefeasible,  then  it  has  been 
lawfully  taken  from  him'  by  the  levy  of  the  execution,  and  this 
judgment-creditor  has  acquired  a  title  to  all  that  he  before  had. 
The  general  words,  *'  all  the  remainder  of  my  estate  not  before 
disposed  of  I  do  give/'  etc.,  without  doubt  are  sufficient  in  a 
will  to  pass  a  fee-simple,  although  there  are  no  words  of  limita- 
tion; so  that  Jonas  Stiles,  by  force  of  these  words,  if  not  after- 
wards  qualified  and  restrained,  would  have  become  devisee  of 
the  proportion  given  to  him  by  the  will.  But  these  words  are 
to  be  compared  with  other  words  in  the  same  instrument,  and 
especially  those  which  come  afterwards,  and  the  intent  of  the 
testator  is  to  be  gathered  from  the  whole  taken  together.  That 
the  latter  words  may  be  inconsistent  with  the  former  ia  no  ob- 
jection  to  give  them  effect  in  a  will,  however  it  may  be  in  a 
deed,  for  reasons  which  every  lawyer  is  acquainted  with.  The 
words  alluded  to  are:    *' Expressly  providing    and  directing, 
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how^ever,  that  whatever  shall  fall  to  the  part  or  share  of  my  sod^ 
Jonas  Stiles,  shall  be  deposited  by  my  executor  in  the  hands  of 
my  Bons  Luther  Stiles  and  Barney  Stiles,  and  be  retained  by 
them,  and  dealt  out  to  the  said  Jonas  for  his  comfort  and  ad 
vantage,  according  to  their  best  judgment  and  discretion."  * 

Nothing  can  be  more  clear  than  that  the  testator,  by  these 
words,  intended  that  his  sons,  Luther  and  Barney,  should  be 
the  trustees  of  Jonas,  as  to  everything  which  was  the  subject- 
matter  of  this  provision;  and  such  intention  was  lawful,  for  he 
having  the  power  of  disposing  of  his  property  as  he  pleased, 
had  a  right  to  prevent  it  from  going  to  the  creditors  of  his  son, 
or  from  being  wasted  by  the  son  himself,  if,  as  was  probable, 
he  had  become  incapable  of  taking  care  of  property.     Creditors 
had  no  right  to  complain,  for  unless  such  disposition  can  be 
made,  without  doubt  testators,  in  like  situation,  would  give 
their  property  to  their  other  children.     But  it  is  said  that  this 
provision  relates  to  personal  estate  only,  and  that  the  words 
used  by  the  testator  are  not  sufficient  to  create  a  trust  of  real 
estate;  and  they  certainly  are  untechnical  and  artificial  for  that 
purpose;  but  with  the  usual  indulgence  applied  to  wills,  which 
are  most  commonly  unskillfully  drawn  there  is  no  difficulty  in 
establishing  the  manifest  intent  of  the  testator.    He  evidently 
meant  to  comprehend  in  this  provision  all  that  by  the  will  he 
had  given  to  Jonas.     ''Whatever  shall  fall  to  my  son  Jonas's 
part  or  share,"  cannot  be  limited  to  personal  estate  only,  real 
estate  being  probably  the  principal  subject  of  the  will.     And  it 
is  to  be  considered  too,  that  the  testator  had  in  mind  the  expec- 
tation that  all  the  real  estate  would,  according  to  the  power 
given  to  his  executors,  be  converted  into  personal.     Jonas, 
therefore,  by  the  will,  became  only  cetstui  que  trust  of  the  portion 
of  the  estate  devised  to  him,  and  the  legal  estate,  subject  to  the 
power  to  sell,  vested  in  his  two  brothers,  Luther  and  Barney: 
Bush  V.  AUen,  5  Mod.  63;  South  v.  AUen,  Id.  98,  102;  S.  C,  1 
Salk.  228. 

Whether  this  trust  estate  would  be  liable  to  the  debtu  of 
Jonas,  if  it  were  subject  to  no  other  provision  of  the  will,  need 
not  be  determined,  because  it  is  very  clear,  from  all  the  au- 
thorities cited,  that  the  power  given  to  the  executor  to  sell  be- 
ing executed  by  him,  the  estate  of  Jonas  in  the  land,  whether 
legal  or  equitable,  is  entirely  divested,  as  is  also  that  of  the 
creditor  holding  under  him.  That  a  naked  power  to  the  exe- 
cutor to  sell  has  this  effect,  appears  very  clearly  from  Powell  on 
Dev.  292,  302.  310;  Co.  Lit.  113  a,  note  146;  342  b,  note  298; 
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Bergen  v.  Bennel,  1  Cai.  Cas.  14  [2  Am.  Dec.  281].  The  doc* 
trine  laid  down  in  all  these  authorities  is,  that  where  a  power, 
not  coupled  with  an  interest,  is  given  to  the  executor  to  sdl, 
the  fee  may  vest  in  the  devisee  or  heir  until  the  sale,  but  as 
809n  as  the  power  is  executed,  they,  as  well  as  all  to  whom  they 
may  have  conveyed,  are  divested  of  the  fee,  which  immediately 
vests  in  the  purchaser  under  the  power.  It  is  said  that  this  will 
be  injurious  to  purchasers,  but  it  cannot  be  so  where  due  caution 
is  used,  for  they  may  always  inspect  the  will  and  ascertain 
whether  any  such  power  exists  or  not. 


See  Praft  v.  Hke,  7  Gush.  212;  and  Fay  v.  Fqft,  12  Id.  450^  where  thb 
42a8e  ia  recognized  as  authority. 


Hill  v.  Cbosby. 

[2  PxoXBBDto,  466.] 

A  G&ANT  or  A  Bight  of  Way  may  be  presumed  from  an  unintazmpke/ 
adverse  possession  for  more  than  twenty  years,  unexplained. 

Action  on  the  case  for  disturbing  a  right  of  way  across  Gonooi^ 
river  by  throwing  down  the  abutment  of  a  bridge  which  the 
plaintiff  Lad  rebuilt.  Verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  upon  the  facts  to  be  reported  by  the  pre- 
siding judge.  Several  of  these  facts  tended  to  prove  an  adverse 
user  of  the  way  for  more  than  twenty  years  by  the  plaintiff,  bat 
the  question  whether  they  would  warrant  the  presumption  of  a 
grant  was  not  referred  to  the  consideration  of  the  jury. 

W.  FreacoU  and  Steams,  for  the  defendant. 

Hoar  J  contra. 

By  Court,  Pobtsr,  C.  J.  [after  remarking  that  in  point  of 
law  the  fact  did  not  show  a  title  to  the  way  in  the  plaintiff]: 
The  continued  use  of  the  way  and  the  bridge  by  the  plaintiff's 
father  and  himself  for  more  than  twenty  years,  the  keeping  up  and 
repairing  of  the  bridge,  and  the  passing  of  the  river  in  the  same 
place  in  a  boat,  when  the  bridge  was  down,  show  a  continuity  of 
possession  sufficient  to  warrant  a  presumption  of  a  grant;  and  we 
have  no  doubt  a  right  to  an  easement  may  be  so  proved  in  this 
country  as  well  as  in  England.  But  here,  as  well  as  there,  the 
possession,  to  be  attended  with  this  consequence,  must  be  ad- 
verse, and  whether  it  were  or  not  is  always  a  fact  to  be  a8oe^ 
tained  by  the  jury.     The  difficulty  we  find  in  supporting  the 
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Terdict  as  it  now  stands  is,  that  this  question  does  not  appear 
to  hftTO  been  referred  to  the  jury,  and  it  is  not  competent  to  the 
«ourt  to  settle  it. 

On  this  ground  a  new  trial  was  granted. 


That  ak  EAsmsMT  cjLtnxor  bx  Aoquibxd  by  the  opentiiMi  ol  tlM  itfttnttt 
«f  limitations,  see  Cooper  ▼.  Smith,  11  Am.  Dea  658»  and  note;  and  OayeUjf 
▼.  BeihMne,  7  Id.  188,  and  note. 

HOI  ▼.  Crosby,  ia  cited  in  ^moU  y  StcDens,  24  Pick.  110;  and  hi  Leonard 
▼.  Leonaird,  7  Allen,  286. 


Bareett  V.  Pritchabd. 

Oai  GoNDmoNAL  Sales  thb  Titlb  to  the  goods  remaina  in  the  Tender, 
itntQ  the  performance  of  the  condition,  as  against  creditors  of  the 
vendee. 

CosrrrnoNAL  Sale,  Example. — The  delivery  of  wool  to  mannfactore  into 
cloth,  npon  the  condition  that  the  wool  and  cloth  are  to  be  the  property 
of  the  deliverer  until  the  payment  of  the  price  agreed  to  be  paid  for  the 
wooU  the  price  to  be  paid  in  six  months,  is  a  conditional  sale  within 
the  above  rule. 

Tboyer  for  a  quantity  of  wool.  The  defendant  claimed  under 
4U1  assignment  by,  and  by  virtue  of  an  attachment  against^  Seth 
King.  The  case  turned  upon  the  question  whether  or  not  the 
property  in  the  wool  was  in  King,  a  manufacturer  of  woolen 
cloths.  It  appeared  that  the  wool  had  been  delivered  by  Bar« 
rett  to  Eling  on  the  terms  expressed  in  the  following  receipt 
given  by  King:  "  Received  of  Nathan  Barrett,  junior,  five  hun- 
dred and  twenty-one  and  a  half  pounds  of  wool  to  manufacture 
into  cloth  ou  the  following  conditions,  viz. ,  the  wool  is  to  be 
reckoned  at  seventy-five  cents  per  pound,  amounting  to  three 
hundred  and  ninety-one  dollars  and  twelve  cents,  which  amount 
I  agree  to  pay  in  six  months;  the  wool,  before  manufacture, 
nfter  being  manufactured,  or  in  any  stage  of  manufacturing,  to 
be  the  property  of  said  Barrett  until  the  above  amount  is  paid." 
Kone  of  the  parcels  delivered  by  the  plaintiff  Lad  been  manu- 
factured when  taken  by  the  defendant.  Evidence  was  offered 
tending  to  pro  re  that  defendant  knew  of  the  agreement  with 
the  plaintiff,  and  that  it  was  according  to  King's  usual  method 
of  business,  but  this  point  was  not  submitted  to  the  jury. 

Verdict  for  the  plaintiff  by  consent. 

L.  Shaw,  for  the  defendant. 
Eoar  and  Keyes,  contra, 

6lM.  Dso.  Tol.  Xni— 29 
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By  Court,  Wilde,  J.    This  case  depends  on  a  single  point. 
The  question  is,  whether  the  sale,  uiitler  wInVh  the  defendant 
claims,  was  absolute  or  conditional?    AuJ  wu  are  dearly  of 
opinion  that  it  was  conditional,  and  as  the  condition  has  never 
been  performed,  the  property  never  passed  from  the  plaintiff. 
In  the  construction  of  contracts  the  intention  of  the  contracting' 
parties  is  principally  to  be  regarded,  and  such  an  interpretation 
of  the  contract  is  to  be  given  as  will  best  carry  this  intention 
into  effect,  provided  it  is  not  inconsistent  with  the  rules  of  law. 
Now  it  is  impossible  to  raise  a  doubt  as  to  the  intention  of  the 
parties  in  this  case,  for  it  is  expressly  stipulated  that  "  the 
wool,  before  manufactured,  after  being  manufactured,  or  in  any 
stage  of  manufacturing,  shall  be  the  property  of  the  plaintiff 
until  the  price  be  paid."    It  is  difficult  to  imagine  any  good 
reason  why  this  agreement  should  not  bind  the  parties  and  those 
who  claim  under  them.     The  defendant's  counsel  contended 
that  we  are  bound  by  some  inflexible  technicality  of  the  law  of 
sales,  according  to  which  the  property  in  the  goods  was  tiana- 
f erred  to  King,  under  whom  the  defendant  claims,  although  the 
parties  did  not  intend  it;  the  rule  being  that  when  the  bargain 
is  struck  the  property  of  the  goods  passes  to  the  vendee,  and 
that  although  the  vendor  may  have  a  lien  on  the  goods  until 
the  price  be  paid,  yet  that  this  lien  can  only  be  supported  on 
the  basis  of  possession,  and  that  a  delivery  of  the  goods  must 
necessarily  operate  as  a  relinquishment  of   the  lien.    These 
principles  no  doubt  are  correct,  but  they  apply  only  to  absolute 
sales. 

The  case  from  Taunton  (Holroyd  v.  Owynne)  was  a  case  of  a 
conditional  sale;  but  the  condition  was  void,  as  against  the 
policy  of  the  statute  of  21  Jac.  1,  o.  18,  sec.  11.  It  would  not 
have  changed  the  decision  in  that  case  if  there  had  been  no 
sale;  for  by  that  statute,  if  the  true  owner  of  goods  and  chat^- 
tels  suffers  another  to  exercise  such  a  control  and  manage- 
ment over  them,  as  to  give  him  the  appearance  of  being  the 
real  owner,  and  he  becomes  a  bankrupt,  the  goods  aud  chattels 
shall  be  treated  as  his  property,  and  sbull  be  assigned  by  the 
commissioners  for  the  benefit  of  his  creditors.  The  case  ot 
Horn  V.  Baker,  9  East,  215,  also  turned  on  the  same  point,  and 
nothing  in  either  of  these  cases  has  any  bearing  on  the  present 
question.  There  is  no  pretense  for  saying  that  the  condition  in 
this  case  was  fraudulent  against  creditors.  Certainly  no  fraud 
was  intended.  No  concealment  nor  deception  was  practiced. 
The  creditors  of  King  had  no  reason  to  believe  him  the  own'"' 
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of  ihe  woo],  unless  they  were  informed  of  the  sale;  for  the 
poBsession  of  it  for  the  purpose  of  manufacturing  it  was  uo 
evidence  of  j)roperty.  If  they  were  informed  of  the  sale,  they 
mtisk  be  presumed  to  know  also  the  teims  of  it,  and  the  con- 
dition upon  which  alone  it  was  to  take  effect.  The  condition 
then  was  a  valid  part  of  the  contract,  and  it  was  clearly  a  con- 
dition precedent.  When  such  a  condition  is  attached  to  a 
contract  of  sale,  the  property  will  not  Test  in  the  yendee  until 
he  performs  the  condition.  The  cases  of  Hussey  v.  Thaniion,  4 
Mass.  405  [3  Am.  Dec.  224];  Marsion  y.  Baldwin,  17  Id.  60G; 
and  Barrow  y.  Coles,  3  Campb.  92,  fully  maintain  this  position, 
and  there  is  no  case  to  tfana  contrary.  There  is  an  old  case  cited 
bj  Xiong,  in  his  treatise  on  the  Law  of  Sales,  p.  109,  in  which 
the  same  doctrine  is  laid  down.  It  was  in  that  case  held  that 
where  H.  agreed  with  A.  that  A.  should  take  the  sheep  of  H. 
and  depasture  them  for  a  certain  time,  and  that  if  at  the  end 
of  the  time  he  should  pay  H.  so  much  for  the  sheep,  he  should 
havo  them,  the  agreement  did  not  amount  to  a  sale;  and  that  a 
sale  of  the  sheep  by  H.  to  another  person,  before  the  day  was 
agreed  on,  was  good.  Such  an  agreement  was  considered  as  a 
contract  to  sell,  rather  than  a  contract  of  sale. 

TJpou  the  whole,  it  seems  very  clear  that  the  plaintiff  has 
never  been  divested  of  his  property,  and  that  he  is  entitled  to 
judgment. 

Judgment  according  to  the  verdict. 

Title  in  Vendor  after  Deuykry. — The  authority  of  Barrett  v.  PritcK- 
ard,  apon  the  doctrine  it  maintaiiiB,  is  often  recognized  and  followed.  And 
it  may  now  be  considered  as  the  settled  rale  that  a  sale  and  delivery  of  goods 
on  condition  that  the  property  is  not  to  vest  until  the  purchase-money  is 
paid  or  secured,  does  not  pass  the  title  to  the  vendee,  and  that  the  vendor, 
in  case  the  condition  is  not  fulfilled,  has  a  right  to  repossess  himself  of  the 
goods^  both  against  the  vendee  and  against  his  creditors.  Or,  as  the  rule  is 
sometimes  stated,  whenever  a  condition  precedent  attaches  to  a  contract  of 
Bale,  and  the  condition  is  not  waived  by  an  absolute  and  unconditional  de- 
livery, no  title  passes  to  the  vendee  until  he  performs  the  condition  or  the 
seller  waives  it:  Iltutsfy  v.  TftomtoUf  4  Mass.  405;  Marston  v.  BaUlwin^  17 
Id.  606;  WkitwtU  v.  Vincent,  4  Pick.  449;  Retd  v.  Upton,  10  Id.  622;  CofjfjUl 
V.  Hartford  etc,  R.  R,,  3  Gray,  545;  Heath  v.  Hamlall,  4  Gush.  195;  Whit- 
comb  V.  Tower,  12  Met.  486;  Strong  v.  Taylor,  2  Hill,  326;  Smith  v.  Lyne^, 
5  N.  Y.  44;  Herriwj  v.  Hoppock,  15  Id.  409;  Sarfjent  v.  OUe,  8  N.  II.  325; 
Porter  v.  PeUingill,  12  Id.  299;  McFarland  v.  Farmer,  42  Id.  386;  Safje  v. 
Sleutz,  23  Ohio  St.  1;  Forbes  v.  Marsh,  15  Gonn.  395;  Hart  v.  Carpenter,  21 
Id.  427;  Thomas  v.  Winters,  12  Ind.  383;  Dunbar  v.  Rawles,  28  Id.  :^2S; 
Bailey  y,  Harris,  8  Iowa,  333;  McOraw  v.  Pulling,  Freem.  Gh.  371;  Cardinal  v. 
Edwards,  5  Kev.  42;  Bradley  v.  Arnold,  16  Vt.  286;  Chamberlain  v.  Smith, 
44  Pa.  St.  431;  Hook  v.  Linderman,  64  Id.  499;  Stewall  v.  Henry,  9  Ala.  24; 
Oeorye  v.  Stubbs,  26  Me.  243;  Aultman  v.  Mallory,  5  Neb.  17& 
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Bona  Fids  Pokchasb  from  Vxndkb  nr  Oonditiokal  Saijss.— The  rights 
of  a  bona  fidt  parohaaor  from  a  Tendee  in  a  conditional  sale  were  oonsideied 
at  large  in  CoggiU  ▼.  Hartford  eie»  B.  B,  Co,,  3  Gray,  543,  where  the  con- 
dnsion  was  reached,  after  an  able  examination  of  principles,  that  e^en  in  his 
hands  the  vendor  had  a  right  to  reclaim  his  goods  upon  non-perfomianoe  oi 
the  condition.  These  conclusions  were  approved  and  followed  in  Bauur  v 
Puffer,  114  Mass.  378;  and  the  same  position  is  taken  in  Hart  v.  Carpeater, 
24  Conn.  427;  Thonuu  r.  Whiiert,  12  Ind.  383;  Dunbar  v.  Hawim,  28  Id. 
328;  BaU^  y.  Harris,  8  Iowa,  333. 


Commonwealth  v.  Purchase. 

[3  PiozzBnio,  821.] 
Jkopardt — DiSAORSEMENT  Of  JcTRT. — The  jury  in  a  capital  case,  when  un- 
able to  agree  on  a  verdict,  may  be  discharged,  and  the  prisoner  again  pat 
on  triaL 

Ikdiotbcent  for  murder.  After  the  cause  was  committed  to 
the  jury  and  thej  had  been  out  more  than  two  hours,  they  re- 
turned into  court  without  having  agreed.  The  court  gave 
them  further  instructions  and  sent  them  out  again.  They  de- 
liberated for  sixteen  hours,  and  being  unable  to  agree  were 
discharged.  Purchase  was  then  tried  by  another  jury  and 
found  guilty  of  manslaughter,  whereupon  his  counsel  moved 
to  arrest  the  judgment  on  the  ground  that  the  prisoner  had 
been  twice  put  in  jeopardy  for  the  same  offense. 

Draper  and  T.  Fuller,  in  support  of  the  motion. 

Davi8,  solicUor-general,  contra. 

By  Court,  Pabker,  C.  J.  In  the  case  of  GommonweaUk  v.  BcfUh 
der\,  9  Mass.  494,  which  was  a  trial  for  highway  robbery,  the  juiy, 
to  whom  the  case  was  committed,  having  deliberated  so  long  with« 
out  coming  to  an  agreement  as  to  satisfy  them  that  further  at- 
tempts would  be  unavailing,  a  juror  was,  without  consent  of  the 
prisoner,  withdrawn;  and  at  the  same  term  the  cause  was  com- 
mitted to  another  jury,  which  agreed  in  a  conviction,  and  the  . 
prisoner  was  sentenced.  The  objection  was  taken,  that  a  sec- 
ond trial  under  the  circumstances  was  unlawful,  but  the  court 
decided  against  the  objection,  on  the  ground  that  it  was  con- 
trary to  the  spirit  of  our  institutions  and  government  to  coerce 
a  jury  into  a  verdict,  and  therefore  it  was  proper  to  relieve  them 
from  the  cause,  after  sufficient  time  had  been  taken  to  make  it 
clear  that  there  was  no  probability  of  an  agreement  By  the 
report  of  the  opinion  of  the  court,  which  was  probably  dehv- 
ered  by  Chief  Justice  Parsons,  the  subject  would  seem  to  b&vA 
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passed  inthont  much  deliberation,  and  the  reasoning  in  support 
of  the  opinion  is  much  more  concise  than  is  usual  upon  new 
questions  of  importance.  The  precedent,  however,  has  been 
followed  in  many  instances  since  in  trials  not  capital,  and  in 
one  ca^e  at  Plymouth,  in  a  trial  for  capital  arson,  the  jury  were 
discharged  of  the  case  under  similar  circumstances,  and  on  an- 
other trial,  at  the  succeeding  term,  a  conviction  of  the  burning 
of  a  dwelling-house,  but  not  in  the  night-time,  took  place,  and 
judgment  followed.  In  this  latter  case,  no  question  was  made 
as  to  the  regularity  of  the  second  trial. 

These  cases,  perhaps,  would  not  be  binding  if  we  were  now 
satisfied  that  they  were  incorrectly  settled.  The  first  was  not  a 
capital  case,  and  the  second  passed  without  objection  or  argu- 
ment. Upon  examination  of  the  question,  however,  we  are 
satisfied  they  were  both  rightly  decided,  and  that  there  is  no 
difference,  in  relation  to  this  question,  between  felonies  which 
are  capital  and  those  which  are  not.  The  maxim  on  which  the 
objection  is  founded,  as  stated  by  Lord  Coke,  applies  equally 
to  all  felonies,  whether  capital  or  not;  his  words  are:  '*  A  jury, 
sworn  and  charged  in  case  of  life  or  member,  cannot  be  dis- 
charged by  the  court  or  any  other,  but  they  ought  to  give  a  ver- 
dict:" Co.  Lit.  227,  b. ;  3  Inst.  110.  So  in  the  amendment  to 
the  constitution  of  the  United  States,  which  provides  that  no 
person  shall  "  be  subject,  for  the  same  offense,  to  be  twice  put 
in  jeopardy  of  life  or  limb;"  all  felonies,  whether  capital  or 
otherwise,  being  included  in  that  provision. 

The  question  to  be  discussed,  therefore,  is  whether  by  the 
common  law,  or  by  virtue  of  the  constitution  of  the  United 
States,  a  second  trial  for  the  same  felony  is  prohibited  when 
the  first  shall  have  failed  on  account  of  the  disagreement  of  the 
jury;  or  in  other  words,  whether  a  jury,  having  such  a  cause 
committed  to  them,  can  be  discharged  of  it,  if  in  the  opinion 
of  the  court  they  have  labored  sufficiently  long  to  convince 
them  that  any  verdict  they  may  come  to  will  be  the  effect  of  ex- 
haustion of  mind  and  body,  instead  of  the  conviction  of  their 
understandings.  In  regard  to  the  doctrine  of  Lord  Coke,  it 
undoubtedly  maintains  the  objection.  But  the  very  universality 
of  the  rule  laid  down  by  him  has  led  great  luminaries  of  the 
law  to  deny  its  correctness.  Sir  Michael  Foster  and  Sir  Matthew 
Hale,  both  of  them  as  learned  in  the  criminal  law,  at  least,  as 
Sir  Edward  Coke,  have  maintained  a  different  doctrine,  and 
numerous  cases  in  the  English  courts  have  been  decided  against 
his  opinion.    If  his  position  be  true,  then  if  a  juror  drop  dead 
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iu  M  fit,  or  if  the  prisoner  be  seized  with  insanitj,  or  if  a  female 
be  taken  with  the  pains  of  labor,  or  if  one  of  the  jurors  abscond, 
8o  that  he  cannot  be  found,  or,  in  short,  if  any  circumstance 
should  providently  happen  to  interrupt  the  trial  after  the  cause 
is  committed  to  the  jury,  the  prisoner  must  go  free,  for  a  mis- 
trial, under  such  circumstances,  would  amount  to  an  acquittaL 
Aud  in  all  such  cases  jurors  have  been  withdrawn  and  the 
prisoner  tried  again. 

Cases  like  these  which  so  manifestly  show  the  neceesity  of 
discharging  a  jury  after  a  cause  has  been  committed  to  them, 
without  depriving  the  government  of  the  right  of  further  prose- 
cuting  the  ofifense,  must  have  a  strong  tendency  to  prove  thai 
Lord  Coke  intended  to  lay  down  the  general  principle  only, 
without  specifying  the  exceptions,  which  from  the  very  nature 
of  the  case  would  admit  of  no  veiy  precise  definition.  In  look- 
ing through  the  English  cases  upon  the  subject,  we  are  satisfied 
in  adopting  the  opinion  that  by  the  English  common  law,  in  all 
'Cases  of  felony,  where  a  jury  has  been  charged  with  a  cause, 
and  any  unforeseen  necessity  occurs,  the  cause  may  be  taken  from 
them,  and  a  new  jury  charged  with  the  trial.  The  existence 
of  this  necessity  must  be  determined  by  the  court  on  the  high 
responsibility  they  are  under  to  the  public.  In  all  the  excep- 
tions which  have  been  mentioned  to  the  universality  of  the 
rule,  as  laid  down  by  Lord  Coke,  without  doubt  the  court  would 
exercise  the  power  which  has  been  exercised  by  the  courts  in 
England.  So  in  all  other  cases  of  necessity,  though  not  like 
those  which  have  happened  in  England,  and  been  decided  to 
form  exceptions  to  the  rule,  the  court  here  must  exercise  its 
discretion  upon  them.  The  principle  being  admitted  that 
necessity  is  to  control  the  operation  of  the  rule,  it  follows,  of 
course,  that  the  court  must  judge  when  the  case  'has  happened 
which  will  justify  them  in  discharging  the  jury.  Many  cases 
may  be  suggested  equally  strong  with  those  which  have  been 
judicially  acted  upon,  for  then  there  would  be  no  relief,  if  the 
rule  admits  of  no  exceptions,  or  if  the  courts  are  limited  in 
their  discretionary  authority  to  those  exceptions  which  have 
already  been  established.  Suppose  the  court-room  should  sud- 
denly take  fire,  or  be  suddenly  struck  with  lightning,  or  a  tre- 
mendous earthquake  should  happen,  so  that  the  lives  of  all 
should  be  in  jeopardy,  and  the  jury,  panic,  struck,  should  dis- 
perse, could  not  the  judge  order  the  prisoner  to  be  remanded, 
and  commence  the  trial  anew  ?  Suppose  the  judge  assigned  to 
hold  the  sessions  should,  while  waiting  the  return  of  the  jury, 
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i>e  seized  irith  an  apoplexy,  and  die,  and  no  other  judge  being 
preeent,  the  jury  should  separate;  shall  the  prisoner  go  free,  or 
shall  there  be  a  new  trial  ?  These  are  cases  which  seem  to  leave 
no  doabt,  and  yet  they  are  not  to  be  found  in  any  judicial  de- 
cision. The  truth  is  that  the  cases  recorded  are  but  examples 
to  illustrate  the  application  of  the  rule,  not  rules  themselves  by 
which  future  judges  are  to  be  limited  and  restrained. 

Assunoing  it,  then,  as  an  incontrovertible  principle  that  a 
jury  chaiged  with  a  cause  on  an  indictment  for  a  felony  may  be 
dischaxged  of  it  without  a  verdict,  in  cases  of  necessity,  it  re- 
mains to  be  inquired  whether  the  case  before  us  is  one  of  that 
•description.    By  necessity  cannot  be  intended  that  which  is 
physical  only;  the  cases  cited  are  not  of  that  sort,  for  there  is 
no  application  of  force  upon  the  contract  upon  the  court  or  the 
jury  which  produced  the  result.     It  is  a  moral  necessifcy,  arising 
ixouk   the  impossibility  of  proceeding  with  the  cause  without 
producing  evils  which  ought  not  to  be  sustained.    According 
to  the  practice  of  England,  in  ancient  if  not  in  modem  times, 
it  may  be  doubtful  whether  the  mere  disagreement  of  a  jury 
would  constitute  the  necessity  in  question;  for  by  that  law  the 
jury,  after  the  cause  is  committed  to  them,  are  to  be  kept  with- 
out meat  or  drink,  fire  or  candle,  until  they  shall  have  agreed; 
and  if  this  shall  not  be  until  the  term  of  the  court  is  closed, 
they  mn}'^  be  made  to  follow  the  judge  in  carts  to  the  next 
shire,  aud  so  until  they  shall  have  agreed.    Under  this  severe 
coercion  it  will  be  rare  that  a  jury  withholds  a  verdict  beyond 
a  reasonable  time,  though  it  may  well  be  doubted  whether  a 
verdict  so  obtained  would  do  any  honor  to  the  administration 
of  justice.     It  is  well  known  that  this  manner  of  dealing  with 
juries  has  not  been  practiced  in  this  commonwealth  of  late 
years,  if  it  ever  was.     In  all  cases  committed  to  them  they  are 
made  as  comfortable  as  circumstances  will  admit  of;  are  accom- 
modated with  fire  and  light,  and  are  allowed  reasonable  refresh- 
ments at  proper  intervals.     This  change  is  owing  to  a  general 
change  of  circumstances,  and  among  others,  to  tho  more  proper 
estimation  of  the  agency  of  the  jury  in  criminal  trials  than  was 
formerly  had.     Practically,  as  well  as  theoretically,  there  is 
now  a  trial  by  jury;  the  members  of  it  are  deemed  to  be  sound 
and  intelligent  men;  it  is  supposed  that  their  minds  and  facul- 
ties are  to  be  exercised  on  the  subjects  committed  to  them;  and 
that  their  verdict  is  the  truth,  as  found  by  the  evidence  sub* 
mitted  to  them.     In  this  state  of  things,  to  attempt  to  coerce 
them  by  restraints  and  privation  would  be  absurd.     The  jaxy 
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themfielveB  would  reyolt  at  any  attempts  to  overpower  their 
zuinds  by  famine  or  other  violeDce,  and  resolute  adherence  to 
opinions  already  formed  would  be  the  sure  consequence  of  any 
unreasonable  efforts  to  coerce  them  into  a  formal  agreement 
This  change  in  the  manners  of  the  times^  of  neceesity  pro- 
duces a  change  in  the  course  of  trials.  If  a  jury  cannot  now 
be  starved  into  a  verdict,  if  they  cannot  be  carried  in  the  train 
of  the  judge  from  county  to  county,  it  seems  necessarily  to 
follow  that  when  they  have  applied  their  minds  to  the  case  as 
long  as  attention  can  be  useful,  and  have  come  to  a  settled  opin- 
ion resulting  in  a  disagreement,  the  cause  must  be  taken  from 
them,  and  public  justice  demands  that  another  trial  should  be 
had. 

But  it  is  said  that  this  is  putting  a  man's  life  twice  in  jeopardy 
for  one  and  the  same  offense.     So  it  is  when  any  of  the  acci- 
dents happen  which  are  acknowledged  to  form  exceptions  to 
the  rule.     So,  also,  when  a  man  is  acquitted  on  an  indictment 
substantially  bad,  or  convicted  but  the  judgment  is  arrested; 
although  in  these  cases  ingenuity  has  suggested  that  he  never  was 
in  jeopardy,  because  it  is  to  be  presumed  that  the  court  will  dis- 
cover the  defect  in  time  to  prevent  judgment.     This  protection, 
however,  is  bottomed  upon  an  assumed  infallibility  of  the  courts 
which  is  not  admitted  in  any  other  case. 

Another  objection  is,  that  the  discretion  thus  claimed  for  the 
court  to  discharge  a  jury  in  case  of  a  final  disagreement  is  dan- 
gerous, and  may  be  exercised  to  the  prejudice  of  prisoneis, 
especially  if  the  government,  or  the  public,  or  the  court  itself 
should  for  any  cause  desire  their  conviction.  And  it  is  trae  that 
discretionary  power  in  a  judge  is  not  unattended  vnth  danger;  bat 
still  it  must  be  given,  and  the  course  of  justice  cannot  be  pursued 
without  it.  If  not  exercised  in  this  way,  it  may  be  in  many  others, 
to  the  same  end,  for  iustance,  by  granting  a  continuance  on  the 
suggestion  of  the  public  prosecutor,  upon  plausible  pretexts, 
when  the  real  ground  may  be  to  postpone  the  trial  to  a  season 
more  favorable  to  a  conviction. 


See  State  v.  Moor,  12  Am.  Deo.  641,  and  note.  The  principal  caae  ii  le* 
lied  on  in  Commonwealth  v.  ToioMend,  6  Allen,  218;  and  in  OommomwealA 
V,  Sholes,  13  Id.  556. 
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Bridgewater  Academy  v.  Gilbert. 

[3  PlCKEBZVO,  679.] 

AcmoH  ON  A  Subscription  Paper  will  not  lie  to  recover  the  amount  of 
one's  Babflcription  to  rebuilding  an  academy,  there  being  no  other  act  oi^ 
the  part  of  the  Bubecriber  to  encoarage  the  rebuilding. 

Assumpsit.     The  plaintiffs,  trustees  of  the  corporation »  de* 
dared  upon  a  subscription  paper,  containing  the  following: 
"  ~We,  the  subscribers,  being  desirous  that  the  academy  edifice 
sliould  be  immediately  rebuilt,  do  hereby  promise  to  pay  to  the 
committee  which  may  be  chosen  by  the  Bridgewater  Academy, 
for  the  purpose  of  rebuilding  the  same,  the  several  sums  of 
money,  materials  or  labor,  for  the  above  purpose,  which  shall 
be  set  against  our  names.     February  4,  1822."    Among  the 
names  of  the  subscribers  was  the  defendant's,  with  the  words 
set  opposite:  "Twenty-five  dollars  in  lumber."    The  declara- 
idon  also  contained  a  count  for  money  paid.    The  academy  was 
re-erected  on  a  lot  twenty-five  rods  from  the  f orme^  site,  and 
for  changing  the  situation  of  the  building,  the  defendant  re- 
fused to  furnish  the  lumber.    It  also  appeared  that  the  trustees, 
aft^r  defendant's  subscription,  had  contracted  for  the  bricks 
and  lumber.     A  nonsuit  was  directed,  with  leave  to  move  for  a 
new  trial. 

W.  Baylies,  moved  to  set  the  nonsuit  aside. 

Morton,  contra, 

Pabseb,  C.  J.,  in  delivering  the  opinion  of  the  court,  said,  in 
substance,  that  it  had  been  determined,  in  the  case  of  a  subscrip- 
tion for  a  public  benefit,  that  the  subscription  paper  itself  would 
not  support  an  action.  In  Farmington  Academy  v.  Allen,  7  Am. 
Dec.  201,  a  new  fact  was  introduced.  There  the  defendant 
paid  a  part  of  the  amount  subscribed  by  him,  and  did  not  inti- 
mate that  he  should  refuse  to  pay  the  residue;  and  the  principle 
was  adopted  that  the  paying  of  part  in  that  manner,  having  in- 
duced the  plaintiffs  to  incur  expenses  on  the  faith  of  his  sub- 
scription, he  was  under  an  obligation  to  reimburse  them  as  for 
money  paid  at  his  implied  request.  In  the  present  case,  there 
are  not  sufficient  circumstances  to  make  the  defendant  liable. 
The  subscription  paper  will  not  sustain  the  action,  and  the  de- 
fendant, after  he  had  signed  it,  gave  the  plaintiffs  no  encourage- 
ment to  proceed  in  rebuilding.  The  beginning  to  provide 
materials  on  the  faith  of  the  subscription  paper  alone,  was  not 
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sufficient  to  show  that  expenses  were  incaned  at  liis  implied 
request. 

Motion  to  take  off  the  nonsuit  oyermled. 


LiABiUTT  OF  Subscribers.. — ^The  subscription  paper  which  one  has  ngned 
together  with  others  for  the  purpose  of  raising  funds  for  a  public  object  will 
not  of  itself  sustain  an  action  against  the  subscriber  for  the  amaont  of  his 
•subscription.     But  where  upon  the  faith  of  such  subscription  money  is  ad- 
vanced and  expenses  are  incurred  with  the  knowledge  and  withoot  the  objec- 
tion of  the  subscriber,  an  action  for  money  paid,  laid  out  and  expended,  will 
lie  to  recover  the  amount  of  the  subscription,  or  such  part  as  is  equal  to  his 
proportion  of  the  expense  incurred:  Farmington  Academy  v.  AUen,  7  Am. 
Dec.  201,  and  note;  see,  also,  PhiUip*s  Academy  v.  Davif,  6Id.  162;  and  note: 
In  Trustee*  v.  Garvey,  53  111.  401,  one,  who  subscribed  toward  the  payment  of 
%  debt  due  for  the  building  of  a  church,  and  the  trustees  borrowed  money  to 
pay  the  debt  on  the  faith  of  the  subscription,  was  held  liable  in  an  action  of  as- 
sumpsit for  money  laid  out  and  expended,  and  McChtre  ▼.  WUaon,  43  111.  356, 
wherein  the  Illinoia  cases  are  reviewed,  relied  upon.    A  note  given  for  a  sub- 
scription to  build  and  endow  a  college,  upon  the  faith  of  which  the  payee  has 
incurred  expense,  was  pronounced  valid  in  Phiiamaik  College  v.  Harilesg,  5 
Or.  158,  Judge  Watson,  in  the  course  of  the  opinion,  saying:  "  At  first  view 
it  would  seem  that  when  a  person  signs  his  name  to  a  promise  to  pay  money 
or  to  convey  property  to  an  institution  of  learning,  the  public  advantsge  and 
the  fact  that  others  have  been  induced  by  their  reliance  upon  his  co-operstkni 
to  give  their  money  and  property  to  the  same  object,  ought  to  be  a  sufficient 
consideration;  but  the  courts,  acting  upon  the  principle  that  every  promise 
to  be  enforced,  must  Lave  a  good  or  valuable  consideration  to  uphold  it,  have 
held  that  something  more  than  the  naked  promise  to  give  is  necessary,  and 
that  the  public  advantage  is  not  of  itself  a  sufficient  consideration  to  support 
a  promise:  Trustees  v.  Stewart,  1  N.  Y.  681;  Howard  v.  WilUams,  2  Pick.  80. 
Yet  while  the  courts,  rather  than  violate  an  old  and  established  rule  of  law, 
hold  that  a  naked  promise  to  pay  money  for  a  public  object  cannot  be  en- 
forced for  the  want  of  consideration,   they  have  also  decided  with  great 
unanimity,  that  if  the  promise  itself,  or  another  promise,  upon  which  it  is 
founded,  contains  a  request,  or  that  which  by  any  fair  construction  csn  be 
construed  as  a  request,  to  the  trustees  or  others  representing  the  institution 
for  whose  benefit  the  promise  is  made,  to  do  any  act,  or  to  incur  any  expense, 
or  to  undergo  any  inconvenience,  and  such  institution  does  the  act,  or  incois 
the  expense,  or  submits  to  the  inconvenience,  this  request  and  performance 
on  the  behalf  of  the  institution  is  a  sufficient  consideration  to  support  the 
promise:  Barnes  v.  Ferine,  12  K.  Y.  18;  Trustees  v.  Oarvey,  63  HL  401; 
McAuley  v.  BiUenger,  20  Johns.  89;  Tliompson  v.  Mercer  M,  Co.,  40  DL  379." 


Hunt  v.  Bridgham. 

[3  Pzoxxanio,  681.] 

A  Part  Patuent  bt  the  Prikcipal  PsoMiaoR  will  take  the  cim  oat  ol 

the  statute  of  limitations  as  to  the  sureties  on  a  promissory  note. 
IfsRS  Delay  to  Proceed  against  the  Principal  will  not  diaehuge  thi 

surety. 
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A.cmoM  on  a  promissory  note  against  the  maker  and  his  surety. 
^lie  surety  pleaded  the  statute  of  limitations,  and  claimed  that 
tlio  plaintiff's  delay  to  proceed  against  the  maker  had  discharged 
t.lio    surety.     The  note  was  made  in  1802,  but  payments  wero 
indorsed  thereon  from  time  to  time  up  to  May,  1815,  all  the  pay- 
ments being  made  by  the  maker  Ellis.     Twenty  years  had 
elapsed  from  the  date  of  the  note  to  the  commencement  of  the 
suit,  and  Ellis  had  become  embarrassed  in  1810,  and  insolvent 
in    1818.     It  appeared  also  that  when  the  different  payments 
were  made,  time  had  been  given  to  Ellis  to  pay  the  residue  with- 
out any  binding  agreement  as  to  the  extent  of  the  time.    There 
w&s  no  evidence  of  any  demand  or  notice  of  non-payment  to 
Sridgham,  the  surety. 
Defendants  defaulted. 

Coesena  and  Merrick,   for  the  defendant  Bridgham. 

A.  Cushman,  for  the  plaintiff. 

By  Court,  Wilde,  J.  The  first  ground  of  defense  in  this 
action  is  the  presumption  of  payment  arising  from  lapse  of 
time.  Bat  this  presumption  is  effectually  rebutted  by  the 
partial  payments  made  by  Ellis,  one  as  late  as  the  year  1815, 
which  are  equivalent  to  an  express  acknowledgment  of  an  ex- 
isting debt.  As  to  the  legal  effect  of  these  payments  the  two 
defendants  stiEind  on  the  same  footing.  The  contract  being 
proved,  the  admission  of  one  is  the  admission  of  both.  If  one 
of  several  joint  promisors  acknowledges  the  debt  within  six 
yearb,  it  will  take  the  case  out  of  the  statute  of  limitations  as 
to  the  other  promisors:  Whiicomh  v.  Whiiing,  2  Doug.  652; 
Jachson  v.  lairbank,  2  H.  Bl.  340;  Smith  v.  Liidloio,  6  Jc'hiis. 
267.  A  fortiori'  will  a  like  admission,  whether  express  or  im- 
plied, be  sufficient  to  repel  a  mere  presumption.  If  there  was 
any  proof  of  collusion  between  the  creditor  and  principal  to 
throw  the  debt  on  the  surety  and  to  deprive  him  of  his  in- 
demnity, without  doubt  he  would  be  entitled  to  relief,  but 
nothing:  of  this  is  pretended,  and  it  is  very  clear,  therefore, 
that  on  this  ground  the  defense  cannot  be  maintained. 

Another  ground  of  defense,  and  that  upon  which  the  surety 
principally  relies,  is  the  long  delay  of  the  creditor  to  proceed 
.against  the  principal  until  he  became  insolvent.  This  pro- 
longation of  credit,  it  has  been  argued,  has  been  the  means  of 
depriving  the  surety  of  his  indemnity ,  and  ought  therefore  to 
absolve  him  from  his  liability.  And  the  cases  of  Fain  v.  Pack" 
^rd,  13  Johns.  174  [7  Am.  Dec.  369],  and  King  v.  Baldwin,  17 
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Johns.  384  [8  Am.  Dec.  715],  have  been  cited   in  support  of 
this  position.     It  should  not  escape  remark  that  the  court  of 
errors,  in  the  latter  case,  were  nearly  eqaallj  divided.      Never- 
theless, admitting  the  principle  on  which   that  case  and  the 
case  of  Pain  v.  Packard  were  decided,  it  does  not   follow  that 
this  action  cannot  be  maintained.     In  both  those    cases  the 
creditor  was  requested  by  the  surety  to  proceed  against   the 
principal,  and  the  opinion  of  the  court  was  placed   fvhollj  on 
that  fact.     And  it  is  expressly  admitted  that  without  such  re- 
quest the  surety  would  have  been  bound  by  his  contract.      The 
principle  which  is  laid  down  in  all  the  cases  is  recognized  that 
the  mere  delay  of  the  creditor  to  proceed  against  the  principal 
is  not  sufficient  to  discharge  the  surety.     The  same  doctrine  is 
laid  down  in  the  case  of  FaUon  v.  MaUhetos,  15  Johns.   433  [S 
Am.  Dec.  261].     **  The  holder  of  a  note,"  says  Spencer,  C.  J., 
'*  ought  to  be  fairly  and  fully  apprized  by  the  surety  that  he  is 
required  to  prosecute  the  principal.     A  delay  to  sue,  or  even  a 
discontinuance  of  a  suit  brought  cannot  absolve  the  surety 
from  his  liability  if  he  is  passive  and  takes  no  measures  indi- 
cating to  the  holder  of  a  note  that  he  insists  on  his  proceeding 
against  the  principal."     The  like  doctrine  was  adhered  to  in 
the  case  of  Powell  v.  Waters^  17  Johns.  176.     So  in  the  cases  of 
'bright  v.  Simpson,  6  Ves.  juu,  734;  The  Trent  Namgation  Com- 
pany V.  Harley,  10  East,  34.     And  in  Peel  v.  Tailock,  1  Bos.  & 
P.  419,  and  in  Dehuf  v.  TurbeU's  Executors,  3  Teates,  160,  and 
in  Hunt  v.  United  Slates,  1  Gall.  35,  and  in  Ludlow  v.  Simond, 
2  Cai.  Cas.  30  [2  Am.  Dec.  291],  the  same  doctrine  is  recog- 
nized. 

It  seems,  therefore,  to  be  a  well  established  principle,  and 
too  plain  to  admit  of  doubt,  that  mere  delay,  unaccompanied 
with  fraud,  or  an  agreement  not  to  prosecute  the  principal,  does 
not  discharge  the  responsibility  of  a  surety.  And  such  an 
agreement  not  to  prosecute  as  will  discharge  the  surety  must 
be,  as  Chief  Justice  Gibbs  remarks  in  the  case  of  Orme  v. 
Young,  1  Holt's  N.  P.,  87,  binding  on  the  creditor  **  depriving 
himself  of  the  power  of  suing  by  something  obligatory  which 
prevents  the  surety  from  coming  into  a  court  of  equity  for  re- 
lief; because  the  principal  having  tied  his  own  hands,  the  surety 
cannot  release  them."  If  there  is  no  such  obligatory  agree- 
ment not  to  prosecute,  the  surety  cannot  be  absolved  from  hia 
liability  without  applying  to  a  court  of  equity,  or  at  least  with- 
out  requesting  the  creditor  to  proceed  against  the  principal. 
The  surety  is  a  guarantor,  and  therefore  it  is  his  business  to  see 
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that  the  principal  pays.  If  he  lies  by,  and  the  insolvency  of 
the  principal  intervenes,  he  must  abide  by  the  loss,  and  cannot 
throw  it  upon  the  creditor.  The  only  semblance  of  anthorily 
for  a  contrary  doctrine  is  to  be  found  in  a  loose  note  in  Tot- 
hill,  279,  temp.  Jac.  1,  but  as  Chancelor  Kent  remarks  in  the 
case  of  King  v.  Baldwin  et  aL,  2  Johns.  Ch.  564  [8  Am.  Dec. 
715^  notejy  it  ''is  so  very  imperfect  and  so  destitute  of  facta 
and  elrciimstances  as  to  be  altogether  unfit  to  serve  as  a  guide, 
and  unworthy  to  be  cited  as  authority." 

Upon  the  whole,  it  seems  to  be  well  settled,  and  as  we  think, 

on  the  soundest  principles  of  law  and  equity,  that  the  delay  of 

the  creditor  to  proceed  against  the  principal,  without  some 

binding  contract  to  that  effect,  will  not  discharge  the  surety; 

anleas  the  creditor  is  requested  to  proceed  against  the  principal 

and  he  neglects  or  refuses  so  to  do;  which,  according  to  the 

caaea  of  I^ain  v.  Packard,  and  King  v.  Baldwin,  will  be  su£Scient 

to  discharge  the  surety.    Most  certainly,   this   is  going  far 

enough  in  favor  of  sureties.     If  they  will  neglect  to  take  any 

step  for  their  own  security,  and  the  principal  fails,  they  cannot 

complain  of  the  creditor,  or  of  the  law,  if  they  suffer  by  their 

neghgence. 

Judgment  for  the  plaintiff. 

The  doctrines  of  this  case  are  considered  in  BeU  v.  Morriaon,  1  Pet.  370; 
and  in  Ron  ▼.  Jtmes,  22  Wall.  593. 

That  mere  delay  to  proceed  against  the  principal  will  not  discharge  the 
VKKty,  see  Buehaman  v.  Bordley,  1  Am.  Dec.  387  and  note;  Butler  v.  liamU' 
ton,  2  Id.  and  note;  People  v.  Janaen,  5  Id.  275  and  note;  Fulton  y.  McUthews, 
8  Id.  261;  King  v.  Baldwin,  Id.  415  and  note;  Cope  v.  Smith,  11  Id.  582  and 

note.    The  principal  case  is  followed  in  Frye  v.  Barker,  4  Pick.  384;  Bellows 

▼.  Loffell,  5  Id.  310;  Baker  v.  Briggs,  8  Id.  130;  Oxford  Bank  v.  Leuris,  Id. 

45B-,  Commercial  Bank  v.  French,  21  Id.  489;  Home  v.  Bodwell,  5  Gray,  458; 

and  in  Stoddard  v.  Doane,  7  Id.  38a 


Crane  v.  Newell. 

[3  FZCXBBINO,  612.] 

SxTBxras  oh  Official  Bonds  cannot  set  up  as  a  defense,  that  before  the 
breach  for  which  the  suit  was  brought  against  them  on  the  bond,  they 
gave  notice  of  the  officer's  unfitness  for  the  office,  and  requested  his  re- 
moval. 

Debt  against  the  deputy  sheriff  and  his  sureties  on  his  bond, 
tbat  be  should  faithfully  perform  the  duties  of  deputy  sherifl 
under  the  plaintiff,  and  should  save,  keep  harmless  and  in- 
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demnifj  the  plaintiff  from  all  actions,  suits,  troables,    costs, 
charges,  damages  and  expenses  whatsoever,  which    he  shoulJ 
sustain  by  reason  of  malfeasance,  misfeasance,  or   noofea-sance 
of  Newell,  the  deputy,  in  his  office  as  deputy  sheriff.      Two  of 
the  sureties  pleaded  that  they  ought  to  be  discharged  f mm 
liability  on  the  ground  that  they  had  given  notice  to  the  sheriff 
of  Newell's  growing  habits  of  intemperance  and  unfitness  for 
office,  and  had  notified  the  sheriff  that  they  would  no  longer  be 
responsible  for  his  conduct  in  office,  and  had  asked  that  he  be 
removed.     They,  also,  pleaded  that  plaintiff  had  promised  to 
remove  Newell.     Beply,  that  no  part  of  the  plea  was  true,  and 
that  plaintiff  had  been  obliged  to  satisfy  a  judgment  hy  reason 
of  Newell's  default.     Plaintiff  traversed  the  allegation   of  a 
promise  to  remove  Newell. 

S.  Hubbard  and  Leland,  contended  for  the  sufficiency  of  the 
plea. 

Metcalfe  contra, 

Pabksr,  G.  J.,  in  delivering  the  opinion  of  the  coorty  said  in 
substance  that  if  the  facts  stated  in  the  plea  were  a  sufficient 
answer  to  the  action,  the  court  would  order  a  re-pleader;  bat 
that  the  court  were  satisfied  that  they  did  not  constitute  a  de- 
fense.    This  is  an  action  on  the  bond.     There  are  no  authori- 
ties to  establish  the  ground  of  defense  set  up,  though  there  are 
some  analogous  cases  in  New  York  inclining  that  way,  partic- 
ularly the  case  of  Pain  v.  Packard,  13  Johns.  174  [7  Am.  Dec. 
369 1,  where  a  suret}"^  on  a  promissory  note  having  requested  the 
holder  to  proceed  immediately  against  the  principal,  who  was 
then  solvent,  and  who  afterwards  became  insolvent,  was  exoD- 
eruted  in  consequence  of  the  holder's  neglecting  to  comply  with 
the  request.     But  this  case  is  questioned  by  Mr.  Chancellor 
Kent,  and  two  of  the  judges  afterwards  retracted  their  opinion, 
and  the  decision  was  sanctioned  in  King  v.  Baldwin,  17  Johns. 
403  [8  Am.  Dec.  715),  by  the  turning  vote  of  the  lieutenant- 
governor,    against   the  opinion   of  a   majority   of   the  judges 
present;  so  that  the  question  is  hardly  settled  in  New  York. 
In  England  the  law  is  clear,  that  a  bond  is  not  to  be  discharged 
except  by  something  of  as  high  a  nature.     A  surety  is  not  un- 
derstood to  retain  such  a  right  as  the  defendants  contend  for. 
It  should  seem  proper,  however,  that  in  the  case  of  a  deputy 
sheriff  who  may  continue  many  years  in  office,  the  surety  should 
have  an  opportunity,  where  the  deputy  misbehaves  himself,  of 
getting  roleased  from  liability  for  his  subsequent  misconduct. 
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Hot  it  is  for  the  legislature  to  make  such  provision,  in  case  thej 
should  deem  it  expedient.  There  is  one  mode  now  which  a 
surety  might  pursue,  and  that  is,  making  an  application  to  the 
governor,  who  would  discharge  the  sheriff  in  case  he  improperly 
refused  to  remove  a  deputy.  But  there  is  no  authority  for  the 
surety  to  judge  of  the  fitness  of  such  removal. 

Xu  the  case  before  us  the  bond  is  adjudged  to  be  forfeited^ 
aucL  there  must  be  a  hearing  in  chancery  as  to  the  damages. 


JDiacHAROE  07  Surety  on  Ofticial  Boin>. — ^The  tame  question  ariaing 

in  Orane  y.  Newell,  arose  in  Andrus  ▼.  BeallSf  0  Cow.  693,  and  was  similarly 

answered.     It  was  also  presented  to  the  supreme  court  of  Alabama  in  Me- 

Qhee  V.  Oemn,  25  Ala.  176,   187,  and  was  disposed  of  by  saying  that  the- 

notice  to  the  sheriff  that  the  surety  would  no  longer  be  bound  for  the  deputy 

'*  amounted  to  nothing.  '*    The  decision  was  baaed  upon  the  nature  of  the 

oantract  of  suretyship  and  the  absence  of  any  statute  regulation  permitting 

a  surety  to  discharge  himself  in  that  manner.     The  omission  of  a  collector 

of  the  public  revenue  to  remove  a  deputy  collector  after  knowledge  of  default 

by  the  letter,  does  not  discharge  the  sureties  of  the  deputy:  PieheHngy.  Day, 

2  I>eL  Ch.  333.     But  in  the  same  case  it  was  said  that  the  consent  of  the 

collector  that  his  deputy  should  use  the  public  funds  collected  by  him,  in 

carrying  on  his  private  business,  if  not  communicated  to,  and  assented  by^ 

the  sureties  on  the  official  bond  of  the  deputy,  would  discharge  them. 

The  effect  of  the  omission  of  an  employer  to  discharge  a  servant  after  de- 
salt or  dishonesty  on  his  part  is  discovered,  is  considered  with  reference  to 
the  liability  of  the  surety  of  the  employee,  in  AUaniic  etc  Tel,  Co,  v.  Barnes^ 
64  K.  Y.  385,  and  in  AfeKecknie  v.   Ward,  58  Id.  541. 

With  regard  to  the  discharge  of  sureties  on  official  bonds,  generally,  see* 
Brandt  on  Suretyship,  sees  369,  461  and  469. 


Day  v.  Noble. 

[3  Pioneanvo.  616.] 

IvsTBUcnoNS  TO  AoENT  TO  Sbll. — A  master  of  a  vessel  who  carries  good» 
to  a  distant  port,  with  orders  to  dispose  of  them  for  the  most  he  can  ob- 
tain, will  be  justified,  if  he  is  unable  to  find  a  purchaser,  in  placing  the 
goods  in  the  hands  of  a  merchant  in  good  standing,  to  be  sold  for  the 
owner's  benefit. 

Assumpsit  on  an  undertaking  of  the  defendant  to  carry  two 
boxes  of  marble  and  one  of  granite  from  Salem  to  Norfolk  and 
a  market.  The  goods  were  consigned  to  the  defendant,  master 
of  the  vessel  on  which  they  were  shipped,  with  orders  from  the 
plaintiffs  as  follows:  "  Tou  will  dispose  of  the  above  articles  for 
the  most  you  can  obtain,  and  invest  the  proceeds  in  flour;  if 
not  convenient,  you  will  make  returns  in  cash."  Defendant 
tried  to  sell  the  articles  in   Norfolk,  in  Alexandria  and  in 
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Oeorgeiown,  but  being  unsuccessful,  left  them  with  one  Ken- 
nedy, a  merchant  of  Georgetown,  in  good  credit,  to  be  sold  for 
the  plaintiff's  account.  Verdict  for  the  defendant  and  motion 
for  a  new  trial. 

SaltonstaU  and  Thomdyhe^  for  the  plaintiff. 

Pickering  and  Merrill^  anUra. 

Pabkeb,  0.  J.,  in  delivering  the  opinion  of  the  court,  said,  in 
srybstance,  that  the  case  depended  on  the  question  whether  the 
plaintiff's  instructions  as  to  the  defendant  were  peremptory  or 
discretionary,  under  circumstances  not  contemplated   at  the 
time.     The  counsel  for  the  plaintiff  have  argued  as  if  the  in- 
structions to  sell  were  peremptory,  so  that,  if  the  defendant 
could  not  sell,  he  was  bound  to  bring  the  articles  back.     Bat 
we  do  not  think  this  is  the  true  construction.     There  is  nothing 
that  looks  like  an  order  to  bring  back  the  articles,  if  the  de- 
fendant should  be  unable  to  sell;  and  it  is  well-known  law, 
that  if  a  consignee  cannot  sell  without  a  great  sacrifice  of  the 
property,  he  is  not  obliged  to  sell;  such  a  circumstance  being 
considered  as  an  unexpected  contingency.     The  defendant  was 
unable  to  effect  a  sale  at  Norfolk,  Alexandria  or  Georgetown, 
aud  the  question  is,  whether  it  was  necessary  for  him  to  bring" 
back  these  bulky  articles  to  the  land  of  stones,  or  whether*  he 
might  leave  them  where  they  might  become  valuable.     'We 
think  that  the  leaving  of  them  in  the  hands  of  a  person  of  good 
credit  at  the  time  was  not  a  breach  of  duty  in  the  defendant. 

Judgment  according  to  the  verdict. 


Smith  v.  Smith. 

[2  PzoKKBnio,  (m.] 

Contributory  Neouoence. — One  cannot  recover  for  injoiies  occasumed  by 
an  unlawful  obstruction  in  a  highway,  where  ordinazy  care  was  not  used 
in  avoiding  the  obstruction. 

Action  on  the  case  for  injury  to  plaintiff's  horse  occasioned 
by  a  wood-pile  placed  by  the  defendant  in  a  highway.  It  ap- 
2)eared  that  the  horse  was  harnessed  to  a  wagon  loaded  with  two 
full  barrels  of  cider  and  two  others  two  thirds  full.  There  was 
no  shaft  girth  to  the  wagon,  there  were  no  breech  hooks  and 
lug  hooks  to  the  shafts,  and  there  was  a  crupper  to  the  saddle. 
The  horse  was  driven  by  one  Kimball,  a  witness.     The  wood 


^ov.  1824.]  Smith  v.  Smith.  465 

was  piled  up  on  the  sido  of  the  highway,  one  stick  projecting 
ei^ht  inches  beyond  the  rest.  The  accident  happened  at  night, 
when  it  was  very  dark  and  while  descending  a  circuitous  hill. 
Kimball  led  the  horse  down  part  of  the  hill,  and  then  got  into 
the  wagon.  The  shafts  immediately  flew  up,  the  wagon  strik- 
ing^ again^^  the  horse,  which  ran  until  the  wagon  struck  the 
wood-pile.  The  wagon  then  broke,  and  the  horse  ran  away 
clear  of  it.  The  horse  was  injured  in  one  of  his  hind  legs,  above 
the  fetlocks.  Kimball  thought  he  could  have  passed  down  the 
road  but  for  the  wood.  The  defendant  contended  that  the 
driver  had  not  used  ordinary  care  in  the  premises,  objecting: 
1.  That  he  overloaded  the  wagon;  2.  That  he  did  not  put  a  shaft 
girth  on;  3.  That  he  did  not  drive  skillfully;  4.  That  the  horse 
was  injured  by  kicking  against  the  wagon  before  it  reached  the 
wood-pile. 

Verdict  for  the  defendant,  and  motion  for  a  new  trial. 

Pickering,  in  support  of  the  motion. 

ScdlonslaU,  contra, 

Bj  Court,  Pabkeb,  C.  J.  [after  stating  the  case]:  It  would 
aeem,  at  first,  that  he  who  does  an  unlawful  act,  such  as  incum- 
bering the  highway,  should  be  answerable  for  any  direct  damages 
which  happened  to  any  one  who  is  thereby  injured,  whether  the 
party  suffering  was  careful  or  not  in  his  manner  of  driving,  or 
in  guiding  bis  vehicle,  for  it  could  not  be  rendered  certain 
whether  if  the  road  were  left  free  and  unincumbered,  even  a 
careless  traveler  or  team  driver  would  meet  with  any  injury. 
But  on  deliberation  we  have  come  to  the  conclusion  that  this 
action  cannot  be  maintained  unless  the  plaintiff  can  show  that 
he  used  ordinary  care,  for  without  that,  it  is  by  no  means  certain 
that  he  himself  was  not  the  cause  of  his  own  injury.  The  party 
who  obstructs  a  highway,  is  amenable  to  the  public  in  indict- 
ment, whether  any  person  be  injured  or  not,  but  not  to  an  indi- 
vidual, unless  it  be  shown  that  he  suffered  in  his  person  or 
property  by  means  of  the  obstruction;  and  where  he  has  been 
careless,  it  cannot  be  kuown  whether  the  injury  is  wholly  imput- 
able to  the  obstruction,  or  to  the  negligence  of  the  party 
complaining.  And  considering  the  indulgence  shown  by  the 
public  to  the  citizens,  in  many  places,  to  occupy  a  part  of  the 
highway  for  temporaiy  purposes,  leaving  ample  room  for  trav- 
elers with  ordinary  care  to  pass  uninjured,  the  principle  which, 
retxuires  that  degree  of  care  in  order  to  entitle  a  party  to  damages. 
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may  be  deemed  salutary  and  useful.    That  such  is  the  law,  we 
are  fully  satisfied  from  an  examinatioii  of  the  authorities  cited. 

The  case  of  BuUerfield  v.  Forrester,  11  East,  60,  is  very  strong 
to  this  point.  The  plaintiff,  who  was  riding  violently  in  a  pnh- 
lio  highway,  was  thrown  down  with  his  horse,  aud  mjored,  by 
means  of  an  obstruction  placed  there  by  the  defendant.  It  waa 
proved  that  if  the  plaintiff  had  not  been  riding  very  hard,  he 
might  have  seen  the  obstruction,  and  avoided  it,  and  on  this 
ground  he  failed  in  the  action.  Lord  EUenborough  said:  "  A 
party  is  not  to  cast  himself  upon  an  obstruction  which  has  been 
made  by  the  fault  of  another,  and  avail  himself  of  it,  if  he  do 
not  himself  use  common  and  ordinary  caution  to  be  in  the 
right."  And  in  the  common  pleas,  in  the  case  of  FUnoer  v. 
Adam,  2  Taunt.  314,  the  same  principle  is  recognized  as  law, 
the  plaintiff  being  prevented  from  recovering,  because  it  was 
proved  he  might  have  avoided  the  obstruction,  if  he  had  man- 
aged his  horse  with  ordinary  skill  and  care.  These  cases  are 
cited  in  the  Wheaton's  edition  of  Selwyn's  Nisi  Friiis,  and  the 
principle  ia  admitted  into  the  text  that  to  entitle  the  plaintiff 
to  an  action  for  damages  resulting  from  a  nuisance,  he  must 
show  that  he  acted  with  common  and  ordinary  caution. 

The  only  authority  which  seems  to  be  in  opposition  to  these 
is  contained  in  a  short  passage  in  Buller's  Nisi  Frius,  p.  26,  in 
these  words:  "If  a  man  lay  logs  of  wood  across  a  highway, 
though  a  person  may,  with  care,  ride  safely  by,  yet,  if  by  means 
thereof,  my  horse  stumble  and  fling  me,  I  may  bring  an  action/' 
This  citation  at  first  struck  us  as  maintaining  a  principle  differ- 
ent from  that  laid  down  in  the  above  cited  cases,  but  on  further 
consideration  we  are  satisfied  that  there  is  nothing  in  it  re- 
pugnant to  it.  The  meaning  of  the  passage  undoubtedly  is,, 
that  notwithstanding  a  person  using  due  care  may  possibly 
pass  the  obstruction  without  injury,  nevertheless,  if  one  is  in- 
jured; that  is,  as  we  understand  it,  if  one  who  uses  this  caze 
does  by  misfortune  suffer  from  the  obstruction,  he  shall  recover. 
And  we  think  the  court,  in  the  case  first  cited,  must  have  so 
understood  the  passage,  or  it  would  have  been  commented 
upon,  it  having  been  pressed  upon  their  consideration  by  the 
counsel.  And  we  ore  led  to  consider  this  as  the  true  sense  of 
the  passage  also  from  examining  the  case  cited  by  Buller  froln 
Carthew,  194  and  451,  in  which  we  find  no  position  which  would 
support  Buller,  if  he  meant  to  say  that  a  man  might  recover  for 
an  injury  by  an  obstruction,  without  showing  ordinary  care  on 
his  part. 
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Whether  the  juxy  erred  in  the  estimate  of  the  eTidenee  given 
them,  which  had  a  tendency  to  show  a  want  of  care  on  the  part 
of  the  plaintiff,  we  are  unahle  to  say,  as  the  case  has  not  been 
reported  with  a  view  to  set  aside  the  verdict  as  contrary  to  evi- 
dence, or  against  the  weight  of  it.  The  law  was  rightly  stated 
to  them,  and  it  was  their  business  to  jadge  of  the  evidence.  So 
that  judgement  mnst  be  rendered  according  to  the  verdict. 


CSted  approvingly  in  Thamprnm  v.  BridgeunUeTf  7  Fiok.  190;  L(m€  v.  Cnmi- 
Ue,  12  Id.  177;  Adanu  v.  OarUde,  21  Id.  147;  Oarde^  v.  WhUe,  Id.  265; 
Bosworth  ▼.  SwoMeyy  10  Met  866;  Ma/y  v.  Prbiadon^  11  Id.  4i4;  Parker  v. 
Adama^  12  Id.  417;  Paimer  v.  Andover,  2  Onih.  605;  WhiU  v.  WnmMmO, 
Co.,  7  Id.  161;  iftmiodbv.  Ifartoie^  4  Gny,  ISO;  HoUy  r.  Bo$ton  Oa§ Lif^ 
Co,,  8  Id.  132;  Kiri>pr.  BayUbM  Market^  14 Id.  261;  HMard  v.  Tkampmm, 
109MaH.  288. 
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HuNTEB  V.  Hempstead. 

fl  HiMOvmz,  87.1 
Inimbsxb,  LiABiLrrr  of. — A  demand  on  the  .uaker  when  the  note  baoonv 

dae,  and  his  fail-ire  to  pay,  are  safficient  to  charge  the  indocwr.    Hm 

holder  need  not  exhaust  all  his  remedies  against  the  maker. 
Partus — Joindxt-.  cf  Makbb  A2n>  Indobsib. — The  maker  and  indonerof 

a  note  may  he  ;<)aied  as  defendants  in  an  action  thereon. 
DxMAin)  TO  Chaboa  k  p4^.TNXBSHZP  need  not  be  made  on  but  one  of  th» 

partners. 
FnjJNO  Blank  imyoBsaanm.  —  The  holder  of  a  note  may  till  the  blink 

indorsements  to  himself,  or,  if  ho  chooses,  may  strike  some  of  them  obI 

Appeal  from  the  circuit  court.     The  opinion  states  the  case. 

By  Court,  MoQibe,  C.  J.  This  was  an  action  on  the  case  hj 
an  indorsee  of  two  promissory  notes,  against  the  payee  and  fint 
indorsee.  The  declaration  states  that  James  Thompson  and 
John  p.  Finley,  as  partners,  by  Finley,  made  their  notes  to 
Hempstead;  that  he  indorsed  them  to  John  W.  Thompson,  who 
indorsed  them  to  the  plaintiff. 

The  declaration  is  in  the  common  form,  stating  that  Hemp- 
stead indorsed  to  John  W.  Thompson,  and  that  he  indorsed  to 
Hunter,  the  plaintiff.  First  plea,  non-assumpsit;  second  pH 
that  the  defendant  did  not  make  the  indorsement  to  J.  W. 
Thompson,  as  stated  in  the  declaration;  third  plea  alleges  the 
plaintiff  had  commenced  his  action  against  the  makers  of  the 
notes,  and  that  one  of  them  was  arrested  and  appeared  to  the 
action.  To  the  first  and  second  pleas  issue  is  taken  to  the 
country,  and  to  the  third  there  is  general  demurrer.  The  two 
issues  of  fact  were  found  by  the  court  for  the  plaintiff,  snd  the 
demurrer  to  the  third  plea  sustained.     It  is  the  opinion  of  this 
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court  the  issues  of  fact  were  rightly  found,  as  for  anything  ap- 
pearing of  record  to  this  court;  and  agreeably  to  the  decision 
of  this  court,  at  this  term,  Hunter  v.  Price,  the  demurrer  was 
rightly  sustained;  there  the  question  was,  what  is  sufficient  dili- 
gence on  the  part  of  the  holder  of  an  indorsed  promissory  note 
to  entitle  him  to  maintain  his  action  against  the  indorser?  And 
it  Tvas  decided,  on  solemn  argument  by  the  whole  court,  that  a 
demand  on  the  maker,  when  the  note  becomes  due,  and  his 
failure  to  pay,  are  sufficient  to  maintain  the  action.  This  case 
is  exactly  like  that,  and  must  be  governed  by  it.  Now  here  the 
question  is  solemnly  made:  can  the  makers  of  a  note  and  the 
indorser  be  sued  at  the  same  time,  in  several  actions?  See 
Chitty  on  Bills,  Am.  ed.,  361;  and  the  question  is  also  made 
that  here  there  is  no  privity  between  Hunter  and  Hempstead, 
and  that  to  entitle  Hunter  to  sue  Hempstead,  J.  W.  Thomp* 
sou's  name  should  have  been  stricken  from  the  note:  Chitty  on 
Bills,  370,  Am.  ed.,  is  expressly  to  the  contrary.  Another 
error  complained  of  in  disposing  of  the  first  issue  is,  that  by 
the  bill  of  exceptions  in  this  case  it  appears  no  demand  of  pay- 
ment of  said  notes  was  made  of  Finley,  but  ouly  of  Thompson, 
one  of  the  partners. 

It  cannot  be  perceived  how  it  is  necessary  to  make  a  demand 
of  all  the  partners  composing  a  company,  one  partner  may 
make  a  note  in  the  course  of  business,  and  bind  the  company: 
Watson  on  Part.  195;  Chitty  on  Bills,  40,  41;  he  may  accept  a 
bill  drawn  on  them,  and  they  are  bound  by  it;  he  may  make 
payment  of  a  note  or  bill  made  or  accepted  by  the  company 
(see  as  above,  Watson  and  Chitty),  and  how  it  can  be  that  the 
refusal  of  one  partner  to  pay  is  not  a  refusal  of  the  company  as 
to  the  holder,  this  court  cannot  discover.  There  is,  therefore, 
no  error  on  this  point. 

The  bill  of  exceptions  shows  that  at  the  time  the  notes  were 
made  the  defendant  indorsed  them  in  blank,  and  they  were 
then  delivered  to  the  plaintiJQf,  and  the  witness  knew  of  no 
other  object  in  making  the  indorsements  but  to  secure  pay- 
ment. It  was  insisted  by  the  defendant  on  the  trial  of  the 
cause  in  the  circuit  court,  that,  as  it  respected  the  second  issue, 
this  testimony  and  these  facts  were  ineffectual  in  law  to  author- 
ize the  plaintiff  to  fill  the  indorsement  as  he  had,  and  so  the 
defendant  insisted  the  second  issue  ought  to  have  been  by  the 
court  found  for  him. 

It  often  happens  in  the  course  of  business,  notes  are  in- 
dorsed by  several  at  the  same  time  for  no  other  purpose  than 
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to  make  the  payment  secure;  but  let  this  be  as, it  znay,  the 
legal  properties  of  the  instrument  and  the  legal  effect  of  the 
iudorsements  are  not  altered.  The  holder  may  fill  the  blank 
indorsements  to  himself,  or  strike  some  out  if  he  chooeee  to 
do  so:  Chitty  on  Bills,  Am.  ed.,  870,  371.  The  indorser,  in 
this  case,  has  treated  the  instrumeut  as  he  was  wazxanted  by 
law  to  do.  There  is  no  error  on  this  point. 
Let  the  judgment,  therefore,  be  affirmed  with  costs. 

Jones,  J.,  delivered  a  dissenting  opinion. 


An  Indobseb's  Llibujtt,  thongh  in  the  nature  of  that  of  a  torety,  ii 
upon  an  independent  oontract,  and  he  is  not  diKhai^ged  by  the  holder^s  £m1« 
ure  to  prosecute  the  maker  when  requested,  eren  thouf^  the  maker  aftei^ 
wards  becomes  insolvent:  TrimbU  v.  Thome^  8  Am.  Dec  902. 

Partnebship  Nots — Demand  on  -Pabtneb. — ^A  demand  on  one  partner 
for  the  payment  of  a  note  made  by  the  firm  is  sufScient  to  charge  the  iO" 
dorser:  Daniel  on  Neg.  Inst.,  sea  592;  Branch  qf  State  Bank  v.  McLeoan,  26 
Iowa,  306;  Envin  v.  Dounu,  15  K.  Y.  375.  So,  even  after  dissolution,  npon 
a  note  previously  made:  Daniel  on  Neg.  Inst.,  sec.  592;  Crowley  ▼.  Barry,  4 
Gill.  194;  Fourth  Nat.  Batik  v.  Henchuch,  52  Ma  207;  Hvbbard  v.  MaitheM, 
54  N.  Y.  50.  So  a  demand  upon  one  of  two  joint  makers,  generally,  is  good: 
But  see  Daniel  on  Neg.  Inst.,  sec.  592. 

Filling  up  ob  Ebasinq  Inik)BSEMSNT3. — It  is  settled  doctrine  that  the 
holder  of  a  note  may  fill  up  a  previous  blank  indorsement,  either  with  his 
own  name  or  with  that  of  another  person,  without  becoming  an  indoner: 
Evans  v.  Oee,  11  Pet.  80;  Ritchie  v.  Moore,  7  Am.  Dec.  6S8,  and  note;  or  he 
may  strike  some  of  them  out:  Biggin  v.  Collier,  6  Mo.  672;  Morris  ▼.  /bme- 
man,  1  Am.  Dea  235;  Ritchie  v.  Moore,  7  Id.  688,  and  note;  see,  alao^  Gor- 
gerat  v.  McCarty,  1  Am.  Dec.  270;  and  Mead  v.  SmaU,  11  Id.  62»  and 
cited  in  note 


Bird  v,  Cromwell. 

[1  MxaBOtTBZ,  81.] 
Cabbiebs  Duty  in  Case  of  Accident  is  to  use  all  means  in  their  power  to 
preserve  from  injury  all  property  in  their  custody.  Hence,  where  coffes 
was  shipped  on  a  barge  to  be  delivered  in  good  condition,  "  damages  o! 
the  river  only  excepted,  *'  and  the  boat  was  snagged  and  the  coffee  thereby 
became  wet,  it  was  held  that  the  carriers  were  liable  unless  they  tried  to 
dry  the  coffee,  and  thus  preserve  it  from  loss. 

Appeal  froin  the  circuit  court.     The  opiDion  states  the  case. 

By  Court,  Cook,  J .  Cromwell  brought  an  action  on  the  case, 
Against  Bird,  in  the  circuit  court,  for  negligence  in  transporting 
a  cj  uantity  of  coffee,  shipped  by  the  plaintiff  on  board  the  de- 
fendant's barge,  from  New  Orleans  to  St.  Louis,  whereby  the 
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^same  grot  wet  and  was  damaged.     On  the  general  issne,  the 
plaintiff  gave  in  evidence  a  bill  of  lading  signed  by  the  defend- 
ant, ^wlierebj  he  acknowledged  to  have  received  on  board  his 
^aid  iMtige  a  quantity  of  coffee  and  other  articles,  to  be  by  him 
^delivered  at  St.  Louis,  in  good  condition,  "the  dangers  of  the 
river  only  excepted;''  he,  also,  proved  that  on  the  delivery  of 
the  coffee  ut  St.  Louis,  a  proportion  of  it  was  spoiled  by  having 
'bee  a  Tivet.     The  defendant  proved  that  in  ascending  the  river, 
the  l>ow  of  the  barge  struck  a  snag  about  a  foot  below  the  sur- 
face of  the  water;  that  the  barge  was  got  to  shore  in  twelve  or 
thirteen  minutes  after  she  received  the  injury,  and  had  taken  in 
^kbout  four  inches  of  water;  that,  for  th6  purpose  of  repairing 
the  l>arge,  her  bow  was  raised,  whereby  the  water  she  contained 
^was  thrown  into  the  stem,  where  the  plaintiff's  property  was 
•deposited.     None  of  the  plaintiff's  goods  were  taken  out  of  the 
barge,  but  the  hands  were  employed  in  bailing  and  pumping 
the  water  out  of  her;  and  that  she  was  repaired  and  proceeded 
on  her  voyage  in  about  twenty-four  hours  after  she  received  the 
injury.     It  was,  also,  proved  that  the  weather  continued  cloudy 
«nd  hazy  about  four  days  after  the  said  injury  was  received  al« 
thqugh  it  did  not  rain. 

The  court  then  instructed  the  jury  that  after  the  plaintiff's 
coffee  had  become  wet  it  was  the  duty  of  the  defendant,  as 
bailee,  to  have  used  all  means  in  his  power  to  drj  it.  The  de- 
fendant's counsel  then  moved  the  court  to  instruct  the  jury, 
that  the  defendant  was  not  bound  to  break  open  the  barrels  in 
order  to  dry  the  ^plaintiff's  coffee;  but  the  court  refused  so  to 
instruct  them.  To  which  instruction,  and  refusal  to  instruct, 
the  defendant's  counsel  excepted.  And  it  was  insisted  by  the 
plaintiff  in  error:  First,  that  the  court  erred  in  the  instruction 
given  to  the  jury;  and.  Second,  in  refusing  to  give  the  instruc- 
tion prayed. 

These  two  points  involve  but  one  question.  Is  the  defendant 
li:ible  for  neglecting  or  failing  to  make  any  exertion  to  dry  the 
coffee,  after  it  had  become  wet  by  accident,  as  stated  in  the  bill 
of  exceptions?  The  negative  of  this  proposition  would  go  the 
full  length  of  discharging  the  bailee  from  liability,  if  on  the 
happening  of  any  accident,  the  consequence  of  which  might  be 
the  destruction  of  the  property,  he  should  abandon  it  without 
making  the  least  effort  to  avert  such  consequence,  as  if,  in  a 
■tempeHt  whicli  threatened  destruction  to  the  vessel,  the  master 
should  make  no  exertion  whatever  to  save  her.  On  the  con- 
trary, it  is  conceived  to  bo  the  duty  of  the  bailee  to  continue  his 
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exertions  to  prevent  damage,  bo  long  as  tbey  raaj  probably  arail^ 
in  all  cases,  whether  the  character  of  tli^^  f\ro\c{eni  be  sach  as^ 
in  the  event  of  inevitable  loss,  would  diociiai^e  Lim  or  not 
The  jury,  in  this  case,  were  property  instructed  by  the  circuit 
court  that  it  was  the  duty  of  the  defendant  to  use  all  means  in 
his  power  to  dry  the  plaintiff's  coffee,  and  whether  he  did  or 
not  was  a  question  for  them  to  decide.  It  was  contended  that 
the  instruction  prayed  ought  to  have  been  given  to  the  jury,, 
because,  if  the  defendant  have  opened  the  barrels  for  the  pur- 
pose of  drying  the  coffee,  he  would  have  been  liable  in  troverp 
and  1  Bac.  Abr.  874,  and  1  Chitty's  Plead.  164,  are  cited  in  sap- 
port  of  the  position,  where  it  is  said  that  if  a  carrier  draw  out 
part  of  the  contents  of  a  vessel,  and  fill  it  with  water,  or  break 
open  a  box  containing  goods,  or  sell  them,  it  is  conversion. 
These  authorities  apply  to  such  acts  of  the  bailee  as  are  wanton 
or  dishonest,  and  not  to  such  as  are  done  in  good  faith,  for  the 
preservation  of  the  goods;  for  it  would  be  inconsistent  and 
unreasonable  to  require  the  bailee  to  use  ordinary  diligence  to 
keep  and  preserve  the  goods  from  injury,  and,  at  the  same  time 
make  him  liable  for  doing  an  act  necessary  for  their  preserra- 
tion.  It  is  true,  the  defendant  was  under  no  legal  obligation 
to  open  the  barrels  for  any  purpose,  but  if  by  that  means  the 
injury  might  probably  have  been  prevented,  and  he  neglected 
to  do  it,  he  is  liable  for  such  neglect,  and  iu  this  sense  the  cir- 
cuit court  seems  to  have  understood  the  prayer  for  instruction. 
The  judgment  must,  therefore,  be  affirmed,  with  costs. 


Carrier's  Duty  as  to  Damaged  Goods. — Some  apparent  doabt  of  th» 
soundness  of  the  doctrine  here  laid  down  is  expressed  in  Steamboat  Lynx  v. 
King,  12  Mo.  272.     In  that  case,  it  appeared  that  a  cai^o  of  wheat  had  beea 
damaged  by  a  storm,  while  loaded  on  a  barge  belonging  to  the  defendants, 
and  althoagh  every  effort  was  made  to  protect  the  cargo  while  the  storm  wa» 
raging,  nothing  was  done  towards  drying  the  wheat  afterwards,  bnt  the 
steamboat  taking  the  barge  in  tow  proceeded  on  her  voyage.     The  court  be- 
low gave  the  following  instruction:  *'It  was  the  duty  of  the  defendant  to 
use  all  the  means  in  his  power  to  cause  the  wheat  to  be  dried  after  it  was- 
wet  by  the  storm;  and  if  the  jury  believe  from  the  evidence  that  the  wheat 
might  have  been  dried  by  the  defendant,  and  he  did  not  do  it,  then  the  de- 
fendant is  liable  for  all  damage  to  the  wheat  by  reason  thereof*"    In  review- 
ing this  instruction,  Napton,  J. ,  who  delivered  the  opinion  of  the  appellate 
court,  said:  ''The  case  of  Bird  v.  Cromtoellf  1  Mo.  81,  certainly  goes  very 
far  to  sustain  the  instruction  given  in  this  case.     That  case  was  decided  in 
1821,  and  the  accident  which  gave  rise  to  the  suit  occurred  on  a  barge  navi- 
gating the  Mississippi,  between  New  Orleans  and  St.  Louis.     A  quantity  of 
cofifee,  how  much  is  not  stated,  was  shipped  on  this  barge  at  New  Orleans, 
and  became  wet  and  damaged  by  an  inevitable  accident     The  court  held 
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tbAt  it  was  the  duty  of  th'   master  of  the  barge  to  use  all  possible  exertions 
to    dry  the  coffee.     It  is  impossible  to  conjecture,  from  the  opinion,  what 
diaracter  and  degree  of  exertions  the  court  had  in  view  in  giving  this  in- 
atruction.     The  facts  of  the  case  may  have  authorized  a  verdict  against  the 
Itoafe  or  her  owners,  but  the  instruction  approved  by  the  court  in  its  unquali- 
fied sense,  was  certainly  imposing  an  extraordinary  duty  upon  common  car- 
riers.   Much  consideration  is  no  doubt  due  to  the  character  of  the  navigation 
in  -which  the  carrier  is  engaged.     Whilst  the  general  principles  which  govern 
the  conduct  of  common  carriers  in  ocean  navigation,  have  been  applieil  to- 
the  navigation  of  our  western  waters,  there  are  cases  and  circumstances  in 
-nrhich  the  duties  of  these  respective  classes  of  carriers  obviously  vary.     So» 
also,  the  navigation  of  the  Mississippi  by  keels  and  barges,  in  1820,  may 
Ixave  been  attended  with  different  duties  from  those  devolving  on  the  owners 
and  officers  of  steamboats  at  the  present  day.     When  it  required  from  six 
weeks  to  two  months  to  make  the  voyage  from  New  Orleans  to  St  Louis,  the 
officers  and  crew  of  the  barge,  thus  slowly  impelled  by  human  power,  anil 
having  no  intermediate  points  of  trade,  may  have  been  subjected,  by  the 
custom  of  the  trade,  to  a  greater  variety  of  duties  than  would  now  be  held 
to  devolve  upon  the  class  of  navigators  which  has  succeeded  them.     The  ab- 
stract principle,  however,  avowed  in  this  opinion  of  Bird  v.  CromtoeU,  we 
cannot  consider  as  applicable  to  the  present  case. "    The  instruction  given  in 
the  court  below  was  therefore  held  erroneous.     The  ground  of  the  decision 
seems  to  have  been  that,  as  the  accident  by  which  the  wheat  was  damaged 
was  onavoidable,  it  was  not  the  duty  of  the  captain  to  delay  the  voyage  for 
the  purpose  of  repairing  the  injury. 

The  Principal   Cask  is  fully  Approved,  however,  in  Chouteaux  v. 
Leech,  18  Pa.  St.  224.     That  was  a  case  where  a  cargo  of  furs  was  damaged 
by  water,  owing  to  the  fact  that  the  boat  upon  which  the  furs  were  loaded, 
ran  npon  a  snag.     It  was  held  to  be  the  duty  of  the  carrier  to  make  ordinary 
and  reasonable  exertion  to  repair  the  injury  or  lessen  its  effect,  by  opening, 
and  drying  the  furs.     Black,  C.  J.,  delivering  the  opinion  of  the  court,  said: 
*'The  charge  tha';  the  defendants  were  bound  to  have  the  furs  unpacked  and 
dried,  is  said  to  be  erroneous,  but  that  is  not  our  opinion.     The  decision  of 
the  judge  on  this  point  is  well  supported  by  clear  and  unanswerable  reason- 
ing; is  sustained  by  a  cose  directly  analogous:  Bird  v.  Cromwell,  1  Mo.  58, 
and  is  opposed  by  no  authority  which  we  have  been  able  to  find."    The  cor- 
rect principle  seems  to  be  that  after  goods  are  injured  in  the  hands  of  a  com- 
mon carrier,  it  is  still  his  duty  to  exercise  reasonable  care,  diligence  and 
activity,  in  preserving  them  from  further  damage;  so  far  as  it  can  be  Jone- 
consistently  with  his  duty  to  others:  Aug.  on  Carriers  (5th  ed.),  201,  note  a. 
Therefore,  where  a  flat  boat,  loaded  with  cotton,  sank,  but  the  cotton  wad^ 
rescued  and  deposited  on  the  bank  of  the  stream,  without  any  shelter  or 
covering  of  any  kind,  and  a  rain  storm  coming  on,  the  damaged  cargo  was 
not  only  prevented  from  drying,  but  was  still  further  injured,  it  was  held 
that  this  was  culpable  negligence  on  the  part  of  the  carrier:  Blocker  v.  WhU^ 
tenbevfj,  12  La.  An.  410.     So,  where  the  cargo  was  left  in  the  hold  of  t» 
strandeil  vessel,  whereby  it  suffered  damage:    Propeller  Niagara  v.  Cordes, 
21  How.  U.  S.  7.     But  he  is  not  bound  to  delay  tho  voyage  to  the  injury  of 
other  shippers,  for  the  purpose  of  preserving  damaged  goods  from  still  fur- 
ther damage.     This  seems  to  have  been  tho  principle  upon  which  Steamboat 
Lynx  V.  King,  12  Ma  272,  was  decided;  and  that  case  was  approved  in 
Natara  v.  Ilendertion,  L.  R.  5,  Q.  R  346:  sec,  also,  Soule  v.  Bodoeanachi,  ) 
Newberry's  Adm.  504. 
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Duties  and  Liabiutubs  of  Cobdion  Cab&iebs. — Caaes  bearing  upon  the 
general  qaestion  of  the  obligationa  of  common  carriers,  are  the  following: 
WUlJams  V.  BranMn,  4  Am.  Dec.  562;  ScMefelin  v.  Harvey,  5  Id.  206;  C<iU 
V.  MeMechen,  Id.  200;  WiUianu  y\  OratU,  7  Id.  235;  McCktrta  v.  JIammmd, 
1  Id.  598;  Harvejf  ▼.  Pike,  7  Id.  698;  Ostrander  y.  Brown,  8  Id.  211,  and 
note. 


Edwabds  v.  MoKee. 

[1  1CBM017BX,  US.] 

Lost  Bond  ob  Note,  no  action  at  law  can  be  anstained  thereoii. 

Contract  Patabus  is  Sbbvicbs. — If  defendant  has  the  privilege  of  makiqg 
payment  in  services,  an  action  of  debt  for  money  may  nevertfaeleBi  be 
sustained,  unless  be  performs  or  tenders  the  services  before  the  time  for 
payment  expires. 

Appeal  from  the  circuit  court.     The  opinion  states  the  case. 

By  Court,  McGibe,  C.  J.  This  was  an  action  of  debt,  brought 
to  recover  four  hundred  dollars.  The  first  count  is  on  simple 
contract  for  goods  sold  and  delivered.  The  second  count  is  on 
a  lost  bond  for  the  same  sum.  The  count  states  that  the  bond 
was  made  in  the  year  1817,  the  month  and  day  of  the  month 
blank;  the  time  of  payment  is  18  and  blank,  and  the  month 
and  day  of  the  month  blank.  The  third  count  counts  on  a  lost 
promissory  note  for  the  sum  of  four  hundred  dollars,  and  i^era 
to  the  second  for  the  date  and  time  of  payment  by  the  words 
year  and  day  aforesaid.  In  the  second  and  third  counts  no 
profert  is  made,  and  the  want  of  proferi  excused,  by  alleging 
the  writings  were  destroyed  by  time  and  accident.  The  breach 
states  that  the  money,  although  long  due  and  payable,  was  not 
2:)aid,  etc.  To  the  first  count  there  is  issue  to  the  country,  and 
a  general  demurrer  to  the  second  and  third  counts,  without 
over.  The  demurrer  to  these  two  counts  was  sustained,  and  a 
tiial  had  on  the  first  count. 

On  the  trial  of  the  cause  it  was  proved  by  plaintiff  that  some 
time  in  the  year  of  our  Lord,  1817,  as  the  defendant  was  return- 
ing home  with  sundry  horses,  six  in  number,  including  one  colt, 
the  defendant  represented  to  a  witness  that  he  had  purchased 
said  horses,  together  with  a  wagon  and  gears,  from  Cravens, 
the  intestate;  that  the  terms  on  which  he  had  purchased  were, 
that  he  was  to  keep  the  horses,  wagon  and  gears,  until  the 
Christmas  next  ensuing,  at  which  time  he  had  his  election, 
either  to  return  the  said  horses,  wagon  and  gears  to  Cravens, 
or  to  keep  them  at  the  price  of  four  hundred  dollars,  to  be  paid 
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\>y  the  twenty-fifth  December,  the  next  year;  and  that  defend* 
SLD.t  said  he  considered  the  contract  advantageous,  inasmuch  as 
lie  was  to  have  the  privilege  of  paying  the  said  sum  of  four 
Irandred  dollars,  or  part  thereof,  in  hauling.  It  was  also  proved 
Hiai  before  the  time  of  this  conversation,  the  horses,  etc.,  were 
tJie  property  of  Cravens,  and  that  they  were  afterwards  in  the 
possession  of  McKee,  and  that  McKee  did  not  return  them  to 
Oravens,  but  kept  them. 

Upon  this  state  of  the  case,  the  defendant's  counsel  moved 
tbe  court  to  instruct  the  jury  that  if  they  found  it  was  a  part  of 
the  contract  of  the  sale  and  purchase  of  said  horses,  etc.,  that 
the  defendant  was  to  have  the  privilege  of  paying  said  sum  of 
four  hundred  dollars,  or  any  part  thereof,  in  hauling,  they  must 
find  for  defendant,  which  instruction  was  given,  and  excepted  to. 
The  plaintiff's  counsel  then  moved  the  court  to  instruct  the 
juzy  that  if  they  should  find  the  sale  of  the  said  wagon,  horses, 
etc.,  from  evidence  in  the  cause,  independent  of  the  declarations 
of  the  defendant,  they  were  not  bound  to  regard  the  said  de- 
clarations as  containing  the  terms  of  the  said  contract  any  more 
than  if  the  declaration  had  been  adduced  in  evidence  on  the 
part  of  the  defendant,  which  was  by  the  court  refused;  but  the 
court  instructed  the  jury  the  said  declarations  must  be  received 
by  them  to  have  such  weight  with  them  as  they  should  think 
them  entitled  to  as  evidence  of  the  terms  of  the  contract,  the 
same  having  been  adduced  on  the  part  of  the  plaintiff,  which 
was  also  excepted  to.     The  jury  having  found  for  the  defend- 
ant, an  appeal  is  taken  to  this  court.     The  first  question  pre- 
senting itself  in  order,  as  it  occurred  in  the  progress  of  this 
cause,  is,  did  the  circuit  court  err  in  sustaining  the  demurrer  to 
the  second  and  third  counts  in  the  declaration  ? 

The  first  question  urged  at  the  bar,  in  support  of  the  judg- 
ment of  the  court  is,  that  the  manner  of  stating  the  time  of  pay- 
ment, date  of  writing,  etc.,  is  too  uncertaiix.  The  court  will 
pass  this  question  by,  inasmuch  as  it  is  their  opinion,  an  ac- 
tion at  law  can  not  be  maintained  on  a  bond  or  note,  which  is 
said  to  be  lost  or  destroyed  by  time  and  accident.  Then,  as  to 
the  main  question  made  by  the  demurrer,  can  an  action  of  debt 
for  the  recovery  of  the  debt  be  maintained  on  a  bond  or  note, 
which  is  destroyed  by  time  and  accident  ?  It  is  an  undoubted 
rule  of  the  common  law  of  England,  that  whenever  anything  ia 
claimed  by  a  deed,  pro/eri  of  the  deed  must  be  made  in  plead- 
inf.  To  this  rule,  however,  there  are  some  exceptions;  one  is, 
where  the  deed  has  been  pleaded  in  another  court  and  there  re- 
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mains.     Another  is,  where  the  deed  is  in  the  po%9e88ion  of  the 
adverse  party;  and  in  England,  as  Lord  Kenjon  sajs  (3  T.  IL 
156),  profert  need  not  be  made  in  the  case  of  conTejances  oper- 
ating  under  the  statute  of  uses.     And  there  may  be  other  excep- 
tions, but  if  there  are,  they  are  not  at  present  recollected  bj  the 
court.     If  this  case  then  does  not  come  within  some  one  of  the 
exceptioDS,  profert  should  have  been  made  of  the  deed.      It  is 
not  pretended  it  does.     Indeed  the  law,  as  understood  bj  Chief 
Baron  Gilbert,  is  so  strict  on  this  subject,  that  profert  will  not 
be  excused,  even  though  the  deed  is  proved  to  be  burnt  by  hre: 
See  Oil.  Ev.  97.     It  is  admitted  at  the  bar  that  the  law  was  so- 
jnderstood  in  England,  until  the  decision  made  by  the  court  of 
king's  bench  in  1789  (B  T.  E.  151)  and  it  is  thought  that  case 
has  been  a  leading  case  on  this  point  in  that  country  ever  since. 
That  case  (the  case  of  Read  v.  Brookman)  was  an  action  of  re- 
plevin and  avowry  of  distress  for  rent.     To  the  avowry  ther^ 
were  several  pleas  in  bar,  and  the  fourth  plea  pleaded  a  release 
of  the  yearly  rent  forever,  alleging  the  release  was  destroyed  by 
time  and  accident  and  made  no  profert  of  the  deed  of  release. 
To  this  plea  a  demurrer  for  want  of  profert. 

Lord  Kenyon,  in  delivering  his  opinion,  seta  out  by  saying 
if  the  objection  prevail,  it  will  be  because  the  law  is  so  written, 
and  not  that  it  is  reasonable;  but  says,  if  there  is  a  series  of 
adjudged  cases  in  favor  of  the  objection,  it  must  prevail.  It  is 
to  be  observed  that  Lord  Kenyon,  in  giving  his  opinion,  goes 
almost  entirely  on  the  reason  of  the  case,  and  thinks  the  objec- 
tion unreasonable,  and  relies  only  on  one  adjudged  case  for  bis 
opinion,  which  is  the  case  of  ToUtj  v.  Nesbit,  which  appears  to- 
have  been  adjudged  in  K.  B.  24,  Geo.  III.  In  Totty's  case,  an 
action  on  a  bond  was  brought,  profert  made,  and  a  demand  of 
oyer.  The  plaintiffs  counsel  moved  for  a  rule  on  the  defendant, 
to  show  cause  why  the  demand  of  oyer  should  not  be  waived,  it 
appearing  the  bond  was  lost,  and  plaintiff  having  previously  filed 
his  bill  in  the  exchequer  for  a  discovery,  and  alleging  the  de- 
fendant had  destroyed  it.  The  defendant  by  his  answer  admit- 
ted t  e  former  existence  of  the  bond,  and  that  he  had  destroyed 
it.  Then  Buller,  J.  said,  you  have  declared  with  a  profert,  and 
after  that  the  court  cannot  say  there  shall  not  bo  oyer;  but  adds, 
you  should  have  declared  the  bond  was  destroyed,  and  then  it 
would  appear  on  the  record  the  defendant  was  not  entitled  to 
oyer.  All  we  can  now  do  is  to  order  that  the  production  of  copy 
shall  be  oyer;  but  the  plaintiff  having  no  copy,  obtained  a  rule  to 
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.filiow  cause  why  the  declaration  should  not  be  amended.    Here 
thte  report  ends  without  sajiugf  what  became  of  the  rule. 

There  is,  however,  another  case  {MoUeaonY,  Atkinson^  3  T.  B. 
153,  note  c),  where  a  like  application  was  made  in  effect,  and 
^shurst,  J.  advised  the  plaintiff  to  amend  his  declaration  so  aa 
to  excuse  profert^  which  was  not  done  for  some  reason  therein 
appearing.     This  last  case  is  not,  however,  noticed  by  the  court 
in  the  case  of  Read  v.  Brookman.     This  case  of  ToUy  v.  NesbU, 
^i>es  not  appear  to  us  sufficient  to  overturn  what  we  perceive  to 
iraye  been  the  ancient  established  law;  and  in  this  very  case  of 
Mead  v.  Brookman^  Lord  Eenyon  admits  the  old  law  was  other- 
"wise  than  he  then  decided;  for  he  says  (3  T.  B.  157),  I  should 
Iiave  been  glad  to  have  found  one  direct  authority  on  this  point 
in  latter  times;   and  Ashurst,  in  giving  his  opinion,  relies  on 
LexjfieLd's  coise,  10  Co.  92  a,  which  says,   when  a  man's  muni- 
ments are  lost  by  fire,  profert  of  the  deed  pleaded  may  be  dis- 
pensed with;  and  the  judge  says,  the  case  of  fire  is  only  put  as 
an  instance,  and  that  if  the  deed  be  destroyed  by  any  other 
means,  it  falls  within  the  reason  of  that  rule,  and  then  proceeds 
to  reason  on  the  conyenience  of  the  thing;  and  Justice  Buller 
in  giving  his  opinion,  appears  to  have  proceeded  on  the  ground 
that  grants,  letters  patent,  and  records  may  be  presumed  from 
3eDgth  of  time;  and  says  it  would  be  a  strange  contradiction  to 
eay  the  law  allows  a  right  and  yet  precludes  the  party  from 
taking  the  benefit  of  it.     These  three  judges  concur  in  overrul- 
ing the  demurrer,  and  Grose,  J.,  was  of  a  diffe];put  opinion. 

NoDe  of  the  authorities  which  the  court  in  that  case  seem  to 
rely  on,  appear  to  be  satisfactory  to  us,  that  profert,  in  an  action 
on  debt  or  bond  can  be  dispensed  with.  It  is  with  much  diffi- 
dence, however,  we  would  undertake  to  say,  the  court  of  king's 
bench  were  mistaken  on  matters  of  law.  But  it  is  to  be  re- 
marked that  much  of  the  reasoning  in  the  case  mentioned  goes 
en  the  ground  of  presumptions  being  raised  of  grants,  etc.,  from 
length  of  time;  and  those  things  may  have  much  weight  in 
making  the  opinion  of  the  court.  That  case  presented  a  case 
where  the  deed  of  release  was  made  prior  to  the  year  1757,  and 
the  action  was  determined  in  1789,  h,  period  of  thirty-two  years, 
which  shows  the  deed  of  release  was  old  enough  to  raise  a  pre- 
sumption, equal,  almost,  to  a  grant,  especially  if  the  right 
claimed  were  according  to  the  claim  set  up  by  the  deed. 

Where  there  is  a  bond  for  the  payment  of  money,  every  prior 
simple  contract,  with  respect  to  that  matter,  is  extinguished, 
and  the  debt  then  exists  by  the  bond  alone;  but  in  equity  the 
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original  and  present  daty  ore  the  same,  and  no  desimction  of 
the  bond,  by  which  the  debt  exists  in  law,  will  exonerate  the 
defendant  from  the  payment  of  the  money;  but  when  the  bond 
is  destroyed,  there  is  no  longer  any  debt  at  law  ezistiDg*;  foT  the 
debt  only  exists  while  the  bond  exists,  or  at  all  events,  cannot 
exist  in  law  any  longer.  When  the  seal  is  torn  off,  tlie  bond  is 
void  in  law:  Gil.  Ev.  110.  But  where  an  interest  in  law  Tests, 
though  the  deed  has  no  continuance,  the  destruction  of  the 
deed  will  not  destroy  the  right  at  law:  Gil.  Ev.  110;  as  Tvhere  a 
thing  lies  in  livery,  a  deed  formerly  sealed  may  be  given  in  evi- 
dence; for  the  possession  or  right,  which  was  once  transfened, 
does  not  return  on  the  destruction  of  the  deed :  Id.  109. 

But  where  a  debt  or  interest  only  exists  by  the  deed,  that  deed 
must  always  be  shown  to  the  court,  when  the  thing  is  demanded 
in  court.     In  this  case  before  the  court,  the  declaration  says 
the  bond  is  destroyed  by  time  and  accident;  therefore  proferi 
cannot  be  made.     If  the  bond  is  destroyed  by  time,  accident, 
fraud  or  force,  in  either  case  it  has  no  existence;  and,  of  course, 
the  debt  which  existed  thereby  ceases  to  exist  also.     But  here 
it  is  attempted  to  resuscitate  the  original  duty;  for  it  cannot  be 
pretended  that  to  declare  on  a  bond  destroyed  is  declaring  on 
any  bond  at  all;  but  it  is,  substantially,  a  resort  to  the  original 
duty. 

These  reasons  will,  also,  apply  to  the  court  on  the  destroyed 
note,  so  far  as  it  is  the  thing  by  which  the  debt  was  due.  How- 
ever, jpro/er^  need  not  be  made  of  a  promissory  note;  but  if  the 
defendant  plead  nori'-CLasumpsil,  the  note  must  be  produced  on 
the  trial,  according  to  the  practice  of  the  circuit  court,  which 
practice  we  do  not  wish  to  disturb,  unless  the  question  were 
brought  directly  before  us.  At  all  events,  whatever  may  be  the 
law,  with  respect  to  that  matter,  we  are  of  opinion  that  to  de- 
clare on  the  note  when  there  is  no  note  in  being,  is  not  war- 
ranted by  the  law  of  this  state.  We  are,  therefore,  of  opinion, 
that  the  circuit  court  did  not  err  in  sustaining  the  demurrer  to 
the  first  and  second  counts. 

With  respect  to  the  instruction  of  the  court  to  the  jury  on 
application  of  defendant's  counsel,  the  circuit  court  did  err  on 
that  point.  The  court  instructed  the  jury,  if  they  should  find 
the  defendant  had  the  privilege  of  paying  the  whole  sum,  or  nuy 
part  thereof  in  hauling,  that  then  they  must  find  for  defendant. 
This  is  not  the  case  of  a  contract  in  the  alternative,  bit  is  to  bfl 
viewed  as  a  means  by  which  tho  payment  of  inoue^^  amy  be  de- 
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£eiited,   and  is  nothing  but  a  defeasance;  but  after  the  time 
limited  for  payment  had  elapsed,  the  action  will  well  lie. 

With  respect  to  the  prayer  of  plaintiff's  counsel  for  instruc- 
tion io  the  jury,  there  is  no  error.  Judgment  affirmed,  as  to 
tlie  demurrer  on  the  second  and  third  counts;  reversed  on  the 
first  count.  Let  the  cause  be  remanded  to  the  circuit  court  for 
a  new  trial  of  the  issue  made  upon  the  first  count  in  the  de- 
claration. 

Cook,  J.,  delivered  a  dissenting  opinion. 


Lost  Boin>. — ^In  Warder  y.  Evana^  2  Mo.  206,  the  dootrise  of  thii  oaso 
that  a  lost  bond  cannot  be  sued  at  law  was  approved,  and  it  was  held  that  the 
same  rale  would  prevent  a  defendant  in  an  action  from  pleading  a  lost  release. 
Jndge  Story  in  his  work  on  Equity  Jurisprudence  seems  to  regard  the  oases  of 
Read  v.  Broohnan,  3  T.  R.  151,  and  Totty  v.  Nesbitt,  Id.  153,  note,  as  having 
established  the  doctrine  that  an  action  at  law  may,  by  proper  allegations,  be 
anatained  on  a  lost  bond.     He  says:  "  Until  a  very  recent  period,  the  doctrine 
prevailed  that  there  would  be  no  remedy  on  a  lost  bond,  in  a  court  of  com- 
mon law,  because  there  could  be  no  pro/ert  of  the  instrument  without  which 
the  declaration  would  be  fatally  defective.     At  present,  however,  the  courts 
of  law  do  entertain  the  jurisdiction,  and  dispense  with  the  profsri,  if  an  al- 
legation of  loss  by  time  and  accident  is  stated  in  the  declaration:"  Story  Eq. 
Jar.,  sec  81.     As  authority  for  this  position  he  cites  the  two  cases  above 
mentioned  from  3  T.  B.    The  doctrine  laid  down  in  Bead  v.  Broohnan,  3  T. 
B.    151,   is  recognized  in  several  subsequent  cases  in  England  as  being 
established:  Atkinaon  v.  Leonard,  3  Bro.  G.  0.  218;  Easi  India  Co,  v.  Bod- 
dam,  9  Ves.  466.    The  practice  adopted  as  a  oons^uence  of  that  doctrine,  of 
declaring  at  law  on  a  lost  bond,  with  averments  of  the  loss,  was  not  regarded 
by  the  learned  Earl  of  Eldon  with  much  favor.     In  Duffidd  v.  Elwea,  1  Bligh 
N.  B.  542,  he  says:  "  We  have  now  got  into  a  practice  of  sliding  from  courts 
of  equity  into  courts  of  law,  the  doctrine  respecting  lost  instruments,  and  I 
take  the  liberty  most  humbly  of  saying,  that  when  that  doctrine  was  so  trans- 
planted, it  was  transplanted  upon  the  idea  that  the  thing  might  be  as  well 
conducted  in  ^  court  of  law  as  in  a  court  of  equity,  a  doctrine  which  cannot 
be  held  by  any  person  who  knows  what  the  doctrine  of  courts  of  equity  is  as 
to  a  lost  instrument.'* 

The  rule  established  in  Read  v.  Broohnan,  3  T.  B.  151,  has  not  met  with 
iniform  approval  in  this  country.  Thus,  it  was  said  in  Swathey  v.  Stump,  2 
Overton,  308^  that  that  case  ''seemed  to  have  originated  from  an  improper 
application  of  the  doctrine  of  legal  presumptions,"  and  the  court  refused 
to  follow  it.  It  was  there  held  that  to  sustain  an  action  on  a  sealed  instru- 
ment, the  plaintiff  must  declare  with  pro/ert,  and  that  the  want  of  pro/ert 
would  not  be  excused  by  an  averment  that  the  defendant  had  fraudulently 
obtained  possession  of  the  instrumeut  so  that  projert  could  not  be  made. 
That  decision,  however,  was  practically  overruled  in  Murhckv,  Brown,  7 
Humph.  61,  although  it  was  not  directly  referred  to.  In  Murhch  v.  Brown, 
the  court  cited  with  approval  the  passage  above  quoted  from  Story's  Equity 
Jurisprudence,  and  held  that  a  court  of  law  is  not  ousted  of  its  jurisdiction 
by  the  mere  £act  of  the  loss  of  the  bond  sued  on.  The  right  to  maintain  an 
action  at  law  upon  a  lost  bond,  with  an  averment  of  the  loss,  is  recognized 
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also  in  LeMer  v.  Governor^  2  AU.  624,  and  in  Chamberlam  v.  Scnoyer^  19  0\ao» 
360.  in  the  former  of  these  two  cases  it  was  held  that  where  the  loss  of  the 
bond  occurs  after  the  action  is  commenced,  the  plaintiff  need  not  amend  his 
declaration  by  averring  the  loss;  but  in  Chamberlain  v.  Sawyer,  19  Ohio,  960, 
the  court  held  that  an  amendment  of  the  declaration  in  such  cases  wsb  neces- 
sary. The  weight  of  authority  seems  to  be  in  favor  of  the  doctrine  eatabliahed 
in  If  etui  V.  Broolcnuin,  3  T.  R.  151,  that,  with  proper  allegations,  a  lost  bond 
48  suable  at  law. 


Loot  Note. — The  case  of  a  lost  bill  or  note  rests  upon  somewhat 
ground  from  that  of  a  lost  bond.  In  cases  of  lost  bills  and  notes  prqferi  is 
unnecessary,  but  equity  anciently  took  exclusive  jurisdiction  of  those  cases, 
chiefly  because  the  rigidity  of  the  rules  of  courts  of  law  deprived  them  of  the 
power  to  furnish  adequate  indemnity  to  the  maker  of  such  a  note,  to  secore 
him  from  the  danger  of  having  to  pay  it  twice,  once  to  the  rightfol  owner, 
and  again  to  the  actual  holder.  On  this  ground,  it  is  the  settled  role  in 
England  and  in  many  of  the  United  States,  that  the  jurisdiction  of  equity 
over  lost  bills  and  notes  is  exclusive,  because  equity  alone  can  seoore  the 
proper  indemnity:  Daniel  on  Neg.  Inst.  1478. 

A  valuable  case  on  this  point  is  i/oMir  v.  Trice,  21  Grat.  556;  S.  C.  8  Am. 
Rep.  609.     That  case  arose  upon  a  lost  negotiable  note,  and  Staple,  J.,  de- 
livering the  opinion  of  the  court  said:  "In  England  the  doctrine  is  firmly 
established  that  such  an  action  cannot  be  maintained;  and  the  sole  remedy  <tf 
the  owner  is  in  a  court  of  chancery,  which  can  adjust  the  equities  of  tlie 
parties,  and  require  suitable  indemnity  as  a  condition  of  relief:   Hansard  t. 
Jiobinson,  7  Bam  &  C.  90;  Eamuz  v.  Cratoe,  1  Exch.  166;  18  Eng.  Law  and 
Eq.  514.     In  tiiis  country  there  has  been  some  conflict  of  opinion  on  the  sab- 
jcct;  but  the  great  weight  of  authority  is  in  harmony  with  the  English  doc- 
trine.    In  some  of  the  states,  statutory  remedies  have  been  provided,  by 
which  most  of  the  difficulties  standing  in  the  way  of  actions  at  law  have  been 
removed.     In  other  states  having  common  law  and  equitable  powers  blended 
in  the  same  courts,  it  is  the  constant  practice  of  those  courts  to  assume  juzii- 
•diction  in  this  class  of  cases.     Thus,  in  Massachusetts,  it  has  been  decided 
that  the  court  holding  a  just  regulating  power  over  the  judgment  and  pro- 
ceedings before  it,  has  authority  to  prescribe  an  equitable  security  to  the 
maker  of  a  lost  note,  by  a  proper  and  suitable  indemnity:  Faleav,  Bussell,  16 
PiCk.  315.     And  so  in  Pennsylvania,  it  is  held  that  the  failure  to  indemnify 
is  not  in  bar  of  the  action,  but  is  merely  a  prerequisite  to  an  execution  to  in- 
forcc  the  judgment,  and  the  right  to  restrain  such  execution  is  an  equitable 
power  vested  in  the  courts,  to  be  administered  with  the  machinery  of  com- 
mon law  forma.     It  is  obvious  that  these  principles  have  no  application  in 
those  states  where  the  common  law  and  equity  tribunals  are  separate  and 
distinct.     In  these  latter,  we  find  the  courts  of  common  law  steadily  refusiDg 
to  take  jurisdiction  of  suits  upon  lost  negotiable  instruments:  2  Pan.  on 
Notes  and  Bills,  296-298,  and  notes;  2  Bob.  Prac  (new  ed.)  220." 

Mr.  Daniel  thinks  the  better  doctrine,  and  that  supported  by  the  decided 
weight  of  authority,  is  that  an  action  at  law  is  not  maintainable  upon  a  n^oti- 
able  note  or  bill  which  has  been  lost,  but  that  the  appropriate  remedy  is  in 
-equity:  Daniel  on  Neg.  Inst.  sec.  1479.  This  is  the  New  York  doctrine: 
Howley  V.  Ball,  3  Cow.  303;  IJiMdale  v.  Bank  of  Orange,  6  Wend.  378.  The 
Alabama  cases  take  the  same  view:  Posey  v.  Decatur  Bank,  12  Ala.  802; 
Barik  of  Mobile  v.  Meagher,  33  Id.  622.  But  see  Bell  v.  Moore,  9  Id.  82S. 
In  Vermont,  also,  the  appropriate  remedy  is  held  to  be  in  equity:  LazeUf, 
Lazell,  12  Vt  443;  Hopkina  v.  Adame,  20  Id.  407.     The  California  decisiaiis 
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to  appfove  this  doeirine  by  requiring  indemnity  in  all  oaiei  of  actions 
on  Icwt  or  destroyed  notes^  although  the  question  as  to  what  forum  is  the  ap- 
propriate one  in  which  to  eeek  the  remedy  is  not  a  material  one  in  that  state, 
owin^;  to  the  intimate  blending  of  the  qrstems  of  law  and  equity:    Welton  ▼. 
Adorns^  4  GaL  37;  Price  ▼.  Dunlap,  5  Id.  483;  Randolph  ▼.  Harrii,  28  LL 
^561.     In  North  Carolina  the  esses  hold  that  whero  a  negotiable  instrument  is 
lost»  if  the  lose  can  be  proved  by  disinterested  witneises,  an  action  at  law 
will  lie,  but  if  such  Ion  csn  be  proved  only  by  the  oath  of  the  owner  the 
vemedy  must  be  eought  in  equity,  so  as  to  enable  the  defendant  to  put  his 
own  testimony  against  that  of  the  plaintiff:  Cotton  v.  Beasley,  2  Marph.  269; 
FMer  ▼.  Carroll,  6  Ired.  485;  1  Jones,  27;  JUcBay  ▼.  Morri$on,  13  Ired.  46; 
AUen  T.  State  Bank,  I  Dev.  ft  B.  Eq.  3;  Dumaa  y.  Powell^  2  Id.  122;  Chancy 
V.  Baldwin,  1  Jones,  78;  Grant  v.  Beid,  Id.  512. 

It  is  held  in  several  of  the  states,  however,  that  an  action  at  law  will  lie 
upon  a  lost  note  or  bill,  and  that  where  indemnity  is  necessary,  the  law  courts 
are  equally  as  competent  as  equity  tribunals  to  require  it.    This  is  the  settled 
doctrine  in  Massachusetts:  Freeman  v.  Boynton,  7  Mass.  483;  Faiee  ▼.  Buaeell, 
16  Pick.  315.    The  following  cases  hold  substantially  the  same  view:  Bridge' 
fardY.  MaaonmUe  Co.,  34  Conn.  646;  Meeker  y.  Jaekaon,  3  Teates,  442;  Bean 
T.  Keen,  7  Blackf.  162;  Deanv.  Speakman,  Id.  317;  Nagel  v.  Mignot,  7  Mart. 
<La.)  657;  S.  C,  8  Id.  488;  Brent  v.  Ervin,  3  Id.  (N.  S.)  303;  Lewie  v.  Fey 
iavin,  4  ld«  (N.  &.)  4;  Bobmson  v.  Bank  qf  Darien,  18  Ga.  65.    But  the 
doctrine  of  requiring  a  party  defendant  in  a  court  of  law,  to  accept  an  in- 
demnity, where  there  is  no  statute  providing  for  it,  must  be  admitted  to  be 
•omewhat  of  a  departure  from  the  ordinaiy  practice  of  such  courts.    Lord 
Eldon  in  Ex  parte  Oreeneway,  6  Ves.  jnn.  812,  observed  that  he  "never  could 
understand  by  what  authority  courts  of  law  compelled  parties  to  take  indem- 
nity;" and  there  is  certainly  much  force  in  the  suggestion. 

In  several  of  the  states,  owneis  of  lost  bills  and  notes  are  permitted  by  ex- 
press statute  to  recover  in  courts  of  law  upon  tendering  indemnity  in  the 
manner  prescribed.  It  is  so  in  New  York:  Dee  Arte  v.  Leggett,  16  N.  T. 
588;  in  Alabama:  Poeey  v.  Decatur  Bank,  15  Ala.  802;  Bank  qf  Mobile  v. 
Meagher,  33  Id.  622;  and  in  Kentucky:  Commereial  Bank  v.  Benedict,  18  B 
Mon.  307. 

In  Miflsinippi  the  owner  of  a  lost  note  is  permitted  to  recover  at  law,  upon 
the  peculiar  ground  that  the  finder  of  the  instrument  will  take  it^  subject  to 
all  equities  existing  between  [the  maker  and  payee,  and,  therefore,  can  not 
recover  upon  it:  Clark  y.  Beed,  12  8.  &  M.  557;  Wofford  v.  Board  qf  Police, 
44  Miss.  579.  The  question  as  to  the  right  to  maintain  an  action  at  law,  upon 
A  lost  instrument,  does  not  seem  to  have  been  direotiy  decided  in  Maine^  but 
it  is  there  held  that  where  such  an  instrument  is  assigned  for  value  after  the 
loss,  the  assignee  cannot  Tnaintain  an  action  in  his  own  name:  WUUe  v.  Creeey, 
17  Me.  9. 

In  some  cases  it  is  held  that  where  a  bill  or  note  is  lost  before  maturity,  an 
action  at  law  cannot  be  sustained  thereon,  but  that  it  is  otherwise  where  the 
loss  occurs  after  maturity,  because  then  the  finder  takes  it  subject  to  ftTi■^nT^g 
equiti««:  Thayer  v.  King,  15  Ohio,  242.  But  the  better  opinion  is  that  loss 
after  maturity  cannot  give  jurisdiction  at  law,  because  the  finder,  like  other 
holders,  will  bo  presumed  to  liave  acquired  it  before  maturity.  He  might, 
therefore,  subject  the  maker  or  indorser  to  the  annoyance  and  hasard  of  an 
action,  and  to  the  necessity  of  proving  that  the  note  was  overdue  when  it 
came  into  the  plaintiff's  possession:  Daniel  on  Neg.  Inst.  sees.  1477»  1478; 
Am.  1>bo.  Tol.  ZnX— si 
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Moms  y.  Trice,  21  Orat  656;  a  C,  8  Am.  Eep.  609;  ffopkkiM  t.  Adawu,  20 
Vt.407. 

Tri  NiOBSsnT  OF  iNDEMHirr,  ifl,  m  the  caaes  show,  the  groond  upon 
which  oourts  of  equity  generally  haae  their  clAim  to  exclutiTB  juzudietkin  over 
loet  notes  and  bills,  although  the  jarisdiction  is  sometimes  pat  upon  other 
grounds.  And  even  where  courts  of  law  undertake  to  give  a  remedy  npon 
such  instruments  they  do  so,  not  because  indemnity  is  unnecewuy,  bat 
because  they  deem  themselves  competent  to  require  it:  FcUes  v.  RusweUj  16 
Pick.  316;  JMinaon  v.  Bank  ofDarien,  18  Ga.  65.  It  follows,  therefore,  tiiai 
where  the  parties  liable  on  such  a  note  or  bill  will,  from  the  natnro  of  the 
esse,  be  in  no  danger  of  an  action  at  the  hands  of  the  finder,  indemnity  being 
unneoessaiy,  there  is  no  ground  for  equitable  relief  and  the  proper  rennedy  la 
at  law.  Hence,  if  the  note  or  bill  is:  1.  absolutely  destroyed;  or,  2.  has  been 
traoed  to  the  defendant's  possession;  or,  8.  is  not  negotiable;  or,  4.  if  tiio 
finder's  right  of  action  thereon  would  be  barred  by  the  statute  of  limitations, 
the  defendant  is  in  no  danger  of  being  compelled  to  pay  it  twioe,  and  the 
owner  may  recoTer  at  law:  Daniel  on  Keg.  Inst.  sees.  1482-1486. 


DssTBOTXD  Bills  aio)  Notxs. — "Where  a  bank  biU,  which  psssea  from 
hand  to  hand  by  delivery,  is  merely  lost,  an  action  at  law  cannot  be  main- 
tained against  the  bank,  by  the  holder,  at  the  time  of  the  loss,  because  tiie 
bills  might  be  found  and  presented  to  the  bank  for  payment  But  this  reason 
totally  fails  of  any  application  in  the  event  of  the  utter  destruction  of  the  bills, 
or  in  any  other  contingency  which  renders  a  second  payment  by  the  bank  im- 
possible. The  authorities  fully  sustain  the  proposition  that  the  liability  of  a 
bank  to  the  holder  of  its  bills  is  not  eztinguiBhed  by  the  destruction  of  the 
bills,  which  is  but  the  evidence  of  the  debt;  and  that  after  such  dertmction, 
an  action  at  law  may  be  maintained  by  the  owner  against  the  bank.  In  such 
case  the  necessity  of  indemnifying  the  bank,  does  not  exist;  and  consequent- 
ly there  is  no  reason  for  driving  the  owner  of  the  biUs  into  chanoeiy:  Bankqf 
Mobile  v.  Williams,  13  Ala.  544;  Armat  v.  Union  Bank  of  OeorgHowont  16 
Niles'  Eeg.  360;  [S.  C.  2  Cranch  C.  G.  180];  PaUony.  Bank,  2  Kott.  &  McC. 
464;  Bank  of  LouisviUe  v.  Simmona,  14  B.  Mon.  306;  Hinadale  v.  Bank  qf 
Orange,  6  Wend.  378;  Wadev,  New  Orleans  Can,  and  Bank  Co.,  8  Bob.  (La.> 
140;  Bullet  v.  Bank  qfPenn.,  2  Wash.  C.  0.  172;  Martin  v.  Bank  qf  United 
States,  4  Id.  253;  Bank  qf  United  States  v.  Sill,  5  Conn.  106,  ante^  44;  State 
Bank  v.  Aeraten,  3  Scam.  135;  Walker,  C.  J.  in  Bank  qf  Mobile  v.  Meagher, 
33  Ala.  622. 

The  right  of  the  owner  of  a  bill  or  note  to  sue  on  it  at  law  where  it  has 
been  utterly  destroyed,  so  that  it  cannot  possibly  come  a  second  time  against 
the  maker  or  indorser,  is  maintained,  also,  in  Pierson  v.  Hutchinson,  2  Camphi 
211;  Wright  v.  Maidstone,  1  Kay  &  J.  701;  Chandron  v.  ffunt,  3  Stew.  31; 
Swijt  V.  Stevens,  8  Conn.  431;  Pintard  v.  Tackington,  10  Johns.  104;  Moses  r. 
Trice,  21  Grat  556;  S.  C,  8  Am.  Rep  609;  Moore  v.  Fall,  42  Me.  450;  Be* 
Arts  v.  Leggett,  16  N.  Y.  582;  Anderson  v.  Robson,  2  Bay,  495;  Abom  v. 
Bosworth,  1  K.  I.  431.  But  it  is  held  in  California  that  indemnity  should  be 
required  even  in  a  case  where  a  bill  or  note  has  been  entirely  destroyed: 
WeUon  V.  Adams,  4  Cal.  37;  Price  v.  Dunlap,  5  Id.  483;  Randolph  ▼.  Harris, 
28  Id.  561. 

Destruction  bt  Holder. — Where  a  note  or  bill  has  been  destroyed  by 
the  holder,  deliberately  and  without  any  misapprehension  as  to  its  effect^  he 
cannot  be  let  in  to  prove  its  contents  by  parol,  so  as  to  recover  upon  it  either 
at  law  or  in  equity:  Angel  v.  Felton,  6  Johns.  149;  Blade  t.  Kokuid^  12 
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'Wend.  173.  Bat  it  is  otherwise  where  the  instnimeot  is  destroyed,  under  a 
xaistake,  or  for  justifiable  purposes:  Bagley  ▼.  MeMickU^  9  CsL  490.  In  the 
case  last  cited,  certain  notes  were  destroyed  for  the  pnxpose  of  qnieting  the 
fears  of  the  maker,  that  they  might,  by  negotiation,  fall  into  onfriendly  hands» 
but  it  was  understood  that  he  was  to  remain  liable  upon  them  as  before,  and 
it  was  held  that  this  was  a  proper  case  for  secondary  evidence  of  the  contents. 
Field,  J.,  in  delivering  the  opinion,  thus  clearly  states  the  principle  upon 
which  the  cases  turn: 

"  It  is  not  a  matter  of  course  to  allow  secondary  evidence  of  the  contents 
of  an  instrument  in  suit  upon  proof  of  its  destruction.  If  the  destructioii 
4raa  the  result  of  accident,  or  was  without  the  agency  or  consent  of  the  owner» 
«ach  evidence  is  generally  admissible.  But  if  the  destmotion  was  voluntarily 
«id  deliberately  made,  by  the  owner,  or  with  his  assent,  as  in  the  present 
•aae,  the  admissibility  of  the  evidence  will  depend  upon  the  cause  or  motive 
mA  ^the  party  in  effecting  or  assenting  to  the  destruction.  The  object  of  the 
vole  of  law,  which  requires  the  production  of  the  best  evidence  of  which  the 
facta  sought  to  be  established  are  susceptible,  is  the  prevention  of  fraud;  for 
if  a  party  is  in  possession  of  this  evidence,  and  withholds  it,  and  seeks  to 
substitute  inferior  evidence  in  its  place,  the  presumption  naturally  arises^ 
that  the  better  evidence  is  withheld  for  fraudulent  purposes,  which  its  pro- 
duction would  expose  and  defeat.  When  it  appears  that  this  better  evidence 
has  been  voluntarily  and  deliberately  destroyed,  the  same  presumption  arises, 
and  unless  met  and  overcome  by  a  full  explanation  of  the  circumstances,  it 
becomes  conclusive  of  a  fraudulent  design,  and  all  secondary  or  inferior  evi- 
dence is  rejected.  I^  however,  the  destruction  was  made  upon  an  erroneous 
impression  of  its  effect,  under  circumstances  free  from  suspicion  of  intended 
fraud,  the  secondary  evidence  is  admissible.  The  cause  or  motive  of  the  de- 
struction is,  then,  the  controlling  &ct  which  must  determine  the  admissibility 
of  this  evidence  in  such  cases."  To  the  same  effect  see  Riggn  v.  Tayloe^  Q 
Wheat.  483,  and  Bank  of  UnUed  States  v.  Sill,  ante,  44. 

KoTBS  Aim  Bills  Cttt  in  Two. — Where  the  holder  of  a  bill  or  note  outa 
it  in  two  for  the  purpose  of  transmitting  it  safely  by  mail,  and  one  of  the 
parts  is  lost,  he  may  recover  the  whole  amount  of  the  parties  liable  thereoa< 
by  proving  such  loss,  and  presenting  the  other  half.  This  is  the  well  settled 
doctrine  of  the  American  cases:  Bank  qf  United  States  v.  SiU,  ante,  44,  and 
note.  In  some  of  the  cases,  however,  it  has  been  held  that  the  plaintiff  must  in- 
demnify the  defendant  against  the  danger  of  having  to  pay  the  note  again  to 
the  finder  of  the  lost  half:  Armat  v.  Union  Bank  qf  Georgetown,  2  Granch  0. 
G.  180;  BuOet  v.  Bank  qf  Penn.,  2  Wash.  G.  G.  172;  Martin  v.  Bank  q/ 
Untied  Stales,  4  Id.  25d;  AUen  v.  StaU  Bank,  1  Dev.  &  B.  £q.  8;  Bank  ^ 
Virginia  v.  Ward,  6  Muni  166.  But  indenmity  certainly  ought  not  to  be 
required  unless  the  parts  of  a  note  thus  divided  are  separately  negotiable. 

On  NoN-NBoanABLB  Notbb»  or  notes  not  negotiated,  the  holder  may,  in 
case  of  loss,  recover  at  law,  for  the  finder  could  not  sue  thereon:  Hough  r. 
Barton,  20  Vt  455;  Branch  Bank  v.  Tillman,  12  Ala.  214;  Templin  v.  Erahn, 
3  Ind.  873.  So^  where  an  action  by  tne  ^der  would  be  barred  by  statutes 
Torrejf  ▼.  Foss,  40  Me.  74;  Moses  v.  'jfrivt,  Jtl  Grat  556;  &  0.,  8  Am.  Bep^ 
S09L 
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Baily  v.  Gentry. 

[1  Uimoumt,  1<UJ 

CovnTTDTiovAL  Law,  Dutt  OF  THB  JuBiGZABT.— The  duty  of  the  OOOlt  I«- 
qoires  it  to  inquire  into  the  constitationality  of  atatotei  and  toproooosot 
them  void  when  found  to  be  in  conflict  with  the  oonstitation. 

A  Statutb  Statino  Exxounoir  for  two  and  one  half  yean,  nnlen  the 
plaintiff  will  take  payment  in  property  at  two  thirds  of  its  Talne,  ia  void 
beoanse  ita  enforcement  would  impair  the  obligation  of  oontract& 

Application  for  a  supersedeas.     The  opinion  states  the  case. 

By  Court,  Cook,  J.  This  is  in  application  for  a  supersedeas, 
in  the  following  case:  Gentry  and  wife  obtained  judgment 
against  Baily  in  the  circuit  court  of  Cooper  county,  in  an  action 
of  debt,  founded  on  his  bill  obligatory;  and  on  the  ninth  day  of 
September,  1821,  caused  an  execution  to  issue  thereon,  on 
iT^hich  the  sheriff  returned  that  on  the  first  day  of  October,  1821, 
'he  levied  such  execation  on  a  negro  man,  the  property  of  the 
defendant,  and  there  being  no  indorsement  thereon,  by  the 
plaintiff,  the  defendant,  on  the  thirteenth  day  of  Febmaiy, 
1822,  offered  his  bond,  with  security  agreeably  to  law,  to  stay  all 
farther  proceedings  on  said  execution,  which  bond  he  had  taken 
as  sufficient,  and  returned  it  with  the  execution.  The  plaintifi 
moved  the  court  to  quash  the  proceedings  of  the  sheriff  in  tak- 
ing said  bond,  and  award  to  them  an  alias  execution,  on  the 
{[round  that  the  law  under  which  the  sheriff  acted  was  uncon- 
stitutional and  void;  whereupon  the  court  adjudged  that  the 
proceedings  had  on  said  execution  be  quashed  and  set  aside, 
and  the  plaintiff  have  an  alias  execution.  In  support  of  the 
application,  it  is  insisted,  first,  that  the  circuit  court  erred  in 
setting  aside  the  proceedings  of  the  sheriff  on  the  execution;  and 
secondly,  in  awarding  an  alias  execution.  In  support  of  the 
first  error  assigned,  the  act  of  the  last  session  of  the  general  as- 
sembly of  this  state,  pointing  out  the  manner  in  which  execution 
may  be  stayed,  etc.,  is  relied  on.  The  application  is  opposed 
on  the  ground  that  so  much  of  the  act  referred  to,  as  provides 
for  staying  executions,  is  repugnant  to  the  constitution  of  the 
United  States,  and  to  the  constitution  of  this  state,  and,  therefore, 
Toid :  first,  because  it  impairs  the  obligation  of  contracts;  second- 
ly, because  in  effect,  it  makes  something  else,  besides  gold  and 
silver  coin,  a  tender  in  payment  of  debts;  thirdly,  because  it  is 
retrospective  in  its  operation;  and  fourthly,  because  it  would 
effect  an  unconstitutional  delay  of  justice.  It  is  contended  in  sup- 
port of  the  application:  first,  that  the  act  under  consideration  ii 
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not  Tepngnant  to  the  constitution  of  the  United  States^  nor  to 
the  constitution  of  this  state;  and  secondly,  that  the  court  ia 
bound  to  observe  the  provisions  of  the  act  of  the  general  as- 
sembly, without  regard  to  the  constitution. 

The  last  point  is  first  in  order,  inasmuch  as  it  tends  to  pre- 
clude any  investigation  of  the  validity  of  the  act.    It  will,  there- 
fore be  first  considered.    A  course  of  adjudication,  almost 
entirely  uniform  and  uninterrupted  since  the  adoption  of  the 
Federal  and  state  constitutions,  as  well  in  the  supreme  court  of 
the  United  States  as  in  most  of  the  state  courts,  would  (but  for 
the  zealous  manner  in  which  this  point  was  urged  in  argument) 
have  been  deemed  satisfactory  and  conclusive.    It  is  contended 
that  the  judiciary,  in  deciding  on  the  validity  of  the  acts  of  the 
legislature,  usurps  a  supremacy  in  government,  destructive  of 
the  powers  and  independence  of  its  co-ordinate  branches,  and 
that  the  decision  of  the  court,  pronouncing  such  act  unconstitu- 
tional, is  a  virtual  repeal  thereof.    If  the  declared  will  of  the 
legislature,  whether  consonant  or  repugnant  to  the  constitution^ 
has  the  force  and  effect  of  law,  and  the  co-ordinate  branches  of  the 
government  bound  to  conform  to  it  until  the  legislature  itself 
shall  declare  a  different  will,  then  is  the  constitution,  as  to  that 
body,  a  mere  nullity,  a  dead  letter;  and  the  acts  of  one  branch  of 
the  government,  created  by  and  deriving  all  its  powers  under 
the  constitution,  are  paramount  to  it.     That  the  legislature  are 
not  under  the  control  of  any  other  branch  of  the  government,  as 
to  what  they  shall  door  omit  to  do,  is  clear;  as  in  the  case  put  in 
argument,  that  if  they  should  neglect  to  assemble  for  the  purpose 
of  enacting  laws  necessary  for  the  government  of  the  state,  or 
being  assembled,  should  (in  cases  where  legislative  aid  is  neces- 
sary to  give  effect  to  constitutional  provisions,  in  relation  to 
other  branches  of  the  government)  exercise  their  powers  so 
improvidenUy  as  to  embarrass  the  administration  of  justice,  the 
judiciary  would  neither  be  competent  to  command  them  to  meet 
and  enact  laws,  nor  to  modify  what  they  had  done,  but  must  de- 
cide and  construe  their  express  enactments.     To  the  objection 
that  the  court,  in  deciding  an  act  of  the  legislature  to  be  un- 
constitutional, virtually  repeals  the  law,  it  is  but  necessary  to 
answer,  that  it  is  not  the  judgment  of  the  court  which  destroys 
the  effect  of  the  act;  the  legislature  being  prohibited  by  the 
constitution  from  passing  such  law,  the  act  itself  is  void,  and, 
therefore,  requires  no  act  of  the  court  or  any  other  authority  to 
repeal  it.     Since  the  case  of   Marhury  v.  Madison^  decided  in 
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the  supreme  court  of  the  United  States,  (1  Cranch,  137),  thii 
question  has  been  generally  looked  upon  as  settled. 

MoGiBKy  C.  J.    In  the  second  section  of  the  sixth  article  of 
the  constitution  of  the  United  States,  it  is  proTided  that  ''  this 
constitution,  and  the  laws  of  the  United  States,  made  in  pursu- 
ance thereof,  etc.,  shall  be  the  supreme  law  of  the  land;  and 
the  judges  in  every  state  shall  be  bound  thereby,  anything  in 
the  constitution  or  laws  of  any  state  to  the  contrary  notwith- 
standing."   It  is  conceiyed  that  this  provision  not  only  giyes 
the  power  to  the  state  judges,  but  expressly  makes  it  their  duty, 
to  decide  on  the  constitutionality  of  the  laws  of  the  state  when- 
ever they  are  supposed  to  conflict  with  the  constitution  of  the 
United  States.     But  on  the  question,  whose  province  is  it  to 
decide  whether  acts  of  the  state  legislature  contravene  the  state 
constitution,  our  constitution   is  silent.     The  powers  of  the 
government  are  divided  into  three  distinct  departments,  each  of 
which  is  to  be  confided  to  a  separate  magistracy  (art.  2  of  the 
constitution  of  this  state).     The  third  article  creates  the  legis- 
lative power,  and  vests  it  in  a  general  assembly.     The  fourth 
article  creates  and  vests  the  supreme  executive  power  in  a 
governor.     The  fifth  article  creates  and  vests  the  judicial  power, 
in  matters  of  law  and  equity,  in  a  supreme  court  and  other 
courts  therein  provided  for.     The  constitution  of  the  United 
States  makes  a  similar  distribution  of  the  powers  of  the  general 
government,  and,  under  this  distribution  of  power,  we  find  the 
supreme  court  of  the  United  States  deciding  on  the  constitu- 
tionality of  the  acts  of  congress,  although  there  is  nothing  in 
that  constitution  expressly  authorizing  the  court  to  do  so.    The 
case  above  referred  to  in  1  Cranch,  was  an  application  on  the 
part  of  Marbury  (founded  on  the  act  of  congress  which  autho^ 
izes  the  supreme  court  of  the  United  States  to  issue  vrrits  of 
mandamus  in  cases  warranted  by  the  principles  and  usages  of 
law,  to  any  courts  appointed,  or  persons  holding  office  under 
the  authority  of  the  United  States),  for  a  mandamus  to  compel 
Mr.  Madison,  secretary  of  state,  to  deliver  a  commission.    The 
court  refused  to  award  the  mandamus,  on  the  ground  that  the 
act  of  congress  relied  on,  was  unconstitutional,  and  in  support 
of  that  opinion,  say:   "  It  is  emphatically  the  duty  of  the  court 
to  say  what  the  law  is;  and  if  two  laws  conflict  with  each  other 
the  court  must  decide  on  the  operation  of  each."    And  in  an* 
other  part  of  the  opinion,  p.  178:  ''  So,  if  a  law  be  in  opposition 
to  the  constitution,  if  the  law  and  constitution  both  appljtoa 
particular  case,  su  that  the  court  must  either  decide  that  case 
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conformably  to  the  law,  disregardiDg  the  constitution^  or.  oon- 
forxnablj  to  the  constitution  disregarding  the  law,  the  court 
must  determine  which  of  the  conflicting  rules  govern  the  case. 
Xhis  iB  of  the  very  essence  of  judicial  duty."    If  then  the  courts 
are  to  regard  the  constitution,  and  the  constitution  is  superior 
to  any  ordinary  act  of  the  legislature,  the  constitution,  and  not 
fiuch  ordinary  act,  must  govern  the  case  to  which  they  both  ap- 
ply.   Those,  then,  who  controvert  the  principle  that  the  consti- 
tution is  to  be  considered  in  court  a  paramount  law,  are  reduced 
to  the  necessity  of  maintaining  that  courts  must  close  their  eyes 
on  the  constitution,  and  see  only  the  law.     This  doctrine  would 
subvert  the  very  foundation  of  all  written  constitutions.     And, 
again,  p.  180:  "  Why,  otherwise,  does  the  constitution  direct 
the  judge  to  take  an  oath  to  support  it?    This  oath  certainly 
applies,  in  an  especial  manner,  to  their  conduct  in  their  official 
character.    How  immoral  to  impose  it  on  them  if  they  were  to 
be  used  as  the  instruments,  and  the  known  instruments,  to  vio- 
late what  they  swear  to  support."    In  the  case  of  McCuUoch  v. 
8kUe  of  Maryland  el  oZ.,  reported  4  Wheat.  816,  the  constitution- 
ality of  the  act  of  congress  incorporating  the  president,  direct- 
ors, and  company  of  the  bank  of  the  United  States,  was  the 
direct  question;  yet  the  competency  of  the  court  to  decide  on 
the  constitutionality  of  the  act,  was  not  questioned. 

The  next  question  for  consideration  is,  did  the  circuit  court 
«ir  in  setting  aside  the  return  of  the  sheriff  on  the  execution? 
And  this  necessarily  leads  us  to  consider  the  act  of  the  general 
assembly  of  this  state,  upon  the  validity  of  which  this  ques- 
tion depends.  It  authorizes  the  sheriff,  in  terms,  to  make  the 
return  he  did;  and  if  the  act  is  constitutional  the  proceedings 
and  return  of  the  sheriff  were  right,  and  the  circuit  court  erred 
in  quashing  said  return.  But  if  the  act  be  unconstitutional, 
then  there  is  no  error  on  that  point.  In  deciding  this  question, 
we  shall  consider  the  objections  to  the  act  in  the  order  in  which 
they  are  arranged  in  the  preceding  part  of  this  opinion. 

Does  this  act  impair  the  obligation  of  contracts  ?  The  act 
substantially  provides,  in  the  first  section,  that  valuers  shall  be 
appointed,  whose  duty  it  shall  be  to  appraise  all  property,  real 
or  personal,  taken  under  executions  issued  by  courts  of  record 
or  justices  of  the  peace.  The  second  section  provides  that 
when  any  execution  shall  issue  on  any  judgment  heretofore 
obtained,  or  hereafter  to  be  obtained,  etc.,  it  shall  and  may  be 
lawful  for  the  creditor,  his  agent  or  attorney,  to  indorse  on  said 
execution  or  order  of  sale,  that  the  plaintiff  will  take  property 
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at  two  thirds  of  its  appnuaed  Talue,  in  diaehaige  of  whole  or 
part  of  the  execution  or  order  of  sale;  that  the  sheriff  shall 
make  a  levy  on  property,  hare  it  appraised  or  Talned,  and  that 
if  the  money  is  not  paid  at  a  given  time,  then  the  sheriff  shall 
proceed  to  sell  the  property  at  two  thirds  of  its  appraised  Talae» 
if  it  wiU  sell  for  so  mnch;  if  not,  he  is  required  to  deliver  it 
over  to  the  plaintiff  at  two  thirds  of  such  appraised  value,  in 
discharge  of  the  execution. 

The  third  section  provides  that  in  all  cases  where  an  execu- 
tion, etc.,  is  issued,  and  no  indorsement  is  made  in  pursuance 
of  the  second  section,  there  shall  be  a  stay  of  any  further  pro- 
ceedings on  such  execution,  etc.,  for  the  period  of  two  and  a 
half  years  thereafter,  provided  the  defendant  will  give  a  bond 
to  the  amount  of  the  execution  and  interest,  with  security  to  be 
approved  by  the  sheriff.  It  also  provides  that  real  estate  may 
be  substituted  in  lieu  of  personal  security  under  certain  restric- 
tions. The  tenth  section  extends  the  provisions  of  the  second 
section  to  executions  issued,  or  to  be  issued  before  the  taking 
effect  of  the  act.  The  act  also  provides  that  no  execution  shall 
issue  after  one  has  been  previously  stayed,  unless  under  partic- 
ular circumstances.  The  first  inquiry  is,  do  the  provisions  of 
this  act,  in  staying  executions,  impair  the  obligation  of  con- 
tracts? First,  what  is  a  contract  ?  Secondly,  what  is  its  obb'- 
gation  ?  A  contract  is  an  agreement  to  do  or  not  to  do  a  par- 
ticular thing.  Next,  what  is  its  obligation  ?  In  the  case  ot 
Sturges  v.  Crowninshield^  4  Wheat.  122,  the  supreme  court  of 
the  United  States  gives  the  definition  both  of  a  contract  and  its 
obligation.  The  legislature  of  New  York  had  passed  an  insol- 
vent law,  by  which  the  debtor,  as  weU  as  the  debt,  might  be 
discharged.  The  question  arose  in  that  case  whether  the  law 
was  constitutional.  The  court  declared  the  law  unoonstitn- 
tional  and  void  so  far  as  it  released  the  debt,  because  it  im- 
paired the  obligation  of  contracts.  Chief  Justice  Marshall,  in 
delivering  the  opinion  of  the  court,  p.  197,  says:  "  A  contract 
is  an  agreement  to  do  or  not  to  do  a  particular  thing;  the  lavr 
binds  him  to  perform  his  undertaking,  and  this  is,  of  course, 
the  obligation  of  bis  contract."  In  the  case  at  bar,  the  defend- 
ant has  given  his  promissory  note  to  pay  the  plaintiff  a  sum  of 
money,  on  or  before  a  certain  day.  The  contract  binds  him  to 
pay  that  sum  at  that  day,  and  this  is  its  obligation.  In  this 
definition  of  the  obligation  of  a  contract,  we  must  heartily 
acquiesce. 

The  obligation  of  the  contract  extends  further  than  to  pay  od 
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»  partaenlar  day;  it  oontinnes  until  the  debt  is  paid,  or  the  act 
performed.    The  oonatitution  of  the  United  States,  art.  1,  see. 
lO^  is  as  foUows:  "  No  state  shall  enter  into  any  treaty  of  alli- 
ance or  confederation,  grant  letters  of  marque  and  reprisal, 
coin  money,  emit  bills  of  credit,  make  anything  but  gold  and 
silver  coin  a  tender  in  payment  of  debts,  pass  any  bill  of  attain- 
der, ex  post  fado  law,  or  law  impairing  the  obligation  of  con- 
tracts.''   And  the  seyenteenth  section  of  the  thirteenth  article 
of  the  constitution  of  this  state  says  that  no  ex  post  fado  law, 
or  law  impairing  the  obligation  of  contracts  can  be  passed. 
Here  are  two  express  prohibitions  against  the  legislature  im- 
pckiring  the  obligation  of  contracts.    We  have  seen  what  a 
eontract  is,  and  what  is  its  obligation;  and  now  the  question 
naturally  and  necessarily  arises,  does  the  law  under  considera- 
tion impair  the  obligation  of  contracts?    We  approach  this 
question  with  a  full  sense  of  the  responsibility  we  are  under. 
When  the  legislatiye  department  of  government  enact  a  law, 
the  question  of  its  validity  should  be  approached  by  all  per- 
sons, and  particularly  by  courts  of  justice,  with  great  caution 
and  circumspection.     To  impair,  in  the  sense  in  which  it  was 
used  in  both  the  constitutions,  means  to  alter  so  as  to  make 
the  contract  more  beneficial  to  one  party,  and  less  so  to  the 
other,  than  by  its  terms  it  purported  to  be;  and  the  supreme 
court  of  the  United  States,  in  Siurges  v.    Crowninshield,  4 
Wheat.  197,  declare  that  any  law  that  releases  a  part  of  the 
obligation,  in  the  literal  sense  of  the  word,  impairs  it.    The 
means  afforded  to  enforce  satisfaction  for  a  breach  of  contract, 
are,  perhaps,  of  themselves,  no  part  of  the  contract.    But  yet 
they  may  form  a  part  of  the  binding  force  of  the  contract;  for 
without  legal  means  to  enforce  the  performance  of  a  contract, 
it  can  have  no  legal  effect.    It  is,  in  law,  as  if  no  contract  ex- 
isted.   In  the  case  before  the  court,  the  right  has  been  ascer- 
tained, the  contract  proved  to  exist.    The  plaintiffs  have  a  right 
to  enjoy  the  sum  of  money  now,  and  the  act  in  question  says 
the  party  shall  not  enjoy  this  right  for  two  and  a  half  years 
hereafter.    This  violates  the  legal  obligation  of  the  contract, 
and  the  law  is  repugnant  to  the  constitutions  of  the  United 
States  and  of  this  state.    It  is  true  there  is  a  distinction  be- 
tween the  remedy  and  the  thing  to  be  remedied.     The  legisla- 
ture may  modify  the  remedy,  but  they  cannot  constitutionally 
take  away  all  remedy;  for  the  seventh  section  of  the  thirteenth 
article  of  our  constitution  says:  '*  Courts  of  justice  ought  to 
be  open  to  every  person,''  and  '*  certain  remedy  afforded,  with- 
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out  sale,  denial,  or  delay;"  so  that,  by  this  section,  there  must 
always  be  a  remedy,  and  this  remedy  is  to  be  applied  mthout 
any  postponement,  or  hindrance.  It  is  a  fixed  principle  of  the 
English  government,  whose  concern  for  private  rights  is  by  no 
means  equal  to  that  of  ours,  that  want  of  right  and  want  of 
remedy  are  precisely  the  same  thing:  1  Bac.  Abr.  If  this  is  a 
sound  principle,  it  will  follow  that  whatever  impairs  remedy, 
impairs  right.  When  the  remedy  is  destroyed,  the  right  is 
also.  It  surely  cannot  be  contended  that  a  postponement  of 
the  plaintiff's  means  of  obtaining  possession  of  his  right,  is  any 
remedy  for  him,  or  that  it  enters  into  the  composition  of  rem- 
edy. Remedy,  in  law,  is  the  means  afforded  by  law  to  obtain 
a  right.  This  statute  affords  means  to  postpone  and  defer  the 
obtaining  of  right,  and  is,  therefore,  not  remedial  with  respect 
to  the  great  ends  of  government  and  justice,  nor  in  a  consti- 
tutional sense.  The  court  will  pass  by  the  objection  that  the 
law  is  retrospective  in  its  operation,  considering  the  merits  of 
the  application  embraced  in  the  other  points. 

Cook,  J.  It  is  next  objected  that  the  act  under  considera- 
tion, in  effect,  makes  property  a  tender  in  payment  of  debts. 
The  first  clause  of  the  tenth  section  of  the  first  article  of  the 
constitution  of  the  United  States,  provides  that:  "No  state 
shall  make  anything  but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts."  In  adopting  this  provision,  the  framers  of 
that  instrument  used  terms  of  certain  and  established  import 
Let  us  inquire  what  a  tender  is,  and  what  its  consequences,  in 
cases  within  the  meaning  of  the  constitution.  If  one  person 
owes  to  any  other  a  certain  sum  of  money,  this  is  a  debt;  it  is 
the  duty  of  the  debtor  to  produce  to  the  creditor  that  sum  of 
money,  and  offer  to  pay  it  to  him;  this  is  a  tender;  and  if  the 
debt  so  tendered  is  not  received  by  the  creditor,  the  debtor  is 
thereby  discharged  from  the  duty  of  tendering  it  again  until  it 
shall  have  been  legally  demanded  by  the  creditor;  and  this  is 
its  consequences. 

The  act  under  consideration  does  not,  in  terms,  authorize  the 
debtor  to  tender  property  in  discharge  of  his  debt,  but  requires 
the  creditor  to  indorse  his  consent,  so  to  receive  it,  on  his  exe- 
cution, under  the  penalty  of  being  delayed  in  the  enjoyment  of 
his  right  for  the  period  of  two  years  and  a  half.  If,  then,  we 
define  a  tender  in  general  terms  to  be  an  act  on  the  part  of  the 
debtor,  which  affords  some  exemption  to  him,  and  works  a  cor- 
responding inconvenience  to  the  creditor,  we  shall  find  that 
the  exemption  afforded  the  defendant  by  the  operation  of  thia 


April,  1822.]  Bailt  v.  Gentbt.  491 

laT7  is  more  beneficial  to  him,  and  the  inoonvenienoe  imposed 

on  the    creditor  is  much  greater  than  would  result  from  an 

actual    tender  made  by  the  debtor  himself.     Construing  the 

oonstdtution,  then,  to  prohibit  the  states  from  passing  laws, 

the  effect  of  which  would  be  to  induce  the  creditor  to  receiye 

Bometlxixigf  else  than  gold  and  silver  coin  in  payment  of  the 

debt  due  him,  in  order  to  avoid  an  inconvenience  that  would 

lesult  on.  his  failure  to  do  so,  we  are  led  to  the  conclusion  that 

the  act   under  consideration  is  repugnant  to  the  provision  of 

ihe  constitution  of  the  United  States  last  referred  to. 

It  is  also  contended  that  this  provision  is  void,  because  it 
would,  effect  an  unconstitutional  delay  of  justice.     The  seventh 
section  of  our  declaration  of  rights,  article  thirteenth  of  our 
constitution,  requires  that,  '*  Courts  of  justice  be  open  to  eveiy 
l«rson,  and  certain  remedy  afforded  for  every  injury  to  person, 
property,  or  character,  and  that  right  and  justice  be  adminis- 
tered i^ithout  sale,  denial,  or  delay/'    In  this  provision  is  in- 
cluded every  injury  to  which  a  man  is  subject,  either  in  his 
person,  property,  or  reputation,  and  every  question  of  right 
that  can  become  a  subject  of  judicial*  investigation.    It  operates 
alike  on  every  branch  of  the  government  concerned  in  the  ad- 
ministration of  justice.     Of  the  legislature  it  requires  the  en- 
actment of  such  laws  as  may  be  convenient  and  necessary  for 
the  speedy  administration  of  justice;  that ''  courts  of  justice  be 
open  to  every  person;"   and  when  the  jurisdiction  of  a  court 
has  attached  to  any  question  of  right,  we  must  understand  this 
l>Tovision  as  requiring  such  court,  notwithstanding  any  law, 
usage  or  custom  to  the  contraiy,  to  administer  right  and  justice 
Vq  such  case,  without  sale,  denial,  or  delay.     The  next  inquiry 
is  then,  what  is  a  delay  of  justice  within  the  meaning  of  this 
clause  of  our  constitution  ?    It  does  not,  it  cannot,  mean  that 
whenever  iu  fact  an  injury  has  been  done  or  suffered,  no  time 
&ball  intervene  before  such  injury  shall  be  redressed;    nor  can 
it  mean  that  no  time  shall  be  afforded  the  person  complained 
of  to  contravert  the  charge  brought  against  him.     This  would 
take  away  the  means  of  doing  justice.     We  must  then  give  to 
the  terms  of  the  provision  a  reasonable  and  operative  construc- 
tion, which  appears  to  be  this:  That  reasonable  means  shall  be 
employed  to  ascertain  right,  and  when  that  is  legally  done, 
justice  shall  be  administered  as  speedily  as  may  be,  according 
to  the  usual  operation  of  legal  process.     Any  legislative  pro- 
vision, then,  the  effects  of  which  tend  not  to  the  legal  ascer« 
tainment  of  ri^ht,  but  alone  to  the  delay  of  justice,  is  repug* 
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nant  to  the  provision  of  oar  oonBtitiition  last  mentioned.  If 
the  word  *'  delay  "  is  to  be  understood  in  its  common  and  xe- 
eeived  acceptation  (the  only  proper  mode  of  interpreting  woids 
in  common  nse),  which  is  to  hinder,  defer  or  fnistrate,  we  are 
nnayoidably  led  to  the  conclusion  that  the  act  under  consid- 
eration does  "  delay  "  justice,  in  the  literal  sense  of  the  word, 
and  in  the  sense  in  which  our  constitution  used  it. 

In  the  case  before  the  court,  the  right  of  the  plaintiffs  to 
have  of  the  defendant  a  certain  sum  of  money,  is  legally 
ascertained.  Justice  requires  that  that  sum  of  money  should 
be  paid  to  them,  and  by  the  provision  of  the  act  under  consid- 
eration, that  payment  is  deferred  or  delayed  for  the  period  of 
two  years  and  a  half.  It  is  true,  the  act  presents  to  the  cred- 
itor the  alternative  of  communicating  his  demand  for  something 
else,  or  of  submitting  to  the  delay;  but  whether  he  makes  the 
one  choice  or  the  other,  it  is  under  the  influence  of  a  legislative 
provision  repugnant  to  the  constitution;  for  if  he  elects  to  sub- 
mit to  delay,  the  administration  of  justice  is  deferred;  and,  if 
he  consents  to  take  property  in  payment  of  his  debt,  as  he  is 
driven  to  this  choice  by  the  hindrance  of  justice,  then  justice  is 
denied  to  him,  his  right  to  receive  money,  instead  of  property, 
being  ascertained.  The  circuit  court,  therefore,  did  not  err  in 
setting  aside  the  bond  and  sheriff's  return. 

McGiBK,  C.  J.  But  yet  there  is  some  further  difficulty  in  this 
case.  It  being  the  opinion  of  this  court  that  a  supersedeas  ought 
not  to  be  granted,  because  the  court  set  aside  the  return  of  the 
sheriff,  on  the  ground  of  its  being  unauthorized,  then  there 
has,  as  the  return  shows,  been  a  levy,  and  the  law  on  this  sub- 
ject appears  settied,  that  an  alias  execution  cannot  be  regularly 
issued,  by  all  the  cases  put  by  the  books.  The  defendant  ap- 
pears to  have  been  deprived  of  his  property,  and,  therefore, 
until  the  levy  is  exhausted,  it  is  unjust  his  property  should  be 
subjected  again;  and  we  are  inclined  to  the  opinion,  that  if  it 
appeared  by  the  sheriff's  return  that  the  defendant  had  received 
his  property  again,  and  more  especially  if  he  had  received  it  at 
his  own  instiuice,  that  then  the  relation  between  him  and  his 
creditor  would  not  be  altered.  But,  however  the  fact  may  be 
in  this  case,  it  does  not  appear  whether  the  property  has  been 
restored  or  not;  at  all  events,  if  it  has  been  restored,  the  sheiifi 
may  retake  and  sell;  if  it  has  not  been  restored,  the  sheriff  may 
still  sell  without  a  new  execution.  Therefore,  the  alias  ought 
not  to  have  been  awarded. 

Let  the  supersedeas  go. 


1822.]  Bailt  v.  Gentbt.  493 

CoKSTXTunoNALZTr  or  Siat  Laws.— The  doctrines  of  conBtitationml  law 

laid  dofm  in  this  osse  ftre  foil j  affirmed  in  Bymgardner  v.  Circuit  Cowrt  qf 

HouHxrdL  CataUy^  4  Ma  fiO;  8UmU  ▼.  Fry,  Id.  120;  and  Steven»  ▼.  Andrew^  31 

Id.  206.      An  act  similar  to  that  here  passed  upon  was  declared  nnoonsti- 

tational  in  two  cases  in  Kentnoky:  BUur  v.  WUUams,  4  lit.  35;  and  LapaUy  ▼. 

BnuAears,  Id.  47.   The  statute  tiiere  considered  was  one  which  provided  that 

a  defendant  in  ezeention  might  replery  the  property  seized  and  stay  the 

ezecation  for  two  years,  unless  the  plaintiff  would  indorse  on  the  writ  his 

ccmaent  to  take  bills  of  the  Bank  of  Kentucky  or  of  the  Commonwealth's 

Bank,  in  payment.    In  the  cases  referred  to,  this  statute  was  declared  unoon- 

atitational,  as  impairing  the  obligation  of  contracts  previously  made.    In 

Johnson  V.  Biggins,  3  Met.  (Ey.)  567,  the^e  decisions  were  referred  to  as 

"celebrated  cases,"  and  the  soundness  of  the  doctrine  there  enunciated  was 

fully  admitted,  but  it  was  held  that  the  principle  did  not  apply  to  an  act 

passed  in  the  early  days  of  the  late  civil  war,  suspending  the  sittings  of  the 

coarta,  except  for  certain  purposes,  for  a  definite  period.    This  act  was  again 

^aaaed  upon  in  Barkley  v.  Ohver,  4  Met.  (Ky.)  45;  and  Mr.  Chief  Justice 

Stiles,  in  delivering  the  opinion  of  the  court,  expressed  his  disapproval  of 

one  of  the  grounds  of  decision  in  the  principal  case.    After  stating  the  doo- 

trine  of  Johnson  v.  Iliggins,  3  Met.  567*  he  said: 

**  The  same  views  which  were  presented  in  the  case,  suprOf  Johnson  v.  Hig^ 
t^ias,  3  Met.  567,  have  been  again  pressed,  and  the  same  reply  may  be  made 
to  them.     But  here  we  have  been  referred  to  an  authority  whidi  was  not 
cited  upon  the  hearing  of  the  other  case.    It  is  the  case  of  Bailey  v.  Oeniry, 
1  Mo.  172.    The  case  involved  the  constitutionality  of  the  Missouri  stay  law, 
which  was  in  many  respects  similar  to  the  Kentudcy  act  of  1820,  whidi  was 
profnounced  unconstitutional  by  this  court  in  the  cases  of  Blain  v.  WiUiams, 
and  Brashear  v.  LaipsUy,  4  lit.    The  Missouri  court  held  the  law  uncon- 
stitationaly  because:  1.  It  impaired  the  obligation  of  contracts;  and,  2.  Be- 
cause it  operated  to  delay  justice,  and  was,  therefore,  in  violation  of  the 
section  of  the  bill  of  rights  of  that  state,  which  is  substantially  similar  to 
that  section  of  our  bill  of  rights,  which  has  been  mentioned.    An  attentive 
examination  of  the  case  has  led  us  to  the  conclusion  that  the  last  ground  upon 
which  the  decision  was  made  to  rest  was  not  necessary,  nor  warranted,  either 
by  the  section  of  the  Missouri  bill  of  rights,  or  the  reasoning  of  the  court 
upon  which  it  was  founded.    The  doctrine  that  the  section  referred  to  ap- 
plies alike  to  the  l^slative  and  judicial  branches  of  the  government  is, 
in  our  judgment,  directly  opposed  to  the  meaning  and  language  of  the  sec- 
tion.    This,  we  think,  is  rendered  perfectly  obvious  by  reading  it.    The 
courts  form  its  sole  subject-matter,  and  every  part  and  parcel  of  the  section 
rektes  directly  to  some  duty  of  that  branch  of  the  government.     *    *    * 
We  may  add,  too,  that  in  our  researches  for  authorities  upon  this  question, 
except  the  case  from  Missouri,  supra,  we  have  been  unable  to  find  even  a 
reference  to  any  in  point  but  one,  the  principle  of  which  is  thus  stated  in  U. 
8.  Dig.  555:  "The  Georgia  statute,  'to  alleviate  the  condition  of  debtors  and 
afford  them  temporary  relief,'  which  enacted  that  the  courts  should  not 
'issue  process  in  any  civil  case,  except  for  the  trial  of  the  right  of  property, 
real  and  personal,'  for  a  definite  period,  was  held  not  to  impair  the  obli^ 
tioss  of  contracts,  nor  take  away  the  trial  by  jury:  Orimball  v.  Boss,  Charl* 
ton,  175.    The  volume  of  reports  containing  this  case  is  not  within  our  reach, 
and  the  reference  is  made  not  as  authority,  but  only  for  the  purpose  of  show* 
ing  that  the  same  question  has  been  decided  by  the  Geozgia  courts  differ- 
ently  from  the  ruling  of  the  Missouri  case." 
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The  diBtinotioa  upon  which  the  court  proceeded  in  the  case  last  dtad,  and 
in  that  of  Johnson  v.  Higgins,  3  Met.  567,  in  order  to  save  the  atatote  from 
the  operation  of  the  mle  in  Blair  v.  WiUianu^  4  lit.  36,  and  Lapdeg  t. 
Brashears,  Id.  47,  seems  to  hftve  been  that  the  act  did  not  operate  upon  tba 
contract  or  upon  the  remedy  as  the  previous  statute  had  done,  bat  only  npon 
the  courts  administering  the  remedy;  and  that  it  was  entirely  witl^  the 
province  of  the  legislature  to  appoint  and  regulate  the  sittings  of  the  oouts. 

For  a  further  consideration  of  the  constitutionality  of  stay  law%  see  tiie 
note  to  Jonea  ▼.  OriUenden,  6  Am.  Dea  640,  where  the  principle  dediioible 
from  the  oases  is  stated:  See,  also^  Joknaon  ▼.  Dtmcan^  Id.  676b  and  aote^ 


RbOTOB  V.  PUBDY. 

[1  MBHcma.  188.] 

Dkbd— VsvDOB  Should  Pbspabx.— In  an  action  on  a  ooveoant  to  msko^ 
execute  and  deliver  a  deed,  the  plaintiff  need  not  allege  that  he  piepaied 
and  tendered  a  deed  to  defendant  for  execution. 

CoYXNANTOB,  LiABiUTT  ow. — He  who  covenants  to  do  a  particular  tfain^  is 
liable  without  any  act  on  the  part  of  the  covenantee,  unless  the  act  of  tiw 
latter  is  required  to  enable  the  former  to  comply  with  the  oovenanl 

DiMAKD. — ^In  an  action  on  a  covenant  to  be  performed  on  a  particular  day,  no 
demand  need  be  alleged. 

Ebbob  to  the  circuit  court.     The  opinion  states  the  case. 

By  Court,  Cook,  J.     Purdy  brought  an  action  of  covenant 
against  Bector,  Jones  and  others,  in  the  circuit  court.    The 
declaration  states,  that  the  defendants,  by  their  deed,  coven- 
anted to  make,  execute  and  deliver  to  him,  a  good  and  suffident 
warranty  deed,  for  certain  lots  of  ground  therein  described, 
upon  his  paying  the  purchase-money,  for  which  he  had  given 
his  promissory  notes,  payable  at  certain  periods.     The  plaintiff 
avers  the  payment  of  the  purchase-money,  according  to  teoor 
and  effect  of  his  said  notes;  and  assigns  the  breach,  that  the 
defendants  did  not  make,  execute  and  deliver  a  deed  to  him  ac- 
cording to  the  intent  and  meaning  of  their  said  coyenant, 
although  he  was  then  and  there  ready  and  willing  to  receive 
and  accept  the  same.     To  this  declaration,  the  plaintiffs  in  error 
demurred,  generally,  and  now  contend,  in  support  of  their  de- 
murrer, first,  that  the  plaintiff,  in  the  circuit  court,  should  aver, 
in  his  declaration,  that  he  prepared  and  tendered  to  the  vendors 
a  conveyance,  ready  for  them  to  execute,  at  his  own  expense; 
and,  secondly,  that  the  declaration  should  state  that  he  had  de- 
manded a  conveyance  of  them.    In  support  of  the  first  objection 
to  the  declaration,  the  plaintiffs  in  error  cited  Sugden's  Law  oi 
Vendors,  181-2,  where,  it  is  said,  this  point  was  so  dedded 
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in  a  late  case  in  the  court  of  exchequer,  and  that  the  decision 
"^^BB  in  conformity  to  the  practice  of  the  profession. 

Without  investigating  the  propriety  of  this  decision,  under 
the  circumstances  which  seem  to  have  influenced  the  court  in 
making  it,  we  deem  it  sufficient  that  no  such  established  practice 
of  the  profession,  in  conveyancing,  prevails  in  this  country. 
The  covenant  of  the  plaintiffs  in  error  is  express,  on  their  part, 
tliat  they  will  make,  execute  and  deliver  a  deed,  etc.,  and  com« 
men  understanding  would,  perhaps,  require  something  more 
than  the  practice  of  the  profession,  to  warrant  such  construction 
of  this  stipulation,  as  the  plaintiffs  in  error  contended  for.  The 
better  rule  seems  to  be  that  he,  who  in  general  terms,  covenants 
to  do  a  particular  thing,  shall  be  held  to  perform  his  covenant 
-without  the  aid  of  the  covenantee,  unless  such  aid  be  indispen- 
sable to  the  performance;  and  this  appears  to  have  been  the  law 
upon  the  point  now  under  consideration,  before  the  late  decision 
in  the  exchequer. 

TTpon  the  second  point,  we  also  think  that  the  demurrer  was 
properly  overruled.  The  covenant  was,  to  make  the  convey- 
ance Bo  soon  as  the  last  installment  of  the  purchase-money  was 
paid,  and  that  payment  was  limited  to  a  particular  day.  When 
a  covenant  is  to  be  performed  on  a  particular  day,  or  on  the 
happening  of  a  particular  event,  it  is  sufficient  to  aver  that  it 
was  not  performed  on  that  day,  or  on  notice  that  such  event 
had  happened,  and  a  special  demand  need  not  be  averred.  In 
this  case,  the  duty  to  execute  the  conveyance  became  absolute, 
when  the  payment  of  the  purchase-money  was  completed  by 
the  defendant  in  error;  and  that  payment  is  alleged  to  have 
been  made  when  it  became  due. 

The  judgment  of  the  circuit  court  must  be  affirmed,  with 
costs. 


Yendob  must  Tkndxb  Dxsd.— The  rale  here  laid  down  that  where  a 
vendor  of  lands  haa  covenanted  to  make,  exeonte  and  deliver  a  deed  for  the 
same  on  a  particnlar  day,  or  on  the  performance  of  a  particular  act  by  the 
vendee  at  a  time  certain,  it  ia  the  duty  of  the  vendor,  at  the  appointed  time, 
or  when  the  act  ia  performed,  to  prepare  and  tender  the  deed,  and  that  the 
vendee  need  not  demand  the  deed  before  bringing  his  action  on  the  covenant^ 
is  fully  affirmed  in  Barret  v.  Browning,  8  Mo.  689,  and  is  held  to  apply  where 
the  covenant  is  *'to  convey  by  a  good  and  sufficient  deed."  To  the  same 
effect  ia  Pye  v.  Butter,  7  Ma  548.  The  rule  in  the  majority  of  the  American 
courts  that  the  vendor  must  prepare  and  tender  the  deed:  Sugden  on 
Vendors  (Perkins's  American  edition),  241,  note  (m).  But  in  an  action  on 
such  a  covenant,  a  plea  that  the  vendor  offered  to  make  the  deed  in  accord- 
ance with  the  covenant,  but  the  vendee  refused  to  receive  it,  and  said  that 
when  he  wanted  it  he  would  call  for  it,  is  good:  Becker  v.  WhitentUt  12  Am. 
Bee  166w 
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ESTES  V.  Ain^BOBUS. 

fl  Msmaamt.  1:97.1 

8LA2n>XB,  F&oor  or. — ^It  is  Bufficient  if  the  woidi  all^giod  and  thow  psowd, 
are  the  lame  in  substanoe.  A  chaige  that  defendant  aaid,  "  Ajxtrobam 
took  or  stole  a  soffioient  quantity  of  com  to  feed  two  horaeap  ont  of  mj 
crib;  he  is  a  thief,"  is  sostained  by  proof  that  defendant  said  Antxolraa 
had  come  to  his  house,  and  took  his  (defendant's)  com  out  of  hia  gciK 
and  fed  his  horses  of  nights,  and  would  not  open  his  beUs  until  daCsnd- 
ant  had  gone  to  bed. 

Maliob  is  necessary  to  sustain  an  action  for  slander,  but  if  aotioDable  wmils 
are  proved,  malioe  is  infeired. 

Ebbob  to  the  cirouit  court.    The  opinion  states  the  oue. 

By  Court,  MoGibk,  C.  J.  This  was  an  action  of  slander, 
brought  by  Antrobus  against  Estes,  for  speaking  alanderoas 
words,  which  words,  as  laid,  were:  Antrobus  took  or  stole  a 
sufficient  quantity  of  com  to  feed  two  horses,  out  of  my  crib; 
he  is  a  thief.  The  words  proyen  were:  That  defendant.  Estes, 
said,  Antrobus  had  come  to  the  house  of,  and  took  his,  the  de- 
fendant's, corn  out  of  his  crib,  and  fed  his  horses  of  nights, 
and  would  not  open  his  bells  until  he,  the  defendant^  had  gone 
to  bed.  Here,  the  question  is,  was  the  substanoe  of  the  issue 
proved,  by  proof  of  the  last  words  ?  The  court  instructed  the 
jury,  that  the  words  laid,  and  those  proved,  were  in  substanoe 
the  same.  Verdict  and  judgment  for  the  plaintiff  in  the  eooit 
below. 

The  words  laid,  as  to  their  manner,  were  in  the  third  person, 
as  to  their  sense,  they  entertained  a  charge  of  larceny.  The 
words  proved,  as  to  their  manner,  were  in  the  third  pezBon; 
and  as  to  their  sense,  they  contain  a  slanderous  change,  and  do 
import,  the  plaintiff,  in  the  court  below,  stole  the  com,  for 
they  charge  the  act  to  be  done  under  clandestine  ciroumsianoes. 

If  Antrobus  was  indicted  for  stealing  this  com,  and  the  proof 
should  be  that  he  came  to  the  defendant's  crib,  at  night,  and 
took  com  enough  therefrom  to  feed  two  horses,  and  did  not 
open  his  bells  till  Estes  had  gone  to  bed,  he  would,  by  law, 
be  guilty  of  stealing  the  com,  and  this  is  what  he  is  charged 
with,  and  this  is  what  he  proved  was,  in  substance,  spoken 
against  him.  But  the  instruction  of  the  court  to  the  jury  is 
complained  of,  which  was,  that  the  words  proven  were  in  effect 
and  substance  the  same  as  those  laid  in  the  declaration;  and 
so,  it  is  said,  the  malice,  which  the  jury  must  always  find,  was 
included  in  the  charge  to  them.    There  must  always  be  malioe, 
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otherwise  the  action  cannot  be  sustained.  Bat  words  which  are 
actionable  in  and  of  themselyes,  import  malice,  and  if  preyed, 
the  malice  is  implied.  In  this  case,  the  jury  must  find  the  fact 
of  speaking;  then,  if  found,  the  court  must  say  if  they  are,  in 
law,  slanderous.  Here  the  court  has  done  no  more.  We  can 
not  see  any  error  in  the  record. 
Judgment  affirmed,  with  costs. 


Slakdkb,  Idkhtigal  Words  Nbxd  Not  bb  Pbotbd. — It  it  laid  down  in 
Wheeier  v.  Eobb,  12  Am.  Dea  245,  that  although  all  the  worda  need  not  be 
proved  some  of  them  must  be.  The  cases  on  this  point  are  reviewed  in  the 
note  to  that  decision.  In  Waison  t.  Munch,  2  Mo.  29,  it  was  held  that  the 
«7idence  need  not  prove  every  word  exactly  as  laid,  but  that  it  mnst  prove 
loch  of  them  as  will  suffice  to  sustain  the  declaration,  and  that  it  will  not 
do  to  prove  equivalent  expressions.  In  Cooper  v.  MarUw,  8  Ma  18S,  it 
was  decided  on  the  other  hand,  that  it  is  sufficient  to  prove  the  substance  of 
the  words  laid,  but  that  the  sense  and  manner  of  speaking  them  must  be 
tbe  same  as  alleged.  It  is  thus  seen  that  the  cases  in  Missouri,  like  those  in 
other  states,  as  shown  in  the  note  to  Wheeler  v.  Robb,  12  Am.  Dec.  245,  fail 
to  lay  down  any  uniform  or  definite  rule  on  this  point. 

Malicb  Imflded  vbom  Action  ablb  Wobds. — The  rule  that  where  action- 
able words  are  used,  malice  will  be  inferred,  is  well  settled:  Hudson  ▼. 
Oamer,  22  Ma  423;  Weatoer  v.  Hendriei,  30  Id.  002;  Peimmgiom  ▼.  Meek$^ 
46  Id.  217. 


AinsoNT  t;.  Stephens. 

[1  Masomn,  354.] 

Blabbbb,  CRa&AOTBB  OF  Plauvtivf. — ^The  general  chanoter  of  the  pUinfa^ 

with  respect  to  the  crime  imputed  to  him  may  be  shown. 
SuKBBB,  Pboof  that  OTHERS  spokc  the  samo  words,  that  the  report  was 

currant)  is  not  admissible  either  in  justification  or  mitigation. 
^itANDBR,  MmoATioN  ov  Damaobs. — The  defendant  cannot*  in  mitigation  of 

damages,  prove  that  others  had  made  the  same  charge,  or  had  told  him 

that  the  chazge  was  true  before  he  made  it. 

Bbbob  to  the  circuit  court.    The  opinion  states  the  case. 

By  Court,  Johss,  J.  This  was  an  action  on  the  case  for 
Blander,  brought  by  the  plaintiff  in  error,  who  was  also  plaintiff 
^low,  against  the  defendant,  for  calling  him  a  murderer,  a 
Ood-damned  murderer.  Plea,  not  guilty,  and  issue  joined. 
On  the  trial  of  the  cause  several  exceptions  were  taken  and 
^ed  to  the  opinion  of  the  court,  admitting  improper  evidence 
^  he  given  for  the  defendant,  which  exceptions  were:  1.  For 
Emitting  improper  evidence  to  be  given  to  the  jury  of  the 
^neral  character  of  the  plaintiff,  in  mitigation  of  damages;  2. 
For  admitting  evidence  to  be  given  for  the  defendant  in  mitiga* 
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tion  of  damages;  that  the  words  were  spoken  bj  otibeni,  and 
ihat  it  was  a  current  report;  8.  For  admitting  the  testimony  of 
one  Wm.  Edgar  to  go  to  the  jury  as  evidence  for  defendant, 
which  stated  that  previous  to  April  then  last^  there  yfss  a  report 
in  circulation  that  the  plaintiff  had  conunitted  murder,  which 
report  took  place  after  the  death  of  one  Jacky  B.  Stephens; 
that  it  was  reported,  by  a  number  of  persons  that  he  had  com- 
mitted a  murder  on  a  Yankee  peddler  in  Tennessee;  that  a  Mr. 
Bubottom  had  told  him  that  he  saw  a  man  from  Tennessee  who- 
told  him  so,  and  that  was  the  way  the  report  was  circulated^ 
and  this  was  the  murder  he  referred  to  before. 

The  jury  returned  a  verdict  for  the  plaintiff  with  one  cent 
damages,  on  which  judgment  was  entered;  the  reverse  which 
the  plaintiff  brought  his  writ  of  error,  and  assigned  for  enor 
the  exceptions  taken  to  the  opinions  of  the  judge,  for  admit- 
ting the  several  matters  above,  and  in  nuUo  est  erratum  pleaded. 
When  a  party  institutes  an  action  of  slander  he  put  his  general 
character  in  issue  as  to  the  crime  or  charge  imputed  to  him  by 
the  defendant.  It  does  not  appear  by  the  bill  of  exceptions 
how  far  the  general  character  of  the  plaintiff  was  permitted  to 
be  gone  into;  we  must,  however,  presume  that  it  related  only 
to  his  being  a  murderer;  and  if  so,  we  think  the  decision  of 
the  court  below  was  correct  in  permitting  the  general  character 
of  the  plaintiff  on  that  head  to  be  given  in  evidence  for  the 
defendant  in  mitigation  of  damages.  As  to  the  second  point  in 
the  bill  of  exceptions,  we  are  of  opinion  that  the  court  below 
erred  in  permitting  evidence  to  prove  that  the  same  words  were 
spoken  by  others,  and  that  it  was  a  current  report;  for  if  fifty 
or  five  hundred  persons  had  made  use  of  similar  slanderous 
words  of  the  plaintiff,  it  will  not  avail  the  defendant,  either  as 
a  justification  or  in  mitigation  of  damages.  Each  one  must 
answer  for  his  own  acts;  and  if  such  kind  of  testimony  were  to 
be  admitted,  nothing  would  be  more  easy  than,  by  collusion 
with  others,  to  make  use  of  the  same  words,  thus  to  deprive 
the  plaintiff  from  any  possible  mode  of  redress  for  the  moat 
slanderous  charges;  as  all  that  would  be  necessary  to  be  proven 
in  a  particular  action  would  be,  that  any  other  persons  had 
slandered  the  plaintiff  also. 

The  opinion  given  by  the  court  below,  as  detailed  in  the 
l!hird  exception,  is  also  erroneous.  Hearsay  testimony,  except 
in  some  particular  cases  (this  not  being  one  of  them),  is  not 
allowable.  The  testimony  of  Edgar,  that  a  particular  person 
told  him  that  another  person  had  informed  him  that  the  plaint* 
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iff  had  maidered  a  man  in  Tennessee,  was,  at  least,  bat  hearsay 
testimony  at  second  hand.  But  admitting,  which  we  do  not» 
that  Bnbottom  had  informed  the  witness  of  what  was  told  him 
l>y  the  man  from  Tennessee,  of  the  plaintiff's  being  a  murderer^ 
Subottom  himself  ought  to  have  been  produced,  to  give  his 
testimony  of  the  fact.  We  are,  however,  of  opinion,  thai 
neither  Bubottom  himself,  nor  the  man  from  Tennessee,  unless 
lie  could  prove  the  plaintiff  a  murderer,  could  be  admissible 
testimony  for  the  plaintiff,  even  in  mitigation  of  damages. 

The  judgment  of  the  circuit  court  is,  therefore,  reversed,  and 
the  cause  is  remanded  to  the  court  below  for  a  new  trial,  con- 
formably to  the  opinion  herein  given;  and  the  plaintiff  below 
recover  hia  costs  and  charges  in  prosecuting  this,  his  suit  in 
error. 


APMTSsiBiLirr  or  EvmsNCB  or  PLAiNnvr'a  Csa&actxb. — "The  plea  c/t 
not  guilty  pats  in  iBsne  the  general  character  (reputation)  of  the  plaintiff, 
and  therefore  upon  a  plea  of  not  guilty  only  the  defendiuit  might  give  in 
evidence,  in  mitigation,  the  general  bad  character  (reputation)  of  the  plaint- 
iff before  and  at  the  time  of  the  publication  complained  of.  '  Certainly  a 
person  of  disparaged  fame  is  not  entitled  to  the  same  measure  of  damagee 
with  one  whose  character  is  unblemished,  and  it  is  competent  to  show  that 

by  evidence:'   Lord  Ellenborough,  in  v.  Moore,  1  Mau.  &  SeL  284. 

Tlus  principle,  so  much  discussed  at  an  early  day,  and  for  a  time  left  un- 
settled, has  since  been  so  well  established  by  authority  as  not  now  to  be 
open  for  discussion:'*  Townshend  on  Slander  and  Libel,  sec.  406;  Lamed  v. 
Bujfinton,  3  Am.  Dec  185;  Eastland  v.  CardwtU,  4  Id.  668;  Sawyer  v.  Eifert^ 
10  Id.  633;  Buckley  v.  Knapp,  48  Mo.  152;  Clark  v.  Brovm,  116  Mass.  504, 
citing  the  principal  case;  Fuller  v.  Dean,  31  Ala.  654;  Pease  v.  Shippen,  80 
Pa.  St.  513.  And  in  Eastland  y.  CardweU,  4  Am.  Dec.  668,  it  was  held  that 
the  evidence  as  to  the  plaintiff's  character  need  not  be  confined  to  the  par- 
ticular species  of  immorality  with  which  he  was  charged  by  the  defendant. 
So  in  Sayre  v.  Sayre,  1  Dutch.  (N.  J.)  235;  Lamos  v.  SnelU  6  N.  H.  413;  and 
Sawyer  v.  Eifert,  10  Am.  Dec.  633.  But  the  contrary  was  held  in  Wright  v. 
Sckroeder,  2  Curt.  C.  C.  548.  In  Leonard  v.  Allen,  11  Cush.  241,  it  was 
ruled  that  the  inquiry  should  relate  either  to  the  plaintiff's  general  character 
for  integrity  and  moral  worth,  or  to  his  reputation  in  regard  to  oonduot 
similar  in  character  to  the  offense  charged.  So  in  Clark  v.  Brovm,  116  Mass. 
504. 

Gbkeral  Beports  in  Mitigation. — The  rule  laid  down  in  the  principal 
case,  that  general  reports  or  rumors  of  the  plaintiff's  guilt  of  the  offense 
charged  are  not  admissible  under  the  general  issue  in  an  action  of  slander,  even 
in  mitigation  of  damages,  is  supported  by  many  strong  authorities,  although 
the  decisions  on  that  point  are  by  no  means  uniform.  The  doctrine  is  approved, 
and  Ant?iony  v.  Stephens,  recognized  as  an  authority,  on  this  question  in 
Moberly  v.  Preston,  8  Mo.  466;  Scott  v.  MeKinmsh,  15  Ala.  664;  Dame  v. 
Kenney,  25  N.  H.  323;  and  PalUt  v.  Sargent,  36  Id.  4d6.  Other  cases  hold- 
ifigthe  same  view  are  ^^tZemiaiiv.  French,  11  Am.  Dec.  114;  Bodwellv,  Swan^ 
3  Pick.  376;  Peterson  v.  Morgan,  116  Mass.  350;  Knight  v.  Foster,  39  N.  H. 
(76;  Young  v.  Bennett,  4  Scam.  43;  Sheahan  v.  ColUtts,  20  IlL  325;  Wilson  y^ 
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FUeh,  41  CaL  863;  ChamberlaU  ▼.  Vance,  51  Id.  75;  Peamr.  ^I^ppem, 80  Pk. 
St.  513;  BeardBkyY,  Bridgman,  17  Iowa,  290;  Hancock  y,  Stevau,  U  Humph. 
607;  Hatkina  ▼.  Lamaden,  10  Wis.  359;  Fisher  v.  Paliiaon,  14  Ohio.  418. 
Bat  it  ifl  held  in  many  CMea  that  although  such  evidenoe  ia  nnqiiestioDably 
inadmissible  in  justification,  it  may  be  received  to  mitigate  the  damages  by 
disproving  malice  and  showing  that  the  defendant  spoke  the  words  Ji  the  honest 
belief  that  they  were  trae:  Calloway  ▼.  Middleion,  12  Am.  I>ec.  409;  Cook  t. 
BarkUy,  2  Am.  Dec.  243;  EasUrwood  v.  Qtiin,  2  Id.  700;  Treat  v.  Browning, 
10  Id.  156;  Case  v.  MarU,  20  Conn.  248;  Bridgman  v  Hopkins^  34  Vt.  532; 
Morris y.  Barker,  4  Earring.  (Del)  520;  Henson  v.  Veateh,  1  Black!  360.  It 
was  held  in  Bliekenstaff  v.  Perrin,  27  Ind.  527,  that  general  romors  or  a  gen- 
eral suspicion  that  the  party  is  guilty  of  the  act  imputed  to  him,  may  be  given 
in  evidence  in  mitigation  of  damages,  but  that  evidence  of  mere  reports, 
rumors  or  suspicions  is  inadmissible.  In  Church  v.  Bridgman,  6  Mo.  190^  it 
was  decided  that  the  rule  laid  in  the  principal  case,  would  not  exclude  evi- 
dence going  to  show  that  the  defendant  merely  repeated  what  another  told 
him,  naming  his  authority  and  not  vouching  for  the  truth  of  the  reports 

The  correct  doctrine,  it  is  conceived,  is  that  laid  down  in  Botoen  v.  ffall^ 
20  Vt.  232,  that  reports  or  suspicions  of  the  plaintifTs  guilt  are  inadmissible 
unless  they  have  become  so  general  as  to  affect  the  reputation  or  character. 
Of  course  the  defendant  ought  not  to  be  held  responsible  for  damage  done  to 
the  plaintiff's  character  by  the  slander,  before  he  (the  defendant)  took  any 
part  in  circulating  it.  But  on  the  other  hand,  it  is  oertainly  the  sounder,  as 
well  as  the  safer  rule,  to  require  every  person  who  assists  in  giving  currency 
to  a  defamatory  report  concerning  another,  to  take  upon  himself  the  risk  of 
its  being  false,  unless  he  repeats  the  report,  not  merely  from  an  honest  belief 
in  its  truth,  but  also  for  justifiable  ends.  The  mere  tattler  and  scandal-monger 
should  be  held  to  a  strict  accountability,  whether  he  is  the  originator  of  the 
slander,  or  only  aids  in  its  circulation.  Every  individual  who  wantonly  or 
negligently  contributes  to  the  perpetration  of-  the  injury,  should  be  responsi- 
ble for  its  oonsequenoes.  For  further  authorities  on  this  subject  see  the  note 
to  Alderman  ▼.  French,  11  Am.  Dec.  130. 


Rectob  V.  Mabk. 

[1  ibBBOQBx,  ass.] 

Intxbbt  ov  Lost  Bond  will  be  allowed  unless  the  defendant  tenders  pay* 
menl 

Ebbob  to  the  circuit  court.    The  opinion  states  the  case. 

By  Courty  Jones,  J.  This  was  an  action  of  debt  on  a  writing 
obligatory,  bearing  date  the  eighth  day  of  October,  1810,  for 
the  sum  of  three  thousand  six  hundred  and  fifteen  dollars,  to 
which  the  defendant  pleaded  payment,  replicavii,  non-solvU  and 
issue.  Neither  party  requiring  a  jury,  the  cause  was  submit- 
ted to  the  court,  who  found  that  defendant  (Bector)  did  not  pay; 
and  gave  judgment  for  the  plaintiff  for  the  sum  of  one  thousand 
eight  hundred  and  seven  dollars  and  fifty  cents,  the  said  debt 
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in  the  declaxation  mentioned,  and  also  for  one  thousand  two 
hundred  and  fourteen  dollars  and  seyenty-seven  cents  damages, 
with  costs. 

During  the  trial,  a  bill  of  exceptions  was  filed,  which  stated 
that  the  plaintiff  produced  the  bond  and  claimed  interest  thereon 
from  its  date.    The  defendant  proved,  by  a  witness,  that  he, 
as  agent  for  the  plaintiff,  called  on  the  defendant,  in  the  year 
1818,  for  payment  of  the  bond,  who  informed  him  that  the 
bond  had  been  lost  or  mislaid,  and  could  not  be  produced;  upon 
which  the  defendant  refused  payment  unless  the  said  bond 
conld  be  given  up  to  him.    It  was  also  proyed  that  the  plaintiff 
offered  to  indemnify  the  defendant,  provided  he  paid  the  bond, 
and  the  amount  should  afterwards  be  claimed  from  him  by  any 
other  person;  which  proposition  the  defendant  would  not  com- 
ply with.    No  other  demand  was  proved  to  have  been  made  for 
payment  of  the  bond,  nor  was  it  ever  produced  until  imme- 
diately before  the  commencement  of  ihe  suit.    The  defendant 
then  asked  the  court  to  instruct  the  jxuythat  interest  could  not 
be  allowed  on  the  bond  from  the  time  it  was  admitted  to  be  lost, 
until  it  was  produced  before  the  commencement  of  the  suit, 
sometime  in  the  year  1821,  which  instructions  the  court  refused 
to  give;  whereupon  the  defendant  excepted  to  the  opinion  of 
the  court.     The  defendant  below  has  brought  his  writ  of  error 
to  reverse  the  judgment  of  the  court  below,  and  assigned  the 
general  errors,  to  which  there  is  a  joinder. 

We  cannot  conceive  any  legal  objection  to  the  defendants 
recovering  interest  on  his  bond  for  the  time  intervening  between 
the  loss  of  it  having  been  announced  to  the  plaintiff,  and  the 
bringing  of  the  suit  in  the  court  below.  Had  he,  when  pay- 
ment was  demanded  of  him,  tendered  the  defendant's  agent  the 
amount  due,  interest  would  of  course  have  ceased  from  that 
time  until  subsequent  demand  of  payment.  It  is  not  pretended 
that  any  tender  was  attempted  to  be  made;  on  the  contrary, 
the  plaintiff  refused  making  any  payment  until  the  bond  could 
be  given  up  to  him.  This  it  was  competent,  perhaps  prudent, 
for  him  to  insist  on;  but  as  he  thought  proper  so  to  do,  and  had 
the  defendant's  money  still  in  his  hands,  we  think  he  was  justly 
chargeable  with  interest  on  the  principal  sum  secured  by  the 
bond,  and  that  the  court  did  not  err  in  deciding  accordingly. 

The  plaintiff's  counsel  intimated  that  the  judgment  out  to  be 
reversed  on  the  ground  that  the  bond  declared  on  is  three  thou- 
sand six  hundred  and  fifteen  dollars,  and  the  judgment  below 
is  for  one  thousand  eight  hundred  and  seven  dollars  and  fifty 
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cents,  the  said  debt,  together  with  one  thousand  two  hundred 
and  forty-four  dollars  and  seventy-seTen  cents  damages,  and 
that,  therefore,  as  there  was  a  material  Tariance  between  the 
eum  demanded  in  the  declaration  and  the  judgment,  it  ought 
to  be  reversed.  Had  the  converse  been  the  case  of  the  judg- 
ments being  for  more  than  the  debt  demanded,  there  might 
have  been  some  grounds  for  a  reversal;  as  it  is,  there  are  none; 
the  error,  if  such,  is  for  the  benefit  of  the  plaintiff,  which  he 
•cannot  legally  take  advantage  of. 

Let  the  judgment  of  the  circuit  court  be  affirmed  with  ooBta, 
together  with  interest  on  the  amount  of  such  judgment,  and  two 
per  cent,  interest. 

Law  or  Intirbst. — ^For  a  fall  consideration  of  the  roles  of  law  bearing 
4ipon  the  subject  of  interest  see  note  to  Selleek  v.  Frtneh,  S  Am.  Deo.  198, 


AuBUCHON  V.  MoKniqht. 

[1  MxMOUBZ.  812.J 

Altibation  in  Notk — ^An  alteration  in  the  date  of  a  note  made  at  the  in- 
stance of  the  holder  without  the  assent  of  the  indorser,  wleases  the 
Utter. 

Erbob  to  the  circuit  court.       The  opinion  states  the  case. 

By  Oourt,  McGirk,  0.  J.  This  was  an  action  by  the  indorsee 
of  a  promissory  note  against  the  indorser.  Judgment  for  the 
defendant  in  the  court  below.  The  evidence  shows  that  Mc- 
Snight  indorsed  a  blank  note,  which  was  afterwards  filled  up, 
dated  1819;  that  the  note  was  afterwards  altered  by  a  person 
who  pretended  to  be  the  agent  of  the  maker,  the  date  1819  was 
atricken  out,  at  the  instance  of  the  holder,  and  1820  substituted 
in  lieu  thereof,  without  the  consent  of  McKnight.  On  thii 
^ound,  judgment  was  given  for  McKnight  in  the  court  below. 

The  judgment  must  be  affirmed.  The  date  was  material.  We 
cannot  see  that  this  alteration  was  made  in  furtherance  of  the 
original  intention  of  the  parties.  The  law  is  clear  that  thia 
Alteration,  without  the  consent  of  McKnight,  will  vitiate  the 
instrument  as  to  him. 

The  judgment  is  affirmed,  with  costs. 


Alteration  or  Instrttheots. — ^The  law  on  the  sabject  of  alteration  d 
instraments  is  discussed  in  the  note  to   Woodworth  ▼.  Bank  qf  Amerim, 

10  Am.  Dea  267;  see,  also,  Stephens   v.  Oraham,  Id.  485;   J>en  v.  Wrif^ 

11  Id.  640;  CampbeU  v.  Me  Arthur,  Id.  737.    An  alteration  whioh  does  not 
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change  tlie  legal  eSect  of  an  inctmment  will  not  yitiAte  it  m  to  »  party  who 
<does  not  oonaent^  as  whero  the  words  "held  and  firmly  bound,"  were  in- 
serted in  a  bond  where  they  had  been  omitted,  and  it  appeared  that  the  lan- 
gaa^p  of  the  bond  without  those  words  was  amply  sufficient  to  express  the 
legal  obligation  intended:  Wutem  Building  and  Loan  A$toeiaUon  ▼.  FU^ 
9  Gent.  Law  Jooznal,  169  (St  Louis  Conrt  of  Appeals). 


Bbady  V.  FfniTi. 

[1  Xmoxmi,  810.] 

Skt-or,  How  Plxadxd.— The  notice  or  plea  of  set-off  should  oontain  the 
anlMtance  of  a  deolanition. 

Aimissioir  vr  Pabtneb  attbb  BzasoLunoir  is  not  evidence  against  his  for- 
mer copartners. 

Patmkkts,  Applioatiok  or. — ^If  the  debtor,  at  the  time  of  making  a  pay- 
ment, does  not  direct  its  application,  the  creditor  may  apply  it  to  any 
olaim  which  he  holds  against  the  debtor,  and  which  is  then  due. 

Affsal  from  the  cirooit  court.     The  opinion  states  the  case. 

By  Court,  PsmBONB,  J.    This  was  an  action  of  assumpsit, 
brought  by  Hill  and  Elreese,  plaintiffs  in  the  court  below,  for 
work  and  labor  done  for  the  defendant,  etc.  Plea,  non-assump- 
sit and  notice  of  set-off.    The  notice  was  in  these  words:  "  The 
defendant  gives  notice  to  the  plaintiffs,  that  on  the  trial  of  this 
<sause  he  will  claim  a  set-off  for  five  thousand  dollars,  for  lots 
in  the  town  of  HamsonviUe,  in  the  state  of  Illinois,  for  goods, 
wares  and  merchandise,  for  money  lent  and  advanced,  and  for 
money  paid,  laid  out  and  expended  by  the  defendant  for  the 
plaintiffis,  before  that  time,  sold  and  delivered,  done  and  per- 
formed, to  and  for  the  plaintiffs,  at  their  request,  before  the 
bringing  of.  this  suit;  and  for  a  note  of  seventy-eight  dollars, 
due  the  twenty-fifth  of  April,  1817,  and  interest  due  thereon; 
and  for  house-rent  due  by  plaintiffs,  for  use  and  occupation  of 
house  of  the  defendant,  at  their  request,  and  for  moneys  by 
plaintififo  before  that  time  had  and  received,  to  and  for  defend- 
ant's use/'    This  notice  was  objected  to  on  the  trial,  upon  two 
grounds:  1.  That  it  did  not  contain  sufficient  peculiarity  to  ad- 
mit of  evidence  under  it;  2.  That,  for  reasons  shown  in  the  bill 
of  exceptions,  it  did  not  properly  belong  to  the  files.     It  is 
only  necessary  to  notice  the  first  objection,  as  we  think  it  suffi- 
cient.     A  set-off  being  in  the  nature  of  a  cross-action,  the 
notice  should  contain  the  substance,  at  least,  of  a  declaration. 
Form  in  them  is  not  to  be  regarded.    But  there  is  no  part  of 
this  notice  that  allies  a  good  and  subsisting  cause  of  action 
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at  the  time  of  tue  commencement  of  the  suit.  It  is»  therefore, 
bad  in  substance,  and  all  evidence  offered  under  it  was  properlj 
excluded. 

The  defendant,  on  the  trial,  relied  upon  an  account  which  he 
had  against  plaintiffs  as  payment  of  part  of  the  plftiii tiffs'  de- 
mand.   It  appeared  in  evidence  that,  at  the  time  the  <»aae  of 
action  arose,  the  plaintiffs  were  in  partnership,  but  had  since 
dissolved.     The  defendant  gave  in  evidence  the  admission  of 
Ereese,  made  since  the  dissolution  of  the  partnership,  acknowl- 
edging the  account,  and  that  it  was  to  go  in  payment.     Where- 
upon the  counsel  for  the  plaintiffs  moved  the  court  to  instroci 
the  jury,  that  the  admission  of  Elreese,  since  the  dissolution  of 
said  partnership,  relative  to  the  partnership  conoems,  was  not 
evidence  to  charge  himself  and  Hill  jointly.    This  instruction 
was  given  and  excepted  to  by  defendant.     The  question  is,  was 
this  instruction  right?    We  think  the  instruction  was  correct. 
The  rule  is  well  settled,  that  one  partner  cannot,  after  dissoio- 
tion,  bind  his  copartner  by  acknowledging  an  account,  any 
more  than  he  can  give  a  promissory  note  to  bind  him:  Sackley 
V.  Patrick,  8  Johns.  636;  2  Id.  300;  Lansing  v.  Gaine,  3  Anu 
Dec.  422;  6  Id.  269;  3  Esp.  108;  15  Johns.  409. 

The  next  and  only  point  of  any  consequence  remaining  in 
the  case,  relates  to  the  application  of  some  payments  made  hj 
defendant  to  plaintiffs.  The  plaintiffs'  counsel  contended  in 
argument  before  the  jury,  that  the  payments  which  the  defend- 
ant had  proved,  ought  to  go  towards  the  payment  of  work  done 
by  plaintiffs  for  defendant,  under  a  covenant  between  them, 
which  work  had  been  proved  to  have  been  done.  On  this  sub- 
ject the  defendant's  counsel  requested  the  instructions  of  tbe 
court,  contending  that  it  was  impossible  for  the  jury  to  ascer- 
tain, from  the  evidence  in  this  case,  whether  anything  was  ever 
due  under  the  covenant;  and  if  anything,  how  much;  and 
whether  it  had  not  been  paid,  or  how  much  was  due  at  the  tiine 
of  the  trial.  But  the  court  instructed  the  jury,  that  if  it  ap- 
peared that  work  had  been  done  imder  the  covenant,  the 
plaintiffs  had  a  right  to  credit  the  payments  to  the  said  work, 
unless  otherwise  directed  by  the  defendant,  when  the  payments 
were  made,  so  far  as  such  work  might  meet  them.  To  this 
opinion  of  the  court,  the  defendant  excepted.  The  bill  of  ex- 
ceptions is  very  defective  in  setting  out  this  part  of  the  case. 
It  does  not  show  us  what  the  covenant  was,  nor  whether  the 
plaintiffs  had  complied  with  their  part  of  it,  so  as  to  create  any 
obligation  on  the  part  of  the  defendant.     If  the  covenant  and 


May,  1823.]  Bbadt  v.  Bill.  505 

Uie  evidence  relating  to  it  had  been  set  oat,  we  Bhould  ha^e 

"been  enabled  to  see  whether  anything  was  dae  under  it,  from 

defendant  to  plaintiffs,  at  the  time  of  the  payments  made.    But 

-we  are  left  entirely  in  the  dark,  and  we  are  obliged  to  decide 

upon  this  instruction  without  the  benefit  of  the  testimony  to 

-wliich  it  was  intended  to  apply.    The  instruction  to  the  jury  is 

not  strictly  correct,  and  might  yery  naturally  mislead  them; 

and  as  we  have  not  the  evidence  before  us  to  enable  us  to  judge 

"wliether  they  might  not  have  been  misled,  we  shall  be  obliged 

to  reverse  the  judgment.    The  judge  erred  in  telling  the  jury, 

'*  that  if  it  appeared  that  work  had  been  done  under  the  cot- 

enant,  the  plaintiff  had  a  right  to  credit,"  etc.;  whereas  he 

ought  to  have  instructed  them,  that  if  it  appeared  that  anything 

^was  due  from  the  defendant  to  the  plaintiffs  under  the  coy- 

enant,  the  plaintiffs  had  a  right,  etc.    It  does  not  necessarily 

follow  that,  because  work  may  have  been  performed  under  a 

oovenant,  that  therefore  the  party  can  recover  for  it.    He  may 

not  have  f  alfilled  his  part  of  the  covenant,  so  as  to  entitle  him 

to  receive  pay.    And  as  the  attention  of  the  jury  was  called  to 

the  single  fact  of  work  having  been  done  under  the  covenant, 

and  not  to  the  fact  of  the  defendant's  indebtedness  under  it, 

we  think  the  instruction  wrong,  and  that  the  judgment  below 

must  be  reversed,  and  a  new  trial  awarded. 

As  to  the  application  of  payments,  we  think  the  rule  to  be 
that  if  there  are  two  demands  against  a  person,  the  debtor  has 
a  right  to  direct  to  which  demand  the  payment  shall  be  applied. 
But  if  the  debtor,  at  the  time  of  payment,  does  not  direct  the 
application,  the  creditor  may  at  any  time  apply  it  to  which  de- 
mand he  pleases.  The  rule  is  so  laid  down  by  the  supreme 
court  of  the  United  States,  in  4  Cranch,  317,  which  we  adopt 
as  the  law. 
Judgment  reversed,  with  costs. 


Power  or  PARTinEB  Airza  Disbolution. — ^The  law  relating  to  the  power 
of  a  partner  to  bind  the  firm,  after  dissolntion,  is  examined  in  the  note  to 
Chardon  v.  OliphatU,  6  Am.  Dec  574;  see,  also,  Lansing  y.  Oatne^  3  Id.  422; 
Booiea  v.  Wellford,  6  Id.  510;  WhUe  y.  Union  Ins.  Co.,. 9  Id.  726;  Mclntire 
y.  OUver,  11  Id.  760. 

Appbofbiation  or  Payments. — **  Where  a  debtor  owing  seyeral  debts, 
makes  any  payment  to  a  creditor,  he  has  a  right  to  apply  it  to  what  debt  he 
pleases.  If  he  makes  no  specific  apprf)priation,  the  creditor  may  apply  it  as 
he  pleases.  And  where  neither  party  appropriates  it,  the  law  will  apply  it 
according  to  its  own  notion  of  the  intrinsic  equity  and  justice  of  the  case:" 
Story,  J.,  in  Cremtr  y.  Iliyginson,  1  Mason,  338;  2  Parsons  on  Con.  629,  and 
cases  cited.     Recent  cases  to  the  same  effect  ane  Whitaker  y.  Oroovert  64  Ga. 
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174;  J<me$ ▼.  WOUamM,  39  Wis.  300;  Leer.  Eari§.  UMd.  80;  BeUyr.  £ad^ 
c2(^,  32  Ark.  645;  IHekermg  v.  Day,  2  J)ei  Ch.  233;  NetU  y.  AOum,  ^ 
175;  Moorev,  K\ff,  78  Bk  St  96;  see,  also,  New  OrUanev.  Pigmolo,  29  Ia. 
An.  835;  Hill  v.  Bourder,  Id.  841.  If,  before  the  payment  is  made,  there 
is  an  agreement  between  the  parties  that  it  shall  be  applied  to  a  paiiiCTlar 
debt,  or  if  the  debtor  has  expressed  a  wish  to  that  effeet^  the  creditor  caonot 
appropriate  such  payment  to  any  other  claim :  Hatuen  ▼.  Romuavdl^  74  IlL 
138. 

Although  the  right  of  appropriation,  if  not  exercised  by  the  debtor,  pswsf 
to  the  creditor,  so  that  the  debtor  cannot  afterwards  apply  the  payment:  BeB 
T.  Badclif,  32  Ark.  645;  still  the  creditor  cannot  appropriate  soch  payment 
without  the  debtor's  consent,  to  an  illegal  or  invalid  claim,  aa  to  a  debt  for 
liquor  sold  in  violation  of  law:  PhiUipe  v.  Moeea,  65  Me.  70;  or  to  a  claim  for 
usurious  interest:  PiekeU  v.  AferehanU^  NaL  Bank,  32  Ark.  346;  or  to  a  ziote 
made  without  consideration  for  the  purpose  of  hindering  delajring  or  de- 
frauding creditors:  McCamkaid  v.  BaUlon,  12  Nev.  195.    But  if  the  debtor 
consents  to  have  the  payment  applied  to  an  illegal  item,  he  cannot  aftenrards 
revoke  that  consent:  Brown  v.  Bume,  67  Me.  535.    And  a  court  of  eqni^ 
will  not  withdraw  a  payment  made  and  applied,  with  the  debtor's  consent,  to 
an  unlawful  claim:  FMman  v.  Oamble,  26  N.  J.  Eq.  494.    A  creditor,  after 
the  right  of  appropriation  has  passed  to  him,  may  apply  the  payment  to  a 
valid  and  just  demand,  whether  such  demand  is  assented  to  by  the  debtor  or 
not:  McLtndon  v.  Frost,  57  €Ul  448.    If  the  debtor  exercises  his  right  and 
applies  the  payment  to  a  secured  debt»  the  creditor  cannot  afterwards  divert 
it  to  one  which  is  unsecured:  Blewart  v.  Hopkku,  30  Ohio  St.  502.    Ordi- 
narily, the  right  of  election  of  both  parties  must  be  oxerdsed  promptly,  or  it 
will  be  deemed  waived,  but  in  Capron  v.  Strout,  11  Kev.  304»  where  the 
foreman  of  a  mine  also  boarded  some  of  the  men  and  received  money  at 
different  times  from  the  company,  not  exceeding  the  amount  due  for  board, 
neither  himself  nor  the  company  making  any  appropriation  of  the  payments 
at  the  time,  it  was  held  that  the  foreman  might  afterwards,  as  a^dnst  a 
mortgagee  of  the  mine^  i^pply  the  sums  received  to  the  board  bill,  and  file  a 
mechanics'  lien  for  the  full  amount  of  his  wages,  the  company  not  objecting 
thereto. 


Bird  v.  Wahd. 

[l]Cn80Uai,88B.] 

F&i^>SKFnoN,  Fraud  nr. — One  who  by  fraud  enters  land  to  wfaioh  another 
had  a  valid  pre-emption  right,  may  be  decreed  to  hold  in  tmst  for  the 
latter  or  his  heirs. 

DxoisioMs  OF  THX  Bboistsb  Ajn>  Rbcuvxb  of  the  United  States  land-office 
are  not  conclusive  on  the  rights  of  individuals. 

Appeal  from  the  circuit  court.     The  opiziion  states  the  case. 

By  Court,  Pettibons,  J.  This  was  a  suit  in  chancery,  brought 
into  the  court  on  an  appeal  from  the  decree  of  the  circuit  court 
of  the  county  of  Madison.  The  bill  sets  forth  that  the  com- 
plainants were  the  heirs  and  legal  representatives  of  Charles  L. 
Bird,  deceased;  that  the  said  Charles  died  in  the  year  1817; 
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that   aome  iime  in  the  year  1812  or  1813,  Ward,  one  of  the 
defendants,  made  some  improTements  on  a  tract  of  land  de- 
scsxibed  in  the  bill,  and  sold  the  said  improvementB  to  Cravens, 
the  other  defendant;  that  shortly  after,  in  1813,  Cravens  sold 
the  said  improvements  to  the  said  Charles  L.  Bird,  and  received 
his  pay  for  the  same;  that  Bird  entered  immediately  into  pos- 
session, and  continued  in  possession  until  the  time  of  his  death, 
ia  1817;  that  Ward  knew  of  the  sale  of  Cravens  to  Bird,  and 
never  made  any  objections  to  it;  that  Bird,  prior  to  his  death, 
made  considerable  improvements  upon  the  land;  erected  build- 
ings thereon,  and  always  claimed  the  right  of  possession,  and 
the  right  of  pre-emption  to  the  same,  under  the  act  of  congress 
^TaniiDg  pre-emptions,  etc.;  that  soon  after  the  death  of  the 
said  Charles,  there  being  no  relations  of  his  in  this  part  of  the 
cotantry,  the  said  Ward  and  Cravens,  fraudulently  conspiring, 
etc. ,  began  to  dispute  Bird's  right  in  the  said  land,  pretending 
that  Ward  had  a  right  of  pre-emption  in  the  said  land,  on  ac- 
eoant  of  the  improvements  he  had  made,  and  that  he  had  never 
sold  it.    The  complainants  further  state,  that  when  the  land, 
on  which  the  improvement  was  made,  was  offered  for  sale,  they 
gave  notice  of  their  claim  to  the  right  of  pre-emption  in  and 
to  the  said  land,  to  the  register  of  the  land-office  at  Jackson; 
that  Ward  also  gave  notice  that  he  claimed  the  right  of  pre- 
emption to  the  same  land;  that  a  day  was  set  by  the  register 
and  receiver  for  hearing  the  evidence  in  support  of  the  said 
pre-emption  right;  that  O.  A.  Bird,  one  of  the  complainants, 
for  himself,  and  as  agent  for  the  other  complainants,  started 
for  Jackson,  in  order  to  establish  their  right  to  the  pre-emp- 
tion; that  he  was  taken  sick  on  the  way,  so  that  he  could  not 
arrive  till  after  the  time  appointed  by  the  register  and  receiver, 
etc.;  that  Ward  appeared,  and  proved  that  he  made  the  first 
improvement  on  the  land,  fraudulently  concealing  the  fact  that 
he  had  sold  said  improvement  to  Cravens,  and  that  Cravens 
had  sold  it  to  Bird,  as  aforesaid;  that  Ward  was  then  permitted 
to  enter  the  said  land  in  his  own  name;  that  Ot.  A.  Bird  arrived 
at  Jackson  before  the  public  sale  of  land  took  place,  and  in 
time  to  have  entered  the  same,  and  was  prepared  so  to  do,  but 
found  that  Ward  had  entered  the  same,  and  bad  obtained  the 
receiver's  certificate  thereof;  that  the  complainants  were  ever 
ready  and  prepared  to  pay  the  congress  price  for  said  land,  and 
should  have  done  so  if  they  had  not  been  prevented  by  fraud- 
ulent conduct  of  defendants.     The  bill  concludes  with  a  gen- 
eral prayer  of  relief.     There  was  a  demurrer  to  the  bill,  which 
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was  suatoijied,  and  a  decree  that  the  bill  be  dismissed.     We 
think  there  is  equity  enough  in  the  bill,  and  that  a  general  de- 
murrer will  not  lie  for  the  want  of  equity.    The  facts  set  forth 
clearly  show  that  the  legal  representatives  of  Charles  Ij.  Bird 
were  entitled  to  the  right  of  pre-emption;  that  the  improTement 
upon  which  the  right  of  pre-emption  was  bottomed  had  been 
sold  by  Ward,  and  had  come  to  the  possession  of  Bird,  for  a 
Taluable  consideration.    If  Ward,  then,  afterwards  obtained  a 
right  of  pre-emption,  he  did  it  with  the  property  of  Bird;  and 
it  is  a  well-settled  rule,  that  if  A.  buys  land  with  the  money  of 
B.,  and  takes  a  conyeyanoe  in  his  own  name,  he  is  the  trustee 
of  B.    If  it  is  said  that  at  the  time  of  the  sale  by  Ward  and 
CraTcns  they  were  mere  trespassers,  and,  of  course,  could  sell 
no  right,  I  answer  that  their  sales  amounted  to  an  abandon- 
ment of  their  possession,  and  they  could  not  afterwards  claim 
any  right  of  pre-emption,  upon  the  strength  of  such  a  posses- 
sion which  they  had  Toluntarily  relinquished.     And  if  any  such 
right  existed,  it  was  upon  the  strength  of  Bird's  possession,  up 
to  the  time  of  the  passage  of  the  act  of  congress.     If  such  a 
right  existed,  then  it  was  through  the  means  of  Bird,  and  not 
Ward;  and  if  Ward  had  obtained  that  right,  he  has  done  it 
fraudulently,  and  with  the  interest  or  property  of  Bird.    But 
even  allowing  that  no  trust  can  be  implied  between  them,  still, 
if  A.  fraudulently  obtains  the  equitable  rights  of  B.,  a  court  of 
equity  will  compel  him  to  give  them  up. 

The  decision  of  the  register  and  receiver  is  not  conclusiTe 
between  individuals  as  it  respects  their  right.  It  is  only  con- 
clusive against  the  government  that  a  right  of  pre-emption 
exists  in  consequence  of  a  certain  improyement;  and  it  is  the 
practice  in  some  of  the  offices  to  grant  the  certificate  in  the 
name  of  the  person  making  the  improvement,  without  any  re« 
gard  to  subsequent  assignments,  and  notwithstanding  the  right 
is  applied  for  by  the  assignee  alone.  They  leave  the  right  to 
be  settled  between  the  assignor  and  assignee  in  tiie  regular 
tribunals  of  the  country.  The  proving  the  right  of  pre-emp* 
tion  by  Ward  is  sufficient  for  Bird,  if  he  can  establish  his  right 
to  it.  But  whatever  may  be  the  practice  in  the  different  offices 
is  not  now  material.  If  the  original  occupant  has  parted  with 
his  right,  either  in  law  or  equity,  he  shall  always  be  compelled 
to  stand  by  his  transfer  in  courts  of  equity.  Ward  obtained 
this  pre-emption  to  the  land,  and  predicated  it  on  his  own  set- 
tlement, when  in  equity  he  had  parted  with  his  right,  and 
because  there  can  be  but  one  certificate  of  pre-emption  to  the 
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Bazne  land,  and  Ward  has  obtained  that  certificate  wrongfully, 
lie  most  be  decreed  to  assign  it  to  .the  man  who  coold  have  had 
it  if  he  had  not  prevented  him  by  his  fraud. 

"We  are,  therefore,  of  opinion  that  the  decree  of  the  court 
below  be  reversed,  and  that  the  cause  be  remanded;  and  that 
unless  the  bill  shall  be  sufficiently  answered  and  disproved,  or 
a  decree  otherwise  given  for  defendants,  that  upon  the  bring- 
ing' of  the  money  into  court  by  the  complainants,  which  has 
been  advanced  by  Ward,  a  decree  be  entered  against  Ward, 
compelling  him  to  transfer  the  said  certificate,  etc.,  and  that 
complainants  recover  costs  in  error. 

Fbaubxtlent  Pbs-euftiok. — ^In  accordance  with  the  principle  here  laid 
down  it  was  held  in  Stepheruon  v.  Smith,  7  Ma  610,  that  although  the  validity 
of  a  patent  cannot  be  collaterally  qneetioned,  yet  if  one  enten  land  of  the 
United  States  in  his  own  name,  with  the  money  of  another,  a  court  of  equity 
will  decree  the  title  to  him  to  whom  the  money  belonged.  On  similar 
gronnds  also  it  was  decided  in  Huntsucker  v.  Clark,  12  Mo.  333,  that  one 
who  frandulpntly  obtains  the  certificate  for  a  patent  for  a  tract  of  land  will 
be  decreed  to  transfer  it  to  the  person  defrauded.  But  see  Lewis  v.  Lewis, 
9  Mo.  182.  So  one  who  has  obtained  a  patent  by  fraud  will  be  held  a  trustee 
for  the  person  equitably  entitled:  Fenwiek  v.  Gfill,  38  Mo.  610;  Oroves  v. 
FuUome,  16  Id.  543.  For  a  more  extended  examination  of  this  subject,  as 
well  as  of  other  doctrines  of  the  law  relating  to  patents  for  public  lands,  see 
the  note  to  Stark  ▼.  Mather,  12  Am.  Bee.  553. 

DscisiONS  OF  Lakd  OiTiGXRS. — The  rulings  of  the  register  and  receiver, 
and  other  land  officers  of  the  government,  in  determining  questions  of  fact 
in  contests  before  them,  are  not  subject  to  review  in  the  courts,  but  can  only 
be  reversed  or  set  aside  on  appeal  to  the  superior  officers  of  the  interior  de- 
partment; but  for  mistakes  of  law  in  their  decisions  and  for  frauds  practiced 
upon  them  or  by  them,  a  court  of  equity  will  furnish  an  appropriate  remedy: 
Shepley  v.  C&wan,  91  U.  S.  330;  Da^forth  v.  Morrieal,  84  BL  466.  See  the 
note  to  Sicark  v.  Mather,  12  Am.  Dec.  663. 


Lyne  v.  Guaedian. 

[1  lUSSOUBZ,  410.] 

BraiKJSQ  oxrr  Pakubs. — ^Defendants  to  a  bill  in  equity  cannot  be 

out  as  parties  on  their  own  motion.     If  improperly  made  parties,  they 

must  demur  or  plead. 
Wiixs,  JusiSDicnoK  ov  Equitt  to  Set  Aside.— Equity  will  not  set  aside  a 

will  on  a  suggestion  of  fraud  or  imposition  on  the  testator  in  procuring 

him  to  make  it. 

Appeal  from  the  circait  court.     The  opinion  states  the  case. 

By  Court,  MoGibk,  C.  J.    A  bill  in  chancery  was  brought  by 
William  Lyne  against  divers  persons,  devisees  and  legatees  of 
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one  Joab  Lyne,  and  against  the  execator,  to  set  aside  a  will; 
and  the  bill  goes  against  the  subscribing  witnesses  for  a  discov- 
ery.    The  bill  charges  that  the  testator  was  not  of  sound  and 
disposing  mind;  that  he  was  practiced  on  by  the  parties,  and 
that  the  testator  never  consented  to  the  same,  when  he  was  in 
oompoa  mentis  situation.     It  also  charges  the  will  was  a  {oxgearj. 
It  charges  that  these  persons,  or  some  of  them,  hare  taken 
possession  of  the  estate,  real  and  personal,  and  that  thej  keep 
the  complainant  out  of  possession  thereof;  that  the  will  is  void, 
and  that  he  is  the  sole  heir  and  distributee  at  law.    The  answer 
of  some  of  the  defendants  denies  all  fraud  and  iorgery,  con- 
federacy and  combination,  etc.,  and  prays  an  issue  to  be  made 
up  to  try  the  validity  of  the  will.    An  issue  is  made  and  tried, 
and  the  will  is  found  to  be  the  will  of  Joab  lijne.     The 
court  decreed  that  it  was  the  will  of  Joab  Lyne,  and  dis- 
missed the  bill.     The  court,  before  any  answer,  on  motion  of 
the  defendants,  struck  from  the  cause,  as  defendants,  the  ex- 
ecutor and  the  witnesses  to  the  will.     An  objection  is  made  as 
to  the  finding  of  the  jury,  which  we  need  not  notice,  because  the 
proceedings  are  erroneous  in  other  respects.     The  first  point 
we  will  notice,  is  the  act  of  the  court  in  striking  out  the  names 
of  some  of  the  parties.     The  law  is,  that  all  proper  parties 
must  be  plaintiffs  and  defendants.     If  unnecessary  parties  are 
made  defendants,  the  court  will,  on  the  application  of  the 
plaintiff,  strike  them  out:  Harrison  Ch.  76.,    But  here  the  par- 
ties discharged  were  defendants,  and  they  were  struck  out  on 
their  own  motion.     It  is  said  by  the  same  book  and  page  that 
if  unnecessazy  parties  are  inserted  in  the  bill,  the  court  will, 
on  application,  permit  the  necessary  alteration  to  be  made. 
But  that  does  not  mean  that  the  court  will,  on  the  motion  of 
the  defendants,  when  they  may  think  they  are  unnecessarilj 
mcule  parties,  strike  them  out.    But  the  rule  is  that  the  parties, 
defendants,  may  demur,  if  the  matter  appears  on  the  record; 
if  not,  they  must  plead  it:  2  Madd.  Gh.  142.     And  again,  per- 
sons who  may  be  examined  as  witnesses,  against  whom  no  relief 
is  prayed,  ought  not  to  be  made  parties;  and  such  unnecessarf 
parties  may  demur,  or  plead  thereto,  as  the  case  requires:  2 
Madd.  Oh.  147.     The  eourt  erred  in  striking  out  the  defend- 
ants; and  for  that  reason,  the  judgment  is  reversed.     But  vbai 
shall  be  done  with  tbid  case,  is  the  next  inquiry.     Here  is  a 
proceeding  in  chancery  to  set  aside  a  will.     The  question  is, 
whether  there  is  a  will,  or  no  will,  tsstamenhim  vd  non,  and  thifl 
is  purely  a  question  of  fact  to  be  tried  at  law:  Pow.  Der. 
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681—92,  and  695*96.    A  court  of  equity  will  not  set  aside  a  will 

upon  a  suggestion  of  fraud  and  imposition  in  making  the  will: 

Pow.  Dey.  691.     Thus  the  law  appears  to  be  settled.    If,  in 

this  case,  there  is  probate  of  the  will,  Lyne  must  proceed  at 

law,  on  the  statute,  by  his  petition.    If  there  has  been  no 

probate,  he  may  bring  ejectment  for  the  lands,  and  have  the 

will  tried  in  that  way;  and  he  might  constitute  himself  executor 

de  son  tort,  by  taking  possession  of  the  goods,  and  try  the  ques- 

iion,  if  sued;  or  he  might  apply  for  letters  of  administration, 

and  if  that  is  refused,  he  might  apply  to  the  circuit  court  for  a 

mandamus.    We  do  not  mean,  howerer,  to  advise  the  party, 

bat  mention  these  things  to  show  that  the  remedy  at  law,  if  any 

existed,  is  not  doubtful. 

The  bill  is  dismissed,  withont  prejudice.  The  plaintiff,  or 
appellant,  shall  pay  the  costs  incurred  in  the  court  below,  and 
reooyer  his  costs  in  this  court. 


Fraud  ih  Pitocuaziro  Will— JusisDicnoir.— The  law  is  now  well  lettled 
M  here  laid  down,  that  equity  has  no  jimediotion  in  oasee  of  fraud  naed  in 
proeoring  a  will  to  be  made:  C€L9t  qf  Broc{erieF«  Witt,  21  Wall  503;  Stoiy 
Kq.  Jnr.,  aeo.  184|  and  note;  Biapluun'e  Prindplea  of  Eq.,  aeo.  IttL 
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DeLAMATEB  V.  MlLLEB. 

[1  Oownr,  76.] 

DsMAHD  OT  PXKVOBMANCi  ON  SxTNDAT  need  not  be  complied  with. 
BncAND  or  Pebjobmancr  is  Unnxgbssakt  where  one,  who  wm  boond  to 
perfonn  upon  demand,  has  pat  it  out  of  his  power  to  do  so. 

OsBTiOBABi  from  a  justioe's  court,  in  an  action  of  aasumpat 
brought  by  Miller  against  Delamater.  Miller  bad  exobanged 
bis  borse  for  a  watob  belonging  to  one  Scbermerbom,  at  the 
time  in  Delamater's  possession.  Delamater  was  present  at  the 
exchange,  and  agreed  to  keep  and  deliver  tbe  watob  to  Miller, 
who  said  be  would  call  at  Delamater's  bouse  for  it  tbe  following 
Saturday.  Miller  did  not  demand  the  watcb  until  Sunday, 
when  Delamater  refused  to  deliver  it,  assuming  to  retain  it  for 
a  dollar  due  bim  from  Scbermerbom,  and  afterwards  gave  up 
tbe  watcb  to  Scbermerbom,  who  sold  it. 

Judgment  for  tbe  plaintiff. 

J.  and  A.  Vanderpod,  for  tbe  plaintiff  in  error. 
8.  Cheever,  for  defendant. 

By  CouBT.  Tbe  defendant  was  not  bound  to  regard  the  de- 
mand on  Sunday,  vide  Oowen's  Treatise,  185,  and  tbe  cases 
there  cited;  but  as  tbe  defendant  parted  with  tbe  watch,  and 
thereby  put  it  out  of  his  power  to  perform  tbe  contract,  tiio 
plaintiff  was  excused  from  tbe  necessity  of  making  any  demand: 
Sir  ArUhony  Main's  case,  6  Bep.  21,  tbe  second  resolution  in 
that  case. 

And  tbe  judgment  was  affirmed. 
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BuBH  V.  Bbainabd. 

[1  Oowza,  78.] 

CowTRTmrroBT  NiouoxiraL— In  all  cMes  where  damagee  are  sutamed  by  the 
plaintiff  in  oonaeqiienoe  of  the  nae  which  tiie  defendant  makes  of  hia  own 
liopeirly,  it  is  neceesary  to  inquire,  not  only  whether  the  defendant  haa 
been  guilty  of  culpable  negligence  on  his  part,  but  whether  the  plaintiff 
ia  free  from  a  similar  chaige. 

Oebtiobabi  from  a  justice's  court.    Braiuard  brought  an  ac- 
tion on  the  case  against  Bush,  wherein  it  appeared  that  the 
latter  had  made  a  quantity  of  maple  sugar  in  an  uninclosed 
piece  of  woodland,  sixty  or  seyenty  Irods  from  the  house  of  one 
O.  B.,  who  kept  a  cow  belonging  to  Brainard.    This  cow,  to- 
gether with  O.  B/s  cattle,  ran  at  large  in  the  wood,   a  fact 
Bush  knew.    Bush  left  some  maple  sugar  in  an  uninclosed 
ahed,  and  Brainard's  cow  came  by  night  and  drank  of  it,  and 
died.    There  was  no  eyidence  of  any  town  by-law  permitting 
cattle  to  run  at  large,  nor  of  Bush's  consent  that  these  cattle, 
or  cattle  generally,  might  run  on  his  premises. 
Yerdict  and  judgment  for  the  plaintiff. 

C  If.  Lee^  for  the  plaintiff  in  error. 

J.  jy.  Oregory,  contra. 

By  Court,  Sayaox,  0.  J.  Sic  utere  too,  tU  non  oKenum  loodas 
is  a  sound  as  well  as  an  ancient  maxim  of  the  law.  But  in  all 
cases  where  damages  are  sustained  by  the  plaintiff,  in  conse- 
quence of  the  use  which  the  defendant  makes  of  his  own  prop- 
erty, it  is  necessary  to  inquire,  not  only  whether  the  defendant 
has  been  guilty  of  culpable  negligence  on  his  part,  but  whether 
the  plaintiff  is  free  from  a  similar  charge.  In  the  case  of  Slyihe 
▼.  Topham,  Cro.  Jac.  158,  169,  the  defendant  digged  a  pit  in  a 
common,  and  the  plaintiff's  mare  being  straying  there,  fell  into 
the  pit  and  perished.  The  court  held  that  no  action  lay,  be- 
cause the  plaintiff,  showing  no  right  why  his  mare  should  be 
in  the  conmion,  the  digging  the  pit  was  lawful  as  against  him. 
His  loss  was,  therefore,  damnum  abitqiLe  injuria.  Otherwise  had 
he  digged  the  pit  in  the  highway:  Boll.  Ab.  88;  Co.  Lit.  66  a. 
In  Ibumsend  ▼.  Walhen,  9  East,  277,  the  defendant  set  traps  in 
his  uninclosed  wood  which  was  intersected  by  highways  and 
paths.  The  plaintiff's  dogs  were  caught  in  the  traps  and  in- 
jured, for  which  he  recovered.  C.  J.  EUenborough  places  the 
defendant's  liability  on  the  fact  that  the  traps  were  set  and  bait- 
ed with  strong  scented  meats,  so  near  the  plaintiff's  yard,  where 
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his  dogs  were  kept,  that  they  might  aoent  the  bait  wiihoat  tres- 
passing on  the  plaintiff 's  wood.  And  he  asks  what  differenoe 
there  is  in  reason,  between  drawing  the  animal  into  the  trap,  bj 
means  of  his  instinct,  which  he  cannot  resist,  and  patting  him 
there  by  manual  force?  In  Clark  y.  Fool^  8  Johns.  421,  this 
coort  say :  "  It  is  lawful  for  a  person  to  bum  his  fallow,  and  if 
his  neighbor  is  injured  thereby,  he  will  have  a  remedy  if  there 
be  sufficient  ground  to  impute  the  act  to  the  negligence  or  mis- 
oonduct  of  the  defendant."  And  in  Wdl»  y.  EdweU,  19  Johns. 
886,  it  was  decided  that  the  owner  of  an  unindoeed  field  may 
inaintain  trespass  against  the  owner  of  a  horse  gracing  there, 
unless  the  defendant  show  a  right  to  permit  his  cattle  to  go  at 
large.  In  that  case  it  was  conceded  that  there  was  no  town 
regulation  on  the  subject. 

In  my  opinion  the  deduction  to  be  drawn  from  these  decisions 
is,  that  although  the  defendant  was  guilty  of  gross  n^ligenoe, 
in  leaying  his  syrup  where  cattle  running  at  large  in  the  woods 
might  have  access  to  it,  yet  the  plaintiff,  having  no  right  to  per> 
mit  his  cattle  to  go  at  large  there,  has  no  right  of  aotion. 

Judgment  reTcrsed. 


Jaoeson  V.  Stagehoube. 


[1  Oomor,  132.] 

NoTiOB  TO  Quit  is  Unnbcessaky  to  one  who  £>ldt  of  the 

parol  contract  of  porchaae. 
A  BsLXASB  WITHOUT  Ck>Nsn>EaATiON,  and  not  under  aeal,  is  rcAL 
A  RsLSASB  or  THB  Dbbt  dischargea  the  mortgage. 
Genxral  Words  ik  a  Ksleasb  are  to  be  constmed  against  the  rdflMor; 

but  general  words  following  a  partioalar  recital  are  to  be  qnalified  by  tlM 

recitaL 
Pabol  EviDEircs  Ck)NTRADiCTiNO  A  Wbitiko  Signed  by  the  oUlgor  in  a 

mortgage  bond,  and  stating  the  object  of  anr  indorsement  on  the  bond, 

is  not  admissible  between  the  mortgagee  and  the  mortgagor,  cr  tbon 

claiming  under  him. 
ImxiaxsTSD  Person  not  Coicpetrnt  Witness. — ^In  ejectment^  one  who  hu 

delivered  possession  to  the  defendant  under  his  parol  agreement  to  piu^ 

chase,  cannot  be  a  witness  for  the  defendant. 
Payment  of  the  Mortoaob  Debt  may  be  proved  by  parol  in  an  actum  ol 

ejectment,  brought  by  the  mortgagee,  and  will  be  a  good  defense. 

Ejectment.  Verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  upon  the  following  case:  In  December,  iSl^i 
James  L.  Thurman  executed  a  mortgage  to  Nicholas  Bosevelt, 
tor  the  premises  in  question,  together  with  a  bond  of  even  data 
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in  a  penal  sum  conditioned  for  the  payment  of  three  thousand 

se^en  hundred  dollars,  in  ten  years.    Bosevelt  subsequently  in 

1817,  assigned  the  mortgage  to  Doe,  one  of  the  plaintiff's  lessors. 

SoeeTelt  was  the  other  lessor.    Defendant  was  in  possession 

under  a  contract  to  purchase  from  Thurman.     On  the  bond  was 

an  indorsement  signed  by  Bosevelt,  dated  in  1816,  releasing 

Tbnrman  from  liability  on  the  bond,  and  stating  that  Bosevelt 

relied  on  the  mortgage  as  security  for  the  payment  of  the  money 

mentioned  in  the  bond.    The  indorsement  was  without  any  con* 

sideration  expressed,  and  was  not  under  seal.    There  was  also 

another  indorsement,  signed  by  Thurman,  and  of  even  date, 

consenting  that  Bosevelt  could  immediately  foreclose  for  the 

intezeet  in  arrears. 

I>efendant's  counsel  moved  for  a  nonsuit,  because  notice  to 
qnit  had  not  been  given  to  the  defendant,  as  the  above  indorse- 
ments operated  to  discharge  the  mortgage.    Motion  overruled. 
Defendant  then  gave  in  evidence  a  release  signed  by  Bosevelt, 
and  dated  January  21, 1817,  stating  that  Bosevelt  had  received 
of  Thurman  "  one  dollar  in  full  of  the  judgment  recovered  by 
me  against  the  said  Thurman,  in  the  supreme  court,  on  a  bond 
executed  to  me  by  the  said  Thurman,  dated  in  December,  1812, 
being  for  two  years'  interest  on  the  said  bond;  and,  also,  in  full 
of  all  debts,  demands,  judgments,  executions  and  accounts  of 
whatever  nature,  to  this  date,  either  in  law  or  equity."    A  re- 
lease of  the  same  date  as  the  last,  signed  by  Thurman,  was  then 
produced  by  the  defendant,  which  stated  that  Thurman  had  re-> 
ceived  from  Bosevelt,  "  one  dollar,  in  full  of  all  debts,  demands, 
judgments,  executions  and  accounts  of  whatsoever  nature,  to 
this  date,  either  in  law  or  in  equity." 

It  appeared  that  Bosevelt  had  judgments  against  Thurman^ 
and  defendant's  counsel  offered  evidence  to  prove  that  the  in« 
dorsement  signed  by  Thurman  was  not  intended  to  be  carried 
into  effect  for  Bosevelt's  benefit,  but  that  the  premises  should 
be  held  by  Bosevelt  as  a  cover  for  the  benefit  of  Thurman,  and 
that  the  indorsements  and  releases  were  meant  to  discharge  the 
mortgage  and  bond,  as  well  as  the  judgments  existing  between 
them.  The  evidence  was  rejected.  Defendant  further  offered 
to  prove  by  parol,  that  the  bond  was  discharged  at  the  time  of 
the  indorsement  for  a  full  and  valuable  consideration.  This 
^  was  also  overruled  as  unnecessary,  that  fact  having  been 
proved  by  the  indorsement.  Thurman  was  offered  as  a  witness 
for  the  defense,  and  was  declared  incompetent. 
The  case  was  submitted  without  argument. 


616  Jaokbon  v.  Staokhoubb.  piewlack^ 

Doe,  tor  the  plaintiff. 

O.  Van  Schoonhoven  and  MandemUe,  contra. 

By  Court,  Woodwobth,  J.  The  defendant  was  not  entitled 
to  notice  to  quit;  there  was  no  privitj  either  of  contractor 
between  the  defendant  and  the  lessor  of  the  plaintiff!  The 
lationship  of  landlord  and  tenant  did  not  exist  between  him  and 
the  mortgagee:  2  Johns.  84;  4  Id.  215;  3  Id.  422.  The  indorse- 
ment on  the  bond  bj  Bosevelt  was  intended  to  dischaige  Thar- 
man  from  personal  liability  only,  and  that  the  mortgage  ahoold 
remain  a  lien  on  the  land.  It  may  be  questioned  whether  the 
writing  can  have  any  effect.  A  release,  not  by  deed,  and  with- 
out consideration,  is  void:  13  Id.  87;  no  consideration  is  stated, 
and  it  is  not  under  seal;  if  it  had  been,  it  would  be  constmed 
as  a  covenant  not  to  sue  Thunnan,  and  operate  as  a  release  to 
avoid  circuity  of  action :  HarriBon  v.  Close  tB  WHoox,  2  Id.  448 
13  Am.  Dec.  444]. 

If  the  debt  due  on  the  bond  was  in  judgment  of  law  released, 
the  mortgage  would  be  discharged  also.  But  the  writing  being 
inoperative,  the  mortgage  remains  in  force.  The  motion  for  a 
nonsuit  was  properly  overruled.  The  release  given  in  evidenoe 
by  the  defendant  discharged  the  judgment  obtained  against  the 
mortgagor,  for  two  years'  interest  on  the  bond;  it  also  contains 
general  words  "  in  full  of  all  debts,  demands,  judgments,  ezeea- 
tions  and  accounts,  of  whatsoever  nature  in  law  or  equity."  It 
is  well  settled  that  where  there  are  general  words  alone  in  a 
deed  of  release,  they  shall  be  taken  most  strongly  against  the 
releasor;  but  where  there  is  a  particular  recital  and  then  general 
words  follow,  the  general  words  shall  be  qualified  by  the  pax^ 
ticular  recital:  6  Bao.  tit.  Bel.,  K.  710.  Thus  if  a  release  ac- 
knowledges the  receipt  of  ten  pounds,  and  thereof  acquits  and 
discharges  the  person  of  whom  it  is  received,  and  also  of  all  ac- 
tions, debts  and  demands,  by  the  release  nothing  is  discharged 
but  the  ten  pounds;  for  the  last  words  are  limited  by  the  first: 
:2  Boll.  Ab.  409;  8  Mod.  277;  1  Ld.  Baym.  285;  4  Bus.  &  P. 
113;  5  Bac.  711.  So  in  this  qase  the  release  discharged  the 
judgment  only;  the  general  words  have  no  effect  beyond  iiw 
TThe  evidence  offered  to  prove  that  it  was  agreed  that  the  mort- 
^^e  should  be  held  by  the  mortgagee,  as  a  cover  for  the  benefit 
of  the  mortgagor  was  irrelevant  and  inadmissible,  inasmuch  as 
it  would  contradict  the  indorsement  signed  by  the  mortgagor 
which  states  that  the  mortgage  might  be  foreclosed  as  security 
Cor  the  interest  then  due  on  the  same.    Thurman  was  properly 
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rejected  as  a  wiiDess;  the  defendant  held  nnder  him,  and 
whether  bound  to  protect  the  defendant  or  not,  he  had  an  in- 
terest in  the  poflaeeeion,  which  oonld  not  be  supported  hj  his 
testimony. 

The  defendant  offered  to  prove  by  parol  that  the  bond  was 
discharged  at  fche  time  the  indorsemeDts  were  made,  for  a  fnU 
and  satisfactory  consideration.  I  think  the  judge  erred  in  con- 
sidering the  fact  before  proved  by  the  indorsements.  It  was 
certainly  admiasible  to  prove  payment  of  the  bond  as  a  distinct 
fact,  unconnected  with  the  indorsements.  Thin  was  snbstan- 
tiaUy  offered;  and  had  it  been  proved,  the  plaintiff  could  not 
recover.  On  this  ground  I  am  of  opinion  that  the  verdict  be 
set  aside,  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

New  trial  granted. 


Cited  upon  the  extingnithment  of  a  mortgnge  by  payment  of  the  debt»  in 
Lane  v.  Sheart,  I  Wend.  436;  Swart  ▼.  Service^  21  Id.  37;  npon  the  ooostmo- 
tion  of  a  recital  in  an  instrument  in  Coddington  y,  Davis,  8  Denio,  27;  S.  C-» 
1  N.  T.  Id3;  Post  ▼.  JSlna  Ins,  Co.,  43  Barb.  368;  upon  the  inadmiMibflity 
as  -witness  of  one  to  testify  to  the  possession  of  his  tenant;  and  upon  the 
effect  of  a  covenant  not  to  sue,  in  Bank  qfChiSnango  v.  Osgood,  4  Wend.  612^ 
where  it  is  said  that  the  remark  made  in  Jackson  ▼.  Stackkouse,  "that  a  cove- 
nant not  to  sne  operates  as  a  relesse,  contemplates  the  covenant  to  be  made 
by  the  party  having  the  right  to  sne  with  all  the  parties  liable  to  be  prose- 


M 


JaOKBON  t;.  MUBBAY. 

[1  Oowsv,  106.] 

Amaronro  Diolabation  nr  Ejectment. — ^The  addition  of  a  new  demise  is 
generally  a  matter  of  course,  where  the  proposed  lessor  has  a  sabsisting 
title;  but  where  the  statute  of  limitations  has  attached,  such  an  amend* 
ment  will  not  be  allowed. 

lUDC. — Such  an  amendment  will  not  be  allowed  in  ejectment  for  a  militaiy 
lot,  where  the  defendants  are  bonajide  possessors,  and  the  effect  of  the 
amendment  would  be  to  introdace  a  new  cause  of  action,  and  to  defeat 
the  operation  of  the  statutes  passed  for  the  protection  of  the  settlers. 

EjEcncxNT  for  a  lot  patented  to  one  Oallaghan,  a  soldier, 
who  died  prior  to  1783.  The  plaintiff's  lessors  claim  title  nn« 
der  the  heirs,  and  a  sister  of  the  soldier.  In  their  claim  there 
is  a  sheriff's  deed  to  Dill,  as  agent  of  Harris,  and  a  deed  to 
Harris  from  Dill.  At  the  time  of  the  execution  of  this  last 
deed,  the  defendants,  or  some  of  them,  were  in  possession 
under  claim  of  title;  though  such  title  had  not  been  placed  on 
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reoord.  The  defendants  were  bona  fide  ponooBoora  at  the  tiina 
enit  was  brought,  churning  under  purchases  or  oontzaeto  for 
purchase.  Dill's  name  was  not  inserted  as  one  of  the  leBBoae; 
and  a  motion  was  made  to  add  a  demise  from  him. 

J.  Porter,  in  support  of  the  motion. 

J.  Plait,  conira. 

By  CoxjBT.  The  addition  of  a  new  demise  is  generallj  a 
matter  of  course,  where  the  proposed  lessor  has  a  snbsislaii^ 
title:  Jackson  ex  dem.  Finch  et  oZ.  y.  Rough,  1  Oai.  251.  Hot 
the  defendants  are  bona  fide  possessors  of  a  military  lot.  For 
the  recovery  of  such  a  lot,  the  statute  declares  that  the  action 
must  have  been  brought  before  the  first  day  of  Januaxy,  1823, 
and  be  prosecuted  to  effect  without  willful  delay,  or  the  per- 
son claiming  title  shall  be  forever  thereafter  barred  from  reooy- 
ering.  The  defendants  are  actual  settlers  upon  the  land  under 
color  of  bona  fide  purchases,  and  there  is  no  dispute  that  they  are 
within  the  purview  of  this  act  of  limitation.  It  seems  to  us 
that  by  following  this  amendment,  we  are  indirectly  depriving 
these  defendants  of  all  the  benefit  under  the  act.  The  title 
passes  to  Dill;  he  releases  to  Harris,  while  the  lot  vras  pos- 
sessed adversely  by  another.  No  title  passed  by  this  release, 
and  Dill  might  have  had  ejectment.  To  allow  this  amendment 
would  be  to  introduce  a  new  cause  of  action.  It  is  like  allow- 
ing a  declaration  to  be  served  de  novo,  and  ordering  it  to  stand 
nunc  pro  tunc.  The  rule  is  well  established,  and  has  often 
been  acted  upon  in  the  English  courts,  that  where  the  statute 
of  limitations  has  attached,  such  an  amendment  will  not  be 
allowed.  In  the  case  of  Gaff  g.  t,  v.  Papplewell  et  al.,  2  T.  R. 
707,  708,  the  court  say  that  **  they  would  not,  in  their  discre- 
tion, permit  the  proposed  amendments  to  be  made,  which  would 
in  effect  amount  to  a  permission  to  bring  another  action,  to  which 
otherwise  the  defendants  might  plead  the  statute  of  limitations. 

That  was  a  qui  tarn  action  upon  the  statute  of  usury;  but  the 
court  said  "there  was  no  difference  between  civil  and  penal 
actions,  as  to  amendments  at  common  law,  while  all  was  in 
paper."  In  Steel  q,  t.  v.  Sowerby,  6  T.  B.  171,  the  same  point 
was  decided;  and  though  it  was  ruled  otherwise  in  Cross  v.  Kay, 
Id.  543,  and  the  former  decisions  are  placed  on  the  ground  of 
great  delay  iu  the  plaintiff  to  prosecute  his  suit;  yet  Lavrrence, 
J.,  says:  ''If  the  amendment  prayed  for  had  gone  the  length 
of  introducing  a  new  charge  against  the  defendant,  I  should 
have  thought  it  came  too  late,  on  account  of  the  statute  of  lim« 
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itAtions."  In  the  case  of  Haddock  q.  t  y.  Eammei  d  ol.,  7 1?.  B. 
^1,  this  qaestion  again  came  up,  and  the  conrt  granted  the 
Amendment,  saying  they  did  this,  "  though  the  time  limited  for 
bringing  a  new  action  bad  expired;  inasmnch  as  the  amend- 
ment prayed  for  was  not  to  introduce  a  new  substantiye  cause 
of  action/'  And  in  the  case  of  Low  q.  U  v.  lAMe^  17  Johns. 
"346,  a  majority  of  the  court,  in  a  sinnlar  case,  inclined  against 
AH  amendment,  though  there  had  been  no  delay  in  prosecuting 
iJie  suit;  and  they  were  unanimous  in  thinking  that  there  could 
not  have  been  an  amendment  by  introducing  any  new  substan- 
tive cause  of  action.  In  Lkfon  ex  dem.  Eden  dh  Wood  t.  Buriis  ei 
^. ,  18  Johns.  510,  which  was  a  strong  case  of  amendment,  this 
court  say  (p.  512):  '^  It  is  not  pretended  by  the  defendants  that 
«uiy  injury  will  be  done  them  by  the  amendment,  further  than 
to  remove  a  mere  technical  objection."  But  in  this  case  we 
■are  asked  to  vary  the  whole  ground.  Here  is  no  subsisting 
title  in  Dill,  for  the  purposes  of  a  new  action.  He  is  barred, 
Tiiiless  we  allow  him  to  come  in  upon  this  motion  to  amend:. 
^ackaon  v.  Biohmond,  4  Johns.  488. 
Motion  denied. 


Followed  M  Mithority  on  amending  declamiioii  in  ejeotmcnt  by  adding 
new  demiee  in  Jtukmm  v.  Smithy  6  Cow.  40;  Beach  v.  FuUirm  Bnmk^  8  Wend. 
«6;  WWkik  V.  Bmmck,  22  Id.  610;  and  in  WUUamM  v  Oooper.  1 JK]],  68a. 


Ferguson  v.  MniTiKi 

[1  Ooww,  MS.] 

Vfuj>  Bns  nr  a  Bbi-tbxs  belong  to  the  owner  of  th»  loil  where  the  tree 

stands. 
A  LxcENSB  TBOVL  THB  OwKZB  to  the  disooreier  to  take  the  bees,  does  not 

vest  the  ownership  in  the  lioensee  until  possession  is  taken.    And 

another,  who  subsequently  gets  a  license,  may  take  the  bees  withoat 

being  liable  in  trespass  to  the  first  licensee. 

Cbbtiobabx  to  a  justice's  court.  Trespass  by  Miller  for  cut- 
ting down  the  limb  of  a  tree  and  carrying  away  a  hive  of  wild 
bees  from  the  land  of  one  Jenkins,  from  whom  Miller,  the 
finder  of  the  bees,  had  obtained  a  license  to  take  them.  Fer- 
gupon  had  procured  a  license  from  Jenkins,  subsequent  to  that 
of  Miller's,  for  fifty  cents,  had  cut  out  Miller's  initial  on  the 
tree,  and  had  first  taken  the  bees  into  possession,  by  felling  the 
limb  of  the  tree  where  the  bees  were.  A  motion  for  a  nonsuit 
was  overruled,  and  the  jury  were  charged  that  Miller,  after 
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getting  pennisnon  from  Jenkins,  had  sufficient  property  in  the 
bees  to  maintain  trespass  against  any  one  for  taking  them  away. 
Verdict  and  judgment  for  the  plaintiff. 

W.  Lynderman^  for  the  phuntiff  in  error. 

/.  lUh,  contra. 

By  CouBT  [after  remarking  that  this  case,  as  to  the  proper^ 
in  the  bees,  came  precisely  within  that  of  OiUei  y.  MoMon,  7 
Johns.  16;  and  that  the  owner  of  the  soil  alone  had  a  right  to 
the  tree,  with  all  that  was  in  it]:  Admit  the  fact  that  Jenkins 
gave  Miller  liberty  to  cat  the  tree  and  take  the  bees,  that  did 
not  give  him  a, title  to  the  bees  till  he  had  taken  possession  of 
them.     The  license  was  without  consideration,  and  liable  to  be 
revoked  at  pleasure.     Suppose  Jenkins  himself  had  cut  the  treea 
and  taken  the  bees;  can  it  be  pretended  that  the  plaintiff  oould 
have  maintained  an  action  against  him?    The  plaintiff  had 
neither  the  ownership  nor  the  possession.     The  utmost  extent 
of  his  right  was  that  he  had  it  in  his  power  to  become  the 
owner  by  taking  possession.    The  defendant  had  the  same, 
and  perhaps  a  greater  right;  as  the  license  to  him  may  have 
been  a  revocation  of  the  former  license.    But  suppose  it  was 
not,  then  the  two  parties  stood  on  an  equal  footing;  and  ha 
who  first  reduced  them  to  possession  became  the  owner. 

Judgment  reversed. 

Cited  and  expUined  in  €hfy.  Kilts,  15  Wend.  653. 


Ebi?in  t;.  Sauitoebs. 

[1  Oownr,  248.] 

A  KoT^  Absoluts  on  its  Face,  cannot  be  defeated,  by  ozal  testimony,  thil 

it  was  given  upon  a  oondition. 
Pabol  Evidencb  is  Inaduissiblb  to  contradict,  vazy  or  materially  aibet 

written  instniments. 
BzoKpnoNs  TO  THB  iNADMissiBiLrnr  or  Pabol  EviDEzrcB  are  made  in  esNi 

of  fraud,  of  want  or  failure  of  consideration,  of  the  enlazgement  of  the 

time  of  performance,  or  of  the  waiver  of  the  i>erfonnanoe  of  a  written 

simple  contract 

OEBnoKARi  to  a  justice's  court.  Action  on  a  note  payable  in 
Windsor  chairs.  Defendants,  the  makers,  offered  evidence  to 
prove  that  tho  note  was  given  conditionally,  to  be  void  if  it 
should  be  shown  that  Saunders,  then  in  insolvency,  had  in- 
tluded  in  his  inventory  the  amount  due  Erwin,  the  amount  of 
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the  note.    This  evidence  was  admitted  against  plaintiffs  objec- 
tion, and  a  verdict  and  judgment  rendered  for  the  defendants. 

JH  WeUes^  for  the  plaintiff  in  error. 

A.  ^ofUde^  contrtL 

Sy  Court,  SuTHSBLAUDy  J.    There  is  no  doubt  of  the  general 
piincipley  that  written  agreements,  whether  specialties  or  sim- 
ple contracts,  and  whether  within  or  without  the  statute  of 
frauds,  are  not  to  be  contradicted,  varied  or  materially  affected 
by  ozal  testimony.    This  rule,  however,  does  not  exclude  parol 
evidence  of  fraud,  or  the  want  or  failure  of  consideration  in, 
nor  the  enlargement  of  the  time  for  performance,  or  a  waiver 
of   the  performance  of  a  written  simple  contract.    But  this 
case  does  not  fall  within  any  of  the  established  exceptions  to 
the  general  rule.    The  evidence  here  shows  an  entirely  different 
contract  from  that  which  appears  in  the  written  instrument. 
The  cases  of  Hiivi  v.  Adams,  7  Mass.  518;  Stackpole  v.  Arnold, 
11  Id.  27  [6  Am.  Dec.  150];  FUzhugh  v.  Bunyon,  8  Johns.  292, 
2d  ed.;  Thampsfm  v.  Eetcham,  Id.  146  [5  Am.  Dec.  332];  and 
Wells  V.  Baldwin,  18  Johns.  45,  are  conclusive  to  show  that  the 
parol  evidence  was  inadmissible.    Hoare  and  others  v.  Oraham 
and  oihers,  3  Gampb.  57,  is  very  analogous  to  this  case.     That 
was  an  action  by  the  indorsee  against  the  indorser  of  a  promis- 
sory note.     The  defense  set  up  was  that  the  defendant  refused 
to  indorse  it,  unless  the  plaintiffs  would  agree  that  it  should  be 
renewed  on  becoming  due.    They  did  so  agree.    But  instead  of 
calHng  for  a  renewal,  they  demanded  payment  at  the  maturity 
of   the  note.     This  evidence   was  held  inadmissible.     Lord 
Ellenborough  says:  "  The  parol  condition  is  quite  inconsistent 
with  the  written  instrument.     The  condition  for  a  renewal  en- 
tirely contradicts  the    instrument  which  the  defendant   has 
signed.    There  may,  after  a  bill  is  drawn,  be  a  binding  promise 
for  a  valuable  consideration  to  renew  it  when  due.    But  if  the 
promise  is  contemporaneous  with  the  drawing  of  the  bill,  the 
law  will  not  enforce  it.     This  would  be  incorporating  with  a 
written  contract  an  incongruous  parol  condition,  which  is  con- 
trary to  first  principles.     So,  if  the  agreement  set  up  in  this 
case  had  been  made  after  the  giving  of  the  note,  it  would  per- 
haps have  been  valid  and  might  have  been  proved.     Such 
a  subsequent  agreement  would   have  admitted  the  absolute 
nature  of  the  contract  as  it  appeared  on  the  face  of  the  note, 
and  might  be  regarded  as  a  valid  parol  waiver  of  performance., 
not  contradicting  or  varying  the  original  agreement. 
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The  parol  eyidence  being  ezcladed,  ihe  jadgment  cannot  be 
supporied.  For,  allowing  the  debt  for  which  the  note  was 
given  to  have  been  discharged,  it  was  still  a  safficient  oonsider- 
tion  for  a  subsequent  promise  to  pay  it:  Scouion  t.  Eidtyrd,  7 
Johns.  86.  The  note  was  therefore  valid,  and  the  verdict  and 
judgment  should  have  been  for  the  plaintiff. 

Judgment  reversed. 

Cited  upon  enlarging  the  time  of  perfoimance  of  a  contzmct  by  peiol,  in 
Froit  ▼.  MhjereU,  6  Cow.  489;  Dearborn  ▼.  Cron^  7  Id.  60. 

Upon  the  inadmiBsibility  of  parol  evidence  to  show  that  a  note,  ahednte 
on  its  face,  was  given  conditionally,  in  Payne  v.  LaduCp  1  Hill,  117;  Bnmm 
V.  Hill,  1  Denio,  401;  Ely  v.  Kilbom,  5  Id.  515;  and  upon  parol  proof  of 
fraud  being  received  to  nullify  an  instrument,  in  McN'tsUyr»  FraUkef  5  Bnik 
211. 


Todd  v.  BntDSAiiL. 

[1  Oownr,  260.] 

Quasi  Ck)BPORATiONB. — Overseers  of  the  poor  aro  a  corporation  for  certsin 
purposes,  and  for  the  execution  of  their  trust  may  sue  and  be  sued,  and 
are  liable  in  debt  for  the  obligations  contracted  by  their  predecessors. 

Cebtiobabi  to  a  justice's  court.  Birdsall  declared  against 
Todd  and  McOord,  overseers  of  the  poor  of  the  town  of  Cor* 
landt  for  the  sum  of  fourteen  dollars,  furnished  to  a  pauper  of 
the  town  by  Birdsall  pursuant  to  an  order  drawn  by  Pugaley, 
the  defendant's  predecessor,  in  his  official  capacity  as  overseer 
of  the  poor  of  the  town.    Judgment  for  fourteen  dollars. 

By  OouBT.  Overseers  of  the  poor  are  not  a  corporation  ac- 
cording to  the  technical  meaning  of  the  term.  In  the  case  of 
The  Overseers  of  PiUstown  v.  The  Overseers  of  Flaiiaburgh,  18 
Johns.  418,  they  are  considered  as  the  public  agents  and 
trustees  of  the  town  in  respect  to  their  poor,  and  possess  neces- 
sarily, without  express  authority  from  the  legislature,  a  capadfy 
to  sue,  commensurate  with  their  public  trusts  and  duties.  In 
Jackson  v.  EartweUy  8  Johns.  424,  this  court  held  that  the  super- 
visors of  a  county  were  a  corporation  for  special  purposes,  and 
with  special  powers  only;  that  there  are  many  instances  in  the 
law  of  collective  bodies  of  men  coming  under  one  general  de* 
Bcription,  endowed  with  a  corporate  capacity,  in  some  partica- 
lars  expressed,  but  who  have  in  no  other  respect  the  capadtieB 
incident  to  a  corporation.  This  principle  is  applicable  to  the 
case  under  consideration.  Suing  and  being  sued  seem  to  be 
of  necessity  incident  to  the  office  of  overseers,  in  order  to  exe* 
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cate  the  partioalar  imst  reposed  in  them.    Wheiher  they  are 
lial>le  for  the  acts  of  their  predecessors  has  not  been  expressly 
decided;  but  they  have  been  held  liable  in  their  private  ca- 
pacitgr,  for  their  own  official  acts.    In  King  t.  BuUer^  15  Johns. 
281,  it  was  held  that  an  OTerseer  was  liable  to  a  soit  when  he 
had  requested  the  plaintiff  to  maintain  a  pauper,  and  made  an 
express  promise  to  pay,  although  no  order  had  ever  been  made 
for  the  relief  of  the  pauper.    In  the  present  case  the  question 
ia  'whether  the  action  can  be  sustained  against  the  defendants, 
who  now  represent  the  interest  of  the  town  in  relation  to  the 
poor,  and  for  whose  benefit  the  advance  was  made.     It  seems 
hig^hly  expedient  that  legal  liabilities  incurred  by  their  prede- 
cessors in  office  for  the  support  of  the  poor  ought,  upon  a 
sound  construction  of  their  duties  and  powers  to  devolve  upon 
them.     It  is  incident  to  their  office,  which  in  this  respect  may 
be  viewed  in  the  nature  of  a  corporation.     The  judgment  be- 
low ought  to  be  affirmed. 
Judgment  affirmed. 


Quasi  .Cobforations,  What  abx.— It  is  diffioalt,  if  not  impoiribld,  to  de- 
fine exactly  what  is  meant  by  a  qutui  ooiporation,  or  to  state  with  preoision 
the  attributes  which  are  necessary  to  oonstitnte  such  a  corporation,  or  the 
particnlarB  which  distingniah  it  from  other  corporations.  In  Boavier  sub  voc 
''Qaasi  Corporations,"  the  term  is  said  to  be  one  ''applied  to  those  bodies  or 
mimicipal  societies,  which,  though  not  vested  with  the  general  powers  of 
corporations,  are  yet  recognized  by  the  statutes  or  immemorial  nsage,  as  per- 
sons or  aggregate  corporations,  with  preciM  duties  which  may  be  enforced, 
and  privileges  which  may  be  maintained  by  suits  at  law.  They  may  be  con- 
sidered quasi  corporations,  with  limited  powers  co-extensive  with  the  duties 
imposed  upon  them  by  statute  or  nsage,  but  restrained  from  a  general  use 
of  the  authority  which  belongs  to  those  metaphysical  persons  by  the  common 
law.*'  The  application  of  the  term  is  more  briefly,  as  well  as  more  clearly, 
stated  in  Ang.  &  Ames  on  Corp.,  sec.  23:  "Both  towns  and  other  political 
divisions,  as  counties,  hundreds,  etc,  which  are  established  without  an  ex- 
press charter  of  incorporation,  are  denominated  quasi  corporations."  It 
seems,  therefore,  to  be  a  distinctive  characteristic  of  this  class  of  corporations 
that  their  powers  and  privileges  are  not  derived  from  an  express  charter  or 
articles  of  incorporation.  The  following  have  been  held  to  be  quasi  corpora- 
tions: Counties,  hundreds,  etc.:  Ang.  &  Ames  on  Corp.  sec.  23.  Overseers 
of  the  poor:  Piitstawn  v.  PUUtslmrgh,  18  Johns.  407;  Palmer  v.  Vanderbergh, 
3  Wend.  193;  Armine  v.  Spenser,  4  Id.  406;  Keuren  v.  Johnston,  8  Den.  183; 
County  Supervisors  Jackson  Y.  HartweU,  8  Johns.  424;  Jansen  v.  Ostranier, 
1  Cow.  670.  School  districts:  InhabUanU  qf  School  IHstria  v.  Wood,  13 
Mass.  193;  Orant  v.  Faneher,  5  Cow.  309;  Lexington  v.  McQuUlan,  9  Dana, 
519;  Distria  v.  McOloon,  4  Wis.  79;  Clarke  v.  School  District,  3  B.  I.  199; 
Horton  v.  Garrison,  24  Barb.  176;  State  v.  BuUn,  2  Or.  806.  Bead  com- 
missioners: Commissioners  v.  McPherson,  1  Speer,  218;  Duntz  v.  Duniz,  44 
Barb.  459.  Trustees  of  the  school  fund  in  Mississippi:  Carmichael  v.  Trus- 
tees, 3  How.  (Miss.),  84.    School  trustees  in  Illinois:  Trustees,  v.  Tatma% 
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ism.  87.  TrofteM  of  the  poor  in  MiMMippi:  Chvenor  t.  Oridief,  Walk. 
S2a  Towns  in  the  New  BngUnd  atetee:  Adam  r.  Wiaoaatd  Soak.  10  Aa. 
Deo.  88.  Fire  departments  haTuig  by  statute  oertain  powen  and  dntiM 
which  neoeaaarily  invest  them  with  m  limited  capaoitj  to  ane  and  be  aaed: 
Clariuy  ▼.  MeL  Fire  Dept,,  7  Abb.  N.  S.  852;  a  C,  1  Sweeny,  224.  Leree 
diatricta  in  Calif omia»  organised  pnisoant  to  statute  for  the  pnrpoae  6L  le- 
slaiming  land  from  oveiflow:  Deim  v.  Do/iriM,  51  OaL  406l 

It  may  be  laid  down  in  general  terms  that  where  a  body  is  cheated  by 
itatate  possessing  powers  and  duties  whioh  involve  incidentally  a  qualified 
capacity  to  sue  and  be  aned,  such  body  !■  to  be  regarded  aa  a  qm/om  eaqfooc 
feion,  although  not  declared  by  the  l^g^alature  to  be  a  oorpontiao:  Clarim§ 
V.  M<A.  Fire  DepLT Ahh.  N.  a  352;  S. C,  1  Sweeny,  224;  BUmekardr.  KawX, 
l4GaL440;  Deoav.  2>am,  61  Id.  406.  Thecase  last  cited  iUnstntes  veiy 
alearly  the  prinoiplea  upon  which  it  may  be  determined  in  any  partiwilar 
instance,  that  a  body  is  a  corporation,  though  not  declared  to  be  aa  Tt» 
body  in  question  in  that  case  was  a  "levee  dirtrict.''  wganiiwd.  under 
the  lawa  of  California  to  reclaim  land  from  overflow.  The  court  held  tliat 
inch  levee  district  was  a  corporation.  Crockett,  J.,  delivering  the  opiman, 
thus  presents  the  reaaons  upon  which  thia  conclusion  was  founded:  "A  cor- 
poration, as  defined  by  section  283  of  the  civil  code  *is  a  creature  of  the  law, 
having  certain  powers  and  duties  of  a  natural  person.'  Under  this  broad 
definition,  the  levee  district  has  the  attributes  of  a  oorporatioiD.  It  is  'a 
creature  of  the  law,  and  has  oertain  dutiea  of  a  natural  peraon.*  Throu^ 
the  board  of  auperviaors,  who  are  ita  managing  agenta,  it  loay  make  con- 
tracts,  incur  debts,  employ  servants  and  agenta,  and  perform  many  other  acti 
which  pertain  to  natural  persons.  It  is  also  endowed  with  a  corporate 
name,  and  has  perpetual  succession.  These  are  the  principal  attributes  of  s 
oorporation,  and  though  the  statute  does  not  in  terms  declare  it  to  be  a  cor- 
poratioD,  it  will  be  sufficient  if  the  intent  clearly  appears.  '  Whenever  the 
language  manifests  the  intention  of  the  government  to  confer  oorporsta 
privileges,  they  may  be  conferred  without  the  adoption  of  any  particular 
technical  phraseology  or  minutely  descriptive  language:'  Aug.  &  Ames  on 
Corp.,  sec  77;  see,  also,  sees.  70^  78,  and  cases  cited;  Dillon  on  Munia 
Corp.,  sees.  21,  22;  Blanehard  v.  KauU,  44  CaL  440.  In  authorizing  the 
district  to  be  ozganized  under  a  particular  name,  and  endowing  it  with  so 
many  of  the  powers  of  a  natural  person,  and  particularly  with  the  power  to 
make  contracts,  incur  debts,  issue  bonds,  levy  and  collect  assessments,  and 
have  perpetual  auccession,  it  would  appear  to  be  manifest  that  the  intention 
was  to  endow  it  with  corporate  rights.  It  is  equally  clear  that,  tested  by 
the  definitions  already  given,  it  is  a  public,  and  not  a  private,  corporation. 
It  is  true,  perhaps,  that  it  was  not  formed  or  organized  '  for  the  govemment 
of  a  portion  or  the  state,'  in  the  broadest  sense  of  the  term.  But  it^  never- 
theless, exercises  certain  governmental  functions  within  the  distriot." 

Quasi  Corpobations  of  Privats  Nature.  —  (Generally  apeakin^  quad 
corporations  are  created  for  the  common  benefit  of  the  people  of  a  partioalar 
locality,  and  not  for  private  gain,  but  it  seems  that  *'  there  may  also  be  pri- 
vate corporations  created  with  powers  sub  modo,  and  for  a  few  specified  poi^ 
poses  only,  and  which  are  properly  quasi  corporations:"  Ang.  &  Ames  os 
Corp.,  sec.  25.  Such  are  joint-stock  banks  created  in  England  under  Stat 
7  €^  rV.,  and  mining  joint-stock  companies:  Id.,  sea  25»  and  caaes  cited. 
But  although  the  act  under  which  a  company  is  or||[anized  denominates  it  a 
'*  joint-stock  company,"  still  if  the  powers  and  attributes  conferred  upon  it 
are  in  all  respects  those  of  a  complete  corporation,  it  is  in  reality  an  ordinal^ 
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private  ooipontion,  and  not  merely  a  qtuui  ooiporation.  Such,  it  has  been 
lueid,  are  plank-zoad  and  tompike  oompanies,  oiganiied  under  an  eot  tenn- 
in^  them,  "joint-stock  companies:"  Blanchard  v.  KauU,  44  CaL  440. 

Capacitt  to  Sus  and  bb  Subd. — ^Thejdoctrine  of  the  prindpal  case  that 
^pvbere  public  officers  or  corporations  are  clothed  with  certain  powers,  duties, 
ausd  trusts,  they  are  also  inrested  with  a  oommeosurate  capacity  of  suing  and 
l>eing  sued  as  incidental  to  such  powers,  duties  and  trusts,  has  been  repeat- 
edly affirmed  in  New  York:  Pabner  t.  Vandenbergh,  8  Wend.  193;  Armine 
^.  Spencer,  4  Id.  406;  Avtry  v.  Slack,  19  Id.  50;  Supervisor  qf  Qakoay  ▼. 
SUmmm^  4  Hill,  136;  DufUzy.  Duntz,  44  Barb.  459;  People  ▼.  SupervUor$,  82 
IT^.  Y.  473;  Hayes  ▼.  Symonds,  9  Barb.  260.  It  was  held,  howcTer,  in  Flower 
V.  Allen,  5  Cow.  654;  and  in  Ocurley  v.  Alien,  Id.  644^  that  the  overseers  of 
the  poor  of  a  oonnty  were  not  liable  for  medicines  or  medical  services  fur- 
niahed  to  a  pauper,  unless  furnished  at  their  request,  or  unless  an  expressed 
promise  to  pay  for  them  could  be  proved.  And  in  Hayes  v.  Symonds,  9  Barb. 
260,  it  was  held  that  although  the  overseers  would  ordinarily  be  liable  for 
supplies  furnished  to  the  county  poor-house,  still,  if  the  credit  were  given 
to  a  particular  fund,  an  action  could  not  be  maintained  against  the  overseers 
until  an  application  had  been  made  to  them  for  an  order  on  the  fund,  and 
they  had  refused  to  give  it. 

Ljabiutt  of  Quasi  Ck)BPOBATXOH8  iob  Tobits.  —  Upon  this  subject  see 
Riddle  v.  Proprietors,  5  Am.  Dec  35;  and  see  Adams  v.  Wiseasset  Bank,  10 
Id.  88^  and  note,  as  to  the  liabili^of  such  corporations  to  actions  generally; 
•ee,  also^  House  v.  Commissioners,  60  Ind.  580^  a  well  oooaidered  case  on  this 
subject. 


Jackson  v.  Woodbuep. 

[1  OowBi,  970.] 

Tkb  Bbfbnsb  ov  Advbbsb  Possbssion  to  an  action  of  ejectment  must  be 
supported  by  proof  of  actual  occupancy  or  a  substantial  inclosure  by  the 
defendant  or  by  him  and  those  under  whom  he  derives  title. 

Abvbbsb  Possbbsion  bt  Cultivation  ov  Pabt.— The  doctrine  of  construct- 
ive adverse  possession  of  lands  by  the  cultivation  of  part,  accompanied 
by  a  claim  of  the  whole  tract,  under  a  deed,  does  not  apply  to  large 
tracts  of  land  not  purchased  for  the  purpose  of  actual  cultivation. 

Advbbsb  P068B88ION— MiSDBSGBipnoN  IN  Debd.— Where  one  takes  a  deed 
purporting  to  describe  a  tract  of  land,  but  which  through  mistake,  de- 
scribes nothing,  and  under  such  deed  takes  possession,  claims  the  whole 
tract,  but  cultivates  a  part  only,  he  will  hold  adversely  the  part  cultivated, 
and  no  more. 

H18TAKB  IN  BouNBABT— EsTOFFBL.— One,  who  under  a  mistake  regarding 
the  location  of  a  boundary  line  of  his  land,  gives  deeds  to  different  lots, 
bounding  them  on  a  line  short  of  his  true  line,  will  not  be  concluded  in 
relation  to  any  other  persons  than  those  to  whom  he  has  conveyed. 

Ejboticbnt.  The  plaintiff  derived  title  from  John  Friswell,  to 
whom  a  patent  bad  issued  in  May,  1765,  for  a  tract  called  Fris* 
well's  patent,  including  the  premises  in  question.    Friswell 
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conveyed  his  patent  to  Gilliland  in  AnguBt,  1765.  GKlliland 
was  the  father  of  the  lessor,  and  died  after  the  pasain^  of  the 
statute  of  descents  in  New  York,  leaving  as  heiiB  at  law, 
the  lessor  of  the  plaintiff;  a  daughter  Jane,  wife  of  John 
Bleecker,  and  two  other  daughters.  The  plaintiff  claimed  one 
fourth  of  the  premises  in  question  under  a  demise  from  the 
son.  In  1787  Bleecker,  then  the  husband  of  Jane,  and  a  anr- 
veyor  by  profession,  ran  the  lines  of  the  FrisweU  patent,  and 
by  mistake  contracted  the  north  and  west  boundariee  ao  as  to 
exclude  a  large  tract  of  land,  the  premises  in  question.  To  the 
west  and  north  of  Friswell's  patent  was  the  Plattsburgh  patent, 
granted  in  1784,  and  the  proprietors  thereof  laid  oat  Iota  de- 
scribed as  bounding  on  Friswell's  patent,  and  had  done  other 
acts  recognizing  the  true  north  and  west  lines  of  that  patent. 
Oilliland,  the  son  and  lessor,  had  spoken  of  Bleeckei^s  survey 
as  correct,  and  had  given  deeds  of  two  lots  to  John  and  William 
Brown,  locating  them  according  to  the  Bleecker  survey. 

The  defendants  relied  upon  the  recognition  of  Bleecker's  sur- 
vey by  the  lessor,  and  upon  a  deed  from  Z.  Piatt  to  N.  Piatt, 
dated  1794,  purporting  to  convey  the  land  between  the  two 
patents,  asserting  an  adverse  possession  for  twenty  years  under 
the  deed.    As  the  lotted  lands  of  the  Plattsburgh  patent  were 
all  bounded  on  Friswell's  patent,  the  deed  in  fact  included  no 
land.     But  between  the  Plattsburgh  patent  and  the  Friswell 
patent,  as  surveyed  by  Bleecker,  there  was  a  gore  of  seven  hun- 
dred and  eigbty-three  acres,  of  which  the  premises  in  question 
are  a  part.     Under  the  Piatt  deed,  Cochran,  acting  for  N. 
Piatt,  made  the  first  improvement  in  1794.     In  1797  a  clearing 
of  about  two  acres  was  made  in  place,  now  called  the  Salmon 
river  village.     But  the  Fairman  place,  part  of  the  locvts  in  quo, 
was  not  cleared  till  1799,  and  the  other  part  of  the  locus  in  quo 
not  until  two  or  three  years  later.     A  short  time  before  the 
trial  one  Keese  made  a  careful  survey  of  the  Friswell  patent 
and  ascertained  the  premises  in  question  to  be  vdthin  that 
patent.     N.  Piatt  and  one  Soper  claimed  the  seven  hundred 
and  eighty-three  acres  while  it  was  in  woods. 

Yerdict  for  the  plaintiff  subject  to  the  opinion  of  the  court 

S.  A,  Foot  and  Oakley,  for  the  plaintiff. 

Z,  R  Shepherd,  contra, 

WoonwoRTH,  J.  The  premises  in  question  are  included  with- 
in  the  bounds  of  a  patent  granted  in  1765  to  John  FrisweU. 
William  Gilliland,  one  of  the  lessors,  deduced  a  title  under 
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DB^ziswell  to  one  foarth  part.    It  was  contended  on  behalf  of 
tl&e  defendants  tbat  in  1787  John  Bleecker,  who  claimed  Stew- 
art's and  FrisweH's  patents,  ran  the  outlines,  and  that  his 
soirej  did  not  include  the  premises;  that  Gilliland  had  recog- 
nized the  line  of  Bleecker,  and  held  under  him,  and  was  there- 
fore concluded  by  it.    Cochran,  who  accompanied  Bleecker  in 
tike  surrey  y  says  the  lines  would  not  include  the  defendant's 
possession.    That  Bleecker  made  a  mistake  in  tracing  the  lines, 
and  that  the  patent  extended  considerably  farther  west  and 
north,  is  proved  not  only  by  the  acts  of  the  proprietors  of 
Plattsbnrg  patent,  in  laying  out  their  lands,  which  are  bounded 
on  Friswell,  but  also  by  the  recent  survey  of  Keese,  which  was 
not  oontrowrted  at  the  trial.    Admitting  Bleecker  to  have  been 
the  proprietor,  the  defendants  cannot  avail  themselves  of  the 
mistake.    The  evidence  of  Oilliland's  holding  under  Bleecker 
is  very  loose  and  unsatisfactory.    Keese,  the  only  witness  who 
testified  as  to  that  fact,  says  that  he  heard  CKlliland  say  some- 
thing about  holding  under  him.    In  1799  Wm.  Brown  applied 
to  purchase.     Oilliland  agreed  to  let  him  have  a  farm  next 
south  of  John  Brown's,  who  was  to  have  one  adjoining  the 
north  line  of  FriswelFs  patent.     Qilliland  stated  that  Bleecker 
had  run  out  the  patents;  that  they  would  find  his  north  line, 
and  directed  the  farms  to  be  laid  out  accordingly.     They  did 
so,  and  have  occupied  and  improved,  according  to  the  Bleecker 
line,  to  the  present  time. 

It  is  evident  Oilliland  intended  to  bound  the  farm  of  Brown 
on  the  true  north  line;  for  to  that  he  refers.  As  Bleecker  had 
surveyed  the  outlines,  there  does  not  appear  to  have  been,  at 
that  time,  any  cause  for  doubting  its  correctness.  He  accord- 
ingly directed  Brown  to  be  governed  by  it.  If  it  be  conceded 
that  Oilliland  held  under  Bleecker,  upon  what  principle  can 
strangers,  without  title,  and  holding  adversely,  be  permitted  to 
avail  themselves  of  a  manifest  mistake,  or  derive  benefit  from 
acts  done  by  the  plaintiff,  under  a  misapprehension  of  his  right? 
The  line  was  not  run  to  quiet  adjoining  possessions;  the  defend- 
ants' possession  commenced  long  after.  Neither  was  it  run  to 
settle  the  line  between  Friswell  and  Plattsburgh.  It  is  true 
the  proprietors  of  the  latter  patent  were  bounded  on  the  former; 
but  they  had,  previous  to  Bleecker's  survey,  ascertained  the  true 
line  (which  corresponds  with  the  one  set  up  by  the  plaintiff), 
and  located  and  divided  their  patent.  The  unfounded  claim  of 
a  gore  between  the  two  patents,  was  set  up  long  after,  and  not 
until  1794.     It  was  then  asserted  with  caution,  and  conveyed 
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by  a  qaitolaim  deed.  In  whatever  point  of  yiew  the  BnrreTor 
of  Bleecker,  and  the  acts  of  Oillilandare  considerad,  they  inter- 
pose no  barrier  against  the  plaintiff's  title. 

The  remaining  question  is,  have  the  defendants  made  oat  an 
adverse  possession  ?    The  actual  occupation  of  the  premiaes  fay 
the  defendants  is  less  than  twenty  years,  as  appears  by  the  tes- 
timony of  WiDchell.     He  says  that  Moses  Soper  had  cleared 
about  two  acres,  not  including  the  premises,  at  Salmon  river 
village  in  1797;  that  he  and  Nathaniel  Piatt  claimed  the  whole 
property  while  it  was  in  woods.     The  validity  of  this  claim  vrill 
next  be  considered.    In  September,  1794,  Z.  Piatt  executed  a 
quitclaim  deed   to  Nathaniel  Piatt,  for  seven  hundred  and 
eighty-three  acres  of  land,  purporting  to  convey  thereby,  lands 
lying  between  the  east  and  south  lines  of  allotted  lands  in 
Plattsburgh,  and  the  line  of  Friswell's  patent.    On  examining 
the  boundaries  and  the  map  annexed  to  the  case,  it  vrill  be 
found  not  to  include  any  land,  for  there  is  no  gore  between  the 
two  patents.    The  description  follows:   **  Beginning  at  the  dis- 
tance of  seven  chains,  eight  links  north,  from  the  south-east 
comer  of  lot  No.  99,  in  the  second  division  of  Plattabnigh; 
thence  east  twenty-seven  chains  and  fifty  links  to  John  Fris- 
well's patent.''    Now  as  it  has  been  shown  that  Friswell's  patent 
joins  on  Plattsburgh,  the  line  cannot  be  extended  easterly.    If 
it  was  so  extended,  it  would  run  on  lands  included  in  that  pat- 
tent,  which  is  not  admissible,  under  the  words  of  the  deed. 
The  next  course  is  to  the  north-west  comer  of  the  patent,  which 
must  be  understood  the  true  north-west  comer  of  Friswell,  as 
proved  by  the  plaintiffs;  thence  east,  in  the  east  bounds  of  Fris- 
well's patent,  until  the  north  line,  to  the  lotted  land  in  Platts- 
burgh will  include  seven  hundred  and  eighty-three  acres  between 
that  line  and  lot  No.  101,  ia  the  second  dirision  of  Plattsbuzgh. 
By  tracing  these  lines,  on  the  map,  it  will  be  seen  that  a  line 
only  is  given.     No  land  is  included,  consequently  the  deed  is  a 
nullity,  inasmuch  as  nothing  is  granted.    The  question  then  is, 
whether  a  claim  of  title  under  such  an  instrument  and  an  actual 
occupancy  of  part,  can  constitute  a  good  adverse  possession, 
beyond  the  parcel  so  occupied. 

It  is  well  settled  that  a  continued  possession  for  twenty  yean, 
under  pretense  or  claim  of  right,  ripens  into  a  right  of  posses- 
sion which  will  toll  an  entry.  It  has  never  been  considered 
necessary  to  constitute  an  adverse  possession  that  there  should 
be  a  rightful  title:  Jackson  v.  Wheats  18  Johns.  44;  Smith '^. 
LorriUard,  10  Id.  356;  Smith  v.  Burlis,  9  Id.  180;  13  Id.  ISO;  2 
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Oai.  88.     The  party  who  relies  on  an  adverse  possession  must, 
in  the  language  of  Kent,  Chief  Justice,  in  Jack9on  v.  ShoemcUcer, 
2  Johns.  234,  show  "  a  substantial  inclosure,  an  actual  occu« 
pancj,  A  pedis  po88e88io  which  is  definite,  positive  and  notorious, 
when  that  is  the  only  defense  to  counterrail  a  legal  title;"  and 
in  Ihpe  t.  Campbell,  10  Johns.  477,  it  is  said:  ''  Adverse  posses- 
fiiou  must  be  marked  by  definite  boundaries,  and  be  regularly 
continued  down  to  render  it  availing:"  1  Johns.  166.     There  is 
no  doubt  that  actual  occupancy  and  a  claim  of  title,  whether 
«uch  claim  be  by  deed  or  otherwise,  constitute  a  valid  adverse 
possession  to  that  extent.     But  when  a  party  claims  to  hold 
adversely  a  lot  of  land  by  proving  actual  occupancy  of  a  part 
only,  his  claim  must  be  under  a  deed  or  paper  title.     This  dis- 
tinction has  been  uniformly  recognized  and  acted  upon  in  this 
court.  It  is  on  this  latter  ground  the  defendants  must  rest,  if  their 
possession  can  avail.     Their  defense  is,  that  Z.  Piatt,  in  1794, 
conveyed  seven  hundred  and  eighty-three  acres  to  N.  Piatt, 
including  the  premises;  that  the  first  improvement  was  made 
in  1794,  under  Piatt,  being  a  small  parcel,  not  exceeding  two 
acres,  which,  together  with  the  premises  in  question,  afterwards 
taken  under  him,  have  been  continued  to  the  time  of  commenc- 
ing this  action.     This  proof  does  not  make  out  an  adverse  pos- 
session to  the  premises.    Color  of  title,  under  a  deed  and  occu- 
pancy  of  part,  is  sufficient  proof  as  of  a  single  lot;  yet  it 
follows,  from  the  doctrine  laid  down,  that  the  deed  or  paper 
title,  under  which  the  claim  is  made,  must,  in  the  description, 
include  the  premises.    If  the  title  is  bad,  it  is  of  no  moment; 
but  if  no  lands  are  described,  nothing  can  pass.     The  deed  is  a 
nullity,  and  never  can  lay  the  foundation  of  a  good  adverse 
possession  beyond  the  actual  improvement.    There  is  no  evi- 
dence here  to  show  how  f  ai*  Piatt's  claim  extended,  unless  resort 
is  had  to  the  deed.     Boundaries,  therefore,  including  the  prem- 
ises, were  indispensable,  in  order  to  give  this  defense  the  sem- 
blance of  plausibility.     The   defendants  stand  on   the  same 
ground  as  if  no  deed  had  been  produced;  and  then  the  posses- 
sion cannot  extend  beyond  the  place  actually  occupied. 

In  Jackson  ex  dem.  Dervient  v.  Loyd,  decided  October  term, 
1820,  but  not  reported,  it  appeared  that  the  defendant  had  a 
deed  for  lot  No.  4,  but  took  possession  of  lot  No.  5,  adjoining, 
believing  it  to  be  his  lot,  and  claiming  it  as  such.  It  was  held 
that  the  defendant  could  not  establish  an  adverse  possession 
to  the  whole  lot  by  the  actual  improvement  of  a  part,  be- 
cause no  part  of  No.  5  was  included  in  the  deed.     But  if  the 
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deed  had  been  perfect  in  ^e  deecription,  and  included  seren 
hundred  and  eighty-three  acres  of  Friswell's  patent,  the  ooea- 
pancj  of  a  part  would  not  make  oat  an  adyerse  possession  to 
the  whole  quantity  conveyed.    The  doctrine  of  adverse  posses- 
sion, applied  to  a  farm  or  single  lot  of  land,  is,  in  itself,  reason- 
able and  just.    In  the  first  place,  the  quantity  of  land  is  small. 
Possessions  thus  taken  under  a  claim  of  title,  are  generally  for 
the  purpose  of  cultivation  and  permanent  improvements    It  is 
generally  necessary  to  reserve  a  part  for  woodland.      Good 
husbandry  forbids  the  actual  improvement  of  the  whole.     The 
possessions  are  usually  in  the  neighborhood  of  others;   the 
boundaries  are  marked  and  defined.    Frequent  acts  of  owner- 
ship, in  parts  not  cultivated,  give  notoriety  to  the  possession. 
Under  such  circumstances  there  is  but  littie  danger  that  a  pos- 
session of  twenty  years  will  be  matured  against  the  right  owner; 
if  it  occasionally  happens,  it  will  rise  from  a  want  of  vigilance 
and  care  in  him  who  has  title.    It  is  believed  that  no  well 
founded  complaint  can  be  urged  against  the  operation  of  the 
principle;   but  the  attempt  to  apply  the  same  rule  to  cases 
where  a  large  tract  is  conveyed  would  be  mischievous  indeed. 
Suppose  a  patent  granted  to  A.  for  two  thousand  acres;  B.» 
without  title,  conveys  one  thousand  of  the  tract  to  C,  who  en- 
ters under  the  deed,  claiming  title,  and  improves  one  acre  only; 
this  inconsiderable  improvement  may  not  be  known  to  the 
proprietor,  or  if  known,  is  disregarded  for  twenty  years.  Could 
it  be  gravely  urged  that  here  was  a  good  adverse  possession  to 
the  one  thousand  acres  ?    If  it  could,  I  perceive  no  reason  why 
the  deed  from  B.  to  0.  might  not  include  the  whole  patent,  and 
after  the  lapse  of  twenty  years  equally  divest  the  patentee's 
tiUe  to  the  whole;  for  there  would  exist  an  actual  possession  of 
one  acre,  ^ith  a  claim  of  titie  to  all  the  land  comprised  in  the 
patent.    No  such  doctrine  was  ever  intended  to  be  sanctioned 
by  the  court.    It  may,  therefore,  be  safely  affirmed  that  a  small 
possession  taken  under  the  deed  to  N.  Piatt,  cannot,  under 
any  circumstances,  be  a  valid  possession  of  the  whole  seven 
hundred  and  eighty-three  acres,  but  is  limited  to  the  parcel 
improved.     If  the  doctrine  contended  for  prevails,  it  would 
sanction  this  manifest  absurdity,  that  a  possession  under  Piatt's 
deed,  which  conveyed  no  title,  would,  as  to  its  legal  effect,  be 
more  beneficial  than  a  possession  taken  under  the  proprietors 
of  Friswell's  patent,  where  there  is  not  only  title,  but  a  good 
constructive  possession,  in  consequence  of  the  grant,  and  actosl 
occupancy  and  improvement  of  a  part.     It  cannot  be  useful  ta 
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poTBiie  the  subject  farther.    I  am  of  opinion  that  the  plaintiff 
ia  entitled  to  judgment  for  an  undivided  fourth  part  of  the 


SoTBMBLAXDf  J.    It  is  perfectly  dear  from  the  eridence  in  the 

that  the  tnie  location  of  the  Friawell  patent,  under  which 

the  plaintiff  claims  title,  inclades  the  premises  in  question.    He 

is,  therefore,  entitled  to  recover,  unless  he  is  concluded  by  the 

Gmrrey  of  Bleecker,  made  in  1787,  or  by  an  adrerse  possession 

of   twenty  years  in  the  defendants,  or  in  them  and  those 

through  whom  their  title   is    deriTcd.    Both  Fziswell's  and 

Stewf^'s  patents  were  granted  in  1765.    The   Plattsburgh 

patent,  under  which  the  defendants  claim,  was  granted  in  1784, 

and  was  bounded  on  the  west  and  north  lines  of  Friswell's 

patent;  and  in  the  allotment  of  Plattsburgh  patent,  made  by 

the  proprietors  in  1787,  all  the  lots  bordering  upon  Friswell's 

patent  were  located  upon  the  lines  which  the  plaintiff  sets  up 

as  the  diyision  lines  between  the  two  patents.     This  leayes  the 

preniises  in  question  within  Friswell's  patent;  the  recognition 

of  the  division  lines  between  the  patents,  by  the  proprietors  of 

the  Plattsburgh  patent,  are  as  binding  upon  the  defendants,  as 

are  the  survey  and  conveyances  made  by  Bleecker  and  Oilliland 

upon  the  plaintiff.     But  in  truth  neither  party  is  concluded; 

and  what  have  been  shown  to  be  the  true  division  lines  must 

prevail,  unless  the  right  of  the  plaintiff  has  been  barred  by  an 

adverse  possession. 

In  1794,  Zephaniah  Piatt,  the  original  proprietor  of  Platts- 
burgh patent,  made  a  conveyance  to  Nathaniel  Piatt,  of  seven 
hundred  and  eighfy-three  and  a  half  acres,  particularly  de- 
scribed in  the  conveyance,  and  which  was  unquestionably 
intended  to  embrace  the  premises  in  question.  This  convey- 
ance was  made  in  good  faith  on  the  part  of  Mr.  Piatt,  upon 
the  supposition  that  the  survey  of  Bleecker  gave  the  true  north 
and  west  lines  of  Friswell's  patent;  for,  in  that  event,  the  land 
intended  to  be  conveyed  would  have  belonged  to  the  Platts- 
burgh patent.  Under  this  conveyance,  the  grantee,  by  his 
agent,  immediately  entered  and  made  improvements  upon  a 
part  of  the  land  conveyed.  But  it  appears  from  the  testimony 
of  Martin  Winchell,  a  witness  on  the  part  of  the  defendant, 
that  the  acre  called  the  Fairman  place,  and  the  half  acre  ad- 
joining it  on  the  north,  being  the  premises  for  which  suit  was 
brought,  were  not  cleared — the  first  parcel  until  1799,  and  the 
one  half  acre  until  1801,  or  1802.  This  suit  was  commenced 
in  May  term,  1818.    The  defendant,  therefore,  failed  in  estab- 


C32  Jaokson  v.  WoQDBcn.  [New  Yaik, 

lishing  an  adyene  poflseesion  of  twenty  jeioB,  nniess  the  small 
improvement  made  between  1791  and  1797,  at  what  ia  now 
called  the  Salmon  river  village,  is  to  be  considered,  construct' 
ivelj,  a  poBsession  of  the  premiaes  in  queetion,  and  every  other 
part  of  the  tract  conveyed  by  the  deed  of  1794. 

Upon  this  point  it  is  contended  by  the  plaintiff:  1.  That  the 
deed  from  Zephaniah  to  Nathaniel  Piatt,    contained  a  void 
description,  embracing  no  land  whatever;  that  the  possession 
alleged  to  have  been  taken  under  it,  was,  therefore,  a  mere 
naked  possession,  without  color  of  title,  which  could  never 
ripen  into  a  right  beyond  the  extent  of  actual  improvement;  or, 
2.  That  admitting  the  description  in  the  deed  to  cover  the 
whole  tract  intended  by  it,  thereby  giving  color  to  the  claim  of 
title,  by  virtue  of  an  adverse  possession  to  that  extent;  even  in 
the  latter  case,  the  claim  must  be  confined  to  the  limits  actoally 
inclosed  and  improved  under  it.     I  do  not  think  it  neoessaij  to 
discuss  the  first  objection;  because  the  second  is,  in  my  opinion, 
sufficient  to  defeat  the  claim  of  the  defendants.  There  is  no  proof 
in  the  case  of  an  attempt  on  the  part  of  Nathaniel  Piatt,  or 
of  those  who  claim  under  him,  to  designate  the  land  embraced 
in  his  conveyance  by  a  possession   fence,   or  even  a  line  of 
marked  trees.    This  is  a  defense  for  the  support  of  which  stnct 
proof  has  always  been  required.    .In  Jackson  v.  Schoonmaher,  2 
Johns.  230,  an  inclosure  by  a  possession  fence  cut  round  the 
premises,  was  held  not  to  be  evidence  of  an  adverse  posseesion, 
sufficient  to  toll  the  entry  of  the  true  owner,   after  twentf 
years.     The  court  there  say:  '*  This  mode  of  taking  possessioa 
is  too  loose  and  equivocal.     There  must  be  a  real  and  sub- 
stantial inclosure,  an  actual  occupancy,  a  possemo  pedis,  which 
is  definite,  positive  and  notorious,  to  constitute  an  adverse 
possession,  when   that  is  the  only  defense,  and  is  to  counter- 
vail a  legal  title." 

There  is  nothing  in  the  defendant's  case  to  justify  a  con- 
structive extension  of  the  possession  beyond  the  actual  improve- 
ment; which  not  embracing  the  premises  in  question,  the 
plaintiff  is  entitled  to  judgment.  This  must  be  for  one  undi- 
vided fourth  part,  only,  of  the  premises.  The  case  shows  no 
title  in  the  plaintiff,  beyond  the  share  which  descended  to  Wm. 
OilUland. 

Savage,  C.  J.,  concurred  in  a  judgment  for  the  plaintiff  for 
an  undivided  fourth  part  of  the  premises;  and  the  court  gft^^ 
judgment  accordingly. 
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Followed  as  tetiliiig  that,  to  warrant  the  application  of  the  doctrine  of 
eomtmctive  posBeasion  under  a  paper  title,  by  cnltiyation  of  a  part  of  the 
pramiaea,  the  writing  relied  on  ahoold  include  within  its  description  the  land 
XBot  occupied  and  improved,  in  Jtiekmm  v.  Camp,  1  Cow.  609;  Jackson  v.  Fer- 
-ma^fea,  6  Id.  679;  Ltvingston  v.  Peru  Iran  Co,,  9  Wend.  617;  upon  the  necea- 
mfy  of  A  continaanoe  of  posseieion,  by  means  of  a  sabstantial  inclosnre,  to 
oonatitate  a  possession  adverae,  in  Jackson  ▼.  Luquere,  5  Cow.  220;  and  as 
suithority  that  the  actoal  occnpancy  of  one  lot  of  a  large  tract  subdivided 
into  different  lots,  will  not  create  an  adverse  possession  of  other  parta  of  the 
tnet»  in  Taylor  v.  BuUen,  6  Cow.  623;  Jackson  v.  OUz,  8  Wend.  441;  Sharp 
w.  BramUno,  15  Id.  699;  Munro  v.  Merchant  26  Barb.  405;  People  v.  Van 
Mensselear,  9  N.  T.  340;  and  cited  as  showing  thaiarightfol  title  is  not  neoes- 
mmry  to  an  adverse  posBession,  in  La  Frombois  t.  Jackson,  8  Cow.  609;  Orarp 
w.  Goodman,  22  K.  T.  173. 


MuiiDON  V.  Wbjtlook. 

[1  OowKH.  390.] 
Skkderzho  Bnxs  to  some  of  those  for  whose  benefit  and  at  whose  credit 

goods  were  famished,  and  taking  the  note  of  those  to  whom  the  bills 

were  rendered,  will  not  discharge  the  others. 
Patmkiit  bt  Kotb. — ^I'aking  a  note  for  a  pre-existing  debt^  in  the  absence  of 

an  express  agreement,  is  not  a  satisfaction  of  the  debt;  and  a  receipt, 

stating  the  note  to  be  "infnll,"  for  goods  sold,  is  not  evidence  of  such  an 


Idbc — ^Bat  where  the  note  of  some  who  are  liable  for  goods  sold,  is  taken, 
and  a  receipt  given  *'in  fall,"  if  the  others,  relying  npon  sach  receipt,  are 
prejudiced  in  their  dealings  with  the  makers,  they  will  be  dischaiged. 

Assumpsit  for  stores  furnished  by  Muldon  &  Montgomery,  for 
the  ship  Cadmus,  whereof  the  defendants,  Frederick  Jenkins 
&  Son,  and  Whitlock  &  Jenkins,  were  owners.  The  stores  were 
sold  at  the  order  of  F.  J.  &  Son,  the  ship's  husband,  and  wer6> 
charged  on  the  plaintiffs'  books  to  F.  J.  &  Son,  and  W.  &  J.. 
Bills  were  subsequently  rendered  to  F.  J.  &  Son,  headed  a» 
stated  in  the  opinion,  and  the  note  of  F.  J.  &  Son,  payable  in 
eight  months,  taken,  and  a  receipt  given  as  follows:  "  Beceived 
New  York,  twelfth  January,  1819,  of  Messrs.  Frederick  Jenkins 
&  Son,  their  note  of  twentieth  November  last,  at  twelve  months, 
for  two  thousand  one  hundred  and  thirty-five  dollars  and  ninety- 
five  cents,  in  full,  for  stores  for  ship  Cadmus."  Signed  "  Muldou 
&  Montgomery." 

Other  facts  are  stated  in  the  opinion.  The  jury  were  directecl 
to  find  for  the  plaintiffs,  and  did  so.  Defendants  thereupon 
moved  for  a  new  trial. 

W.  Slosaon  and  8.  Jones,  for  the  defendants,  in  support  of  tha 
motion. 

J.  WeOa  and  T.  A.  Emmet,  contra. 
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WooDWOBTH,  J.     The  goods  were  ordered  bj  Frederick  Jen- 
kinB  &  Son,  the  ship's  husbands,  and  deliTored  on  the  twen- 
tieth November,  1818,  at  a  credit  of  four  months.    They  were 
charged  at  the  time,  in  the  plaintiff's  books  to  the  ship  Cadmus, 
for    account    of  Frederick  Jenkins  &  Son,  and  Whitlock  k 
Jenkins.     Two  bills  of  the  goods  in  question  were  afterwards 
rendered  by  the  plaintiffs  to  Frederick  Jenkins  &  Son,  headed 
as    follows:    "November    20,   1818.     Ship  Oadmus,  ace.   of 
Messrs.  Frederick  Jenkins  &  Son,  to  Muldon  &  Montgomeiy, 
Dr."    The  original  credit  was  expressly  given  to  all  the  de- 
fendants, as  appears  by  the  original  entry  in   the  plaintifis* 
books;  they  are  consequently  liable  until  legally  exonerated. 
The  bills  rendered  after  the  charge  thus  made  and  delivery  of 
the  goods,  cannot  release  Whitlock  &  Jenkins;  for  it  does  not 
purport  to  be  an  extract  from  the  books,  but  a  statement  of  the 
articles  sold.     I  do  not  understand  that  thereby  Frederick  Jen- 
ikins  t  Son  are  designated  as  sole  debtors.    It  is  the  ship  Gad- 
mus's  account;  or,  in  other  words,  a  statement  of  stores  for  the 
ship  Cadmus,  as  delivered  to  Frederick  Jenkins  &  Son.    The 
bills  were  memoranda  of  the  goods,  and  had  no  reference  to 
the  question,  to  whom  was  the  credit  given?    This  act  does 
not  furnish  any  evidence  of  an  election  to  discharge  a  part  of 
the  owners;  but  in  my  view  is  perfectly  consistent  with  their 
liability. 

The  case  of  Schermerhom  v.  Loines  and  others^  7  Johns.  811, 
decides  that  where  a  person,  on  the  order  of  the  ship's  hus- 
band, supplies  stores  to  a  ship,  of  which  there  were  several 
owners,  and  took  the  note  of  one  owner  in  payment,  and  gave 
a  receipt  in  full,  it  was  no  discharge  of  the  others;  that  taking 
the  note  and  giving  a  receipt  was  no  extinguishment  of  the 
original  debt,  unless  the  note  was  paid.     It  is  true  the  court 
allude  to  the  circumstance  that  the  plaintiff  did  not  know  that 
the  other  defendants  were  part  owners;  but  I  do  not  consider 
the  decision  as  turning  on  that  point.    Ignorance  of  the  other 
owners  would,  indeed,  place  the  justice  of  the  plaintiff's  claim 
in  a  stronger  point  of  view;  but  without  that  fact  it  is  well 
supported  by  authority.     The  principle  which  governs  in  this, 
that  taking  a  note  for  a  pre-existing  debt  is  no  payment,  un- 
less it  be  expressly  agreed  to  take  it  as  such,  and  to  run  the 
risk  of  its  being  paid.     It  only  postpones  the  time  of  payment 
of  the  old  debt  until  a  default  be  made  in  the  payment  of  the 
note;  that  the  inference  arising  from  a  receipt  is  not  enough  to 
ostablish  an  agreement  to  take  the  note  as  absolute  payment 
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This  doctrine  is  fully  sapported  in  Ibby  v.  Barber,  5  Johns.  68 
(4  Am.  Deo.  326],  and  the  authorities  there  cited.  It  is  also 
recognized  in  Arnold  v.  Camp,  12  Id.  409  [7  Am.  Dec.  328]. 
This  last  case  was  cited  by  the  defendant's  counsel,  on  the  ar- 
gument; but  in  my  view  does  not  support  the  doctrine  con- 
tended for.  The  facts  were  these:  Camp  &  Downing  being 
partners,  gave  the  plaintiff  their  note,  which  Downing  took  up, 
by  giving  his  own  note,  having  received  property  from  Camp, 
his  partner,  for  the  purpose  of  discharging  the  joint  note. 
Afterwards  Downing  took  back  his  own  note,  and  returned  the 
partnership  note. 

The  court  say:  *'  The  circumstances  fully  warrant  the  con- 
clusion that  the  individual  note  was  intended  to  be  given  to, 
and  was  actually  received  by,  the  plaintiff  in  satisfaction  of  the 
partnership  note;  that  it  must  necessarily  be  inferred  that  it 
was  delivered  up  for  the  purpose  of  being  destroyed."  This, 
then,  was  considered  a  sufficient  proof  of  an  agreement  to  dis- 
charge the  partnership  demand.  Without  such  agreement,  it 
is  an  authority  to  show  that  the  original  demand  remained  in 
force.  It  does  not  appear,  by  the  case  under  consideration, 
that  the  defendants  have  been  prejudiced.  The  mere  extension 
of  the  time  of  credit  operated  in  favor  of  all  the  defendants. 
It  was  the  exercise  of  a  discretion  vested,  by  law,  in  the  plaint- 
iff. He  thereby  incurred  no  risk.  Frederick  Jenkins  &  Son 
rendered  to  Whitlock  &  Jenkins,  a  few  days  after  the  stores 
were  furnished,  an  account  of  the  disbursements  of  the  ship, 
which  account  was  never  settled  between  them,  nor  any  pay- 
ment made  by  Whitlock  &  Jenkins,  on  account  of  the  stores. 
There  is,  then,  no  evidence  of  actual  loss  sustained  in  conse- 
quence of  taking  the  note  of  Frederick  Jenkins  &  Son.  If 
there  had  been,  it  would  present  a  different  case.  In  Beed  v. 
White,  6  Esp.  122,  the  defendants  insisted  that  the  plaintiff  had 
discharged  the  other  owners,  who,  in  ignorance  of  the  dealing 
between  the  plaintiff  and  White,  had  suffered  him  to  receive 
large  sums  of  the  East  India  company,  for  freight  which  they 
would  otherwise  have  detained.  It  seems  to  me  that  this  was 
a  material  circumstance,  on  which  that  case  chiefly  turned. 
This  court,  in  SchermerJwm  v.  LoineSy  so  considered  it;  for  they 
observe:  '*The  case  of  BeedY.  White  proceeds  on  the  ground 
that  the  plaintiff  had  taken  the  ship's  husband,  exclusively,  for 
his  debtor,  knowing  there  were  other  owners,  and  after  a 
settlement  of  accounts  between  them  and  the  ship's  husband." 
The  principle  is  also  recognized  in  Wyatt  v.  The  Marquis  of  Hert- 
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ford,  8  East,  147.    The  plaintiff  had  taken  the  diaft  of  the  de- 
fendant's agent  without  the  knowledge  of  the  principal,  and 
gave  the  agent  a  receipt.    Lord  EUenborough  said:  "  It  did 
not  appear  that  the  defendant  was  in  any  way  prejudiced  bj 
his  steward  having  given  his  own  security  to  the  plaintiff^  and 
taking  the  latter's  receipt;  that,  if  it  had  appeared  that  the  de> 
fendant  had,  in  the  interval,  inspected  the  steward's  aoooants, 
and  had  in  any  manner  dealt  differently  with  him,  on  the  sup- 
position that  this  demand  had  been  satisfied,  as  the  receipt  im- 
ported, no  doubt  the  defendant  would  have  been  dischaxged."^ 
I  do  not  perceive  any  ground  for  submitting  this  cause  to  a 
jury.      The  facts  were  not  controverted.      The  queetion  is, 
whether,  in  judgment  of  law,  the  defendants  are  liable  ?    My 
construction  is,  that  they  are.    Besides,  the  defendants  did  not, 
at  the  trial,  request  the  court  to  submit  the  cause  to  the  juxy; 
but  correctly  put  their  right  on  the  ground  that  the  law  was  in 
their  favor.    The  letter  of  Muldon  does  not  contain  an  admis- 
sion that  the  plaintiffs  agreed  to  discharge  the  other  owners. 
It  states,  "for  the  accommodation  of  your  house,  took  your 
note  for  eight  months  interest."    I  should  incline  to  the  opin- 
ion that  the  accommodation  here  spoken  of,  referred  rather  to 
the  extended  time  of  payment  than  to  the  question  of  general 
liability.     They  speak  of  its  being  considered  confidential,  and 
that  the  loss  would  be  insupportable.    I  admit  that  this  lan- 
guage goes  far  to  prove  that  Muldon  was  under  an  impression 
that  by  taking  the  note  and  giving  the  receipt,  his  remedy  was 
against  Frederick  Jenkins  &  Son  solely.    Entertaining  such  an 
opinion,  the  letter  might  well  be  written  in  this  manner.     No 
doubt  he  supposed  the  inference  of  law  would  be  that  Whit- 
lock  &  Jenkins  were  exonerated,  although  he  had  made  no  ex- 
press agreement  to  that  effect.     This  misapprehension  of  the 
law  cannot  avail  the  defendant.     If  the  letter  does  not  contain 
evidence  of  an  agreement  to  look  to  Jenkins  &  Son  solely,  in- 
dependent of  the  note  and  receipt,  it  is  immaterial.     That  it 
does  not,  I  am  satisfied.     The  motion  for  a  new  trial  must  be 
denied. 

SuTHERLAKB,  J.  The  original  liability  of  the  defendants,  as 
part  owners  of  the  vessel,  is  clearly  proved.  The  articles  were 
charged  in  the  plaintiff's  books  to  Frederick  Jenkins  &  Son 
and  Whitlock  &  Jenkins,  the  defendants.  The  only  questioo 
then  is,  whether  the  plaintiffs,  by  their  subsequent  condact, 
have  discharged  the  defendants  from  their  original  responsibil- 
ity.    Let  it  be  kept  in  mind  that  the  proof  established  incontro- 
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-vertibly  that  the  original  credit  was  given  to  Frederick  Jenkins 
&  Son,  and  to  the  defendants  jointly.     The  subsequently  taking 
a  separate  note  from  Frederick  Jenkins  Sl  3on  is  not  evidence 
th&t  the  original  credit  was  given  to  them;  but  is  adduced  as 
amounting  to  a  discharge  from  an  acknowledged  antecedent 
del>t.    It  is  evidence,  as  the  defendants  contend,  of  a  subsequent 
agreement  on  the  part  of  the  plaintifis  to  look  to  Frederick 
Jenkins  &  Son  alone  for  payment.     Now  no  principle  of  law  is 
better  settled  than  that  taking  a  note  either  from  one  of  several 
joint  debtors,  or  from  a  third  person,  for  a  pre-existing  debt,  is 
no  payment  unless  it  be  expressly  agreed  to  be  taken  as  pay- 
ment, and  at  the  risk  of  the  creditor.     Nor  does  the  taking  of  a 
note,  and  giving  a  receipt  for  so  much  cash,  in  full  of  the  orig- 
inal debt,  amount  to  evidence  of  such  express  agreement  to  take 
the  note  in  payment.     The  agreement  must  be  clearly  and  ex- 
plicitly proved  by  the  original  debtor,  or  he  will  still  be  held 
liable:    2  Ld.  Baym.  928;   1  Salk.  124;  Owenaon  t.  Morse,  7  T. 
B.  64;   Ibbey  v.  Barber,  5  Johns.  68  [4  Am.  Dec.  326];  Johnson 
T.  Weed  and  another,  9  Johns.  310  [6  Am.  Dec.  279];  Sheehy  t. 
Mandeviile,  6  Cranch,  258  (opinion  of  Marshall,  C.  J.,  264). 
QiYxng  a  prolonged  credit  upon  the  note,  beyond  the  usual  time, 
cannot  change  the  liability  of  the  parties,  unless  the  defendants 
can  show  that  they  have  sustained  an  injury  in  consequence  of 
it. 

But  rendering  the  account  to  Frederick  Jenkins  &  Son,  and 
taking  their  note  for  the  stores  furnished  the  vessel,  was  not  out 
of  the  ordinary  course  of  business,  even  upon  the  supposition 
that  the  plaintiffs  still  intended  to  hold  the  defendants  eventu- 
ally   responsible.      Frederick  Jenkins  &  Son  were  the  ship's 
husbands.     These  are  defined  to  be  "a  class  of  agents,  whose 
chief  employment  it  is  (among  other  things)  to  purchase  the 
ship's  stores  for  her  voyage,  and  to  make  disbursements  for  the 
ship's  use,  and  to  make  out  an  account  of  these  transactions  for 
their  employers,  the  owners  of  the  ship,  to  whom  they  are  as  it 
were,  stewards  at  land,  as  the  ofiScer  bearing  that  name,  is  on 
board  the  ship  when  at  sea:"  Livermore  on  Agency,  72;  Beawes 
Lex.  Merc.  47.     The  fact  that  they  were  also  part  owners,  does 
not  alter  the  case.     They  were  the  persons  to  whom  it  was  nat- 
ural and  proper  for  the  plaintiffs  to  present  their  account,  and, 
in  the  first  instance,  to  look  for  payment.     They  were  the  agents 
for  aU  the  owners,  and  in  that  character  the  plaintiffs  dealt  with 
them.     They  gave  their  note  as  the  agents  of  the  defendant.    It 
was  their  note  in  judgment  of  law;  and  not  having  been  paid. 
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the  plaintifb  have  a  right  to  resort  to  their  original  caoae  of 
action:  Everett  y.  CoUins,  2  Campb.  616. 

This  case  is  in  no  respect  distinguishable  from  that  of  Sd^er^ 
merhom  v.  Loines,  7  Johns.   311,  exoept  that,  in   that  case, 
although  the  plaintiff  knew  there  were  other  owners  beside 
Townsend,  there  was  no  positive  evidence  that  he  knew  vdio 
they  were.     The  evidence  there  certainly  warranted  the  pre- 
sumption that  they  did  not  know  who  they  were.     Bat  that 
fact  is  only  mentioned  incidentally  in  the  opinion  of  the  court, 
and  is  by  no  means  the  point  on  which  the  decision  turned. 
The  court,  evidently,  put  their  opinion  upon  the  broad  ground 
''that  the  defendants  were  liable  as  owners,  and  that  taking 
the  note  of  Townsend,  the  ship's  husband  and  part  owner, 
was  no  extinguishment  of  the  original  debt,   until  the  note 
was  paid."    They  distinguish  the  case  from  that  of  Beed  v. 
White,  by  remarking  that    ''in  that  case,   the   plaintiff  had 
taken   the  ship's  husband  exclusively  for  his  debtor,  know- 
ing there  were  other  owners,  and  after  a  settiement  of  bc- 
counts  between  them  and  the  ship's  husband."    Now,  it  does 
not   appear  in  Seed  v.    White,  that  the  pkuntiff  knew  who 
the  other  owners  were,  but  they  were  held  not  to  be  liable,  on 
the  ground  that  having  been  kept  in  ignorance  of  the  transao* 
tion  between  the  plaintiff  and  the  ship's  husband,  they  had 
suffered  him  to  receive  large  sums  of  money,  which  they  other- 
wise would  not  have  done;  Beed  v.  White,  6  Esp.  N.  P.  122. 
The  true  principle  applicable  to  this  class  of  cases  seems  to  be 
this:  If  a  man  deal  with  the  ag^nt  of  another  in  such  a  manner 
as  to  enable  him  to  settle  with  his  principal,  and  receive  from 
him  a  sum  of  money,  or  other  advantage,  which  otherwise  he 
would  not  have  been  able  to  obtain,  and  the  principal  does  in 
truth  so  settle  with  his  agent,  he  shall  not  afterwards  be  re- 
sponsible upon  the  contract  of  his  agent,  if  he  fail  to  pay: 
WyaU  V.  The  Marquis  of  Hertford,  3  East,  147;  Oheever  y.  SmUh 
and  others,  15  Johns.  276.    In  this  case,  the  defendants  have 
not  been  misled,  or  injured,  in  consequence  of  the  manner  in 
which  the  plaintiff  dealt  with  Frederick  Jenkins  &  Son.     Thej 
have  not  settled  with  them  upon  a  different  principle,  or  paid 
them  any  money,  which  they  would  not  otherwise  have  done. 
Upon  every  principle,  therefore,  they  must  be  held  responsible 
upon  this  contract. 

Much  stress  was  laid  in  the  argument  upon  the  letter  from  the 
plaintiffs  to  Frederick  Jenkins  &  Son,  of  the  twentieth  June,  1819, 
urging  the  payment  of  the  note,  in  very  pressing  terms,  al- 
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tbough  Frederick  Jenkins  &  Son  had  then  failed.   The  inference 
drawn  from  it  was,  that  the  plaintiffs  must  then  have  thought 
their  only  remedy  was  upon  the  note.    This  is,  bj  no  means,  a 
necessary  consequence.     Having  dealt  with  Frederick  Jenkins 
A  Son  alone  throughout  the  transaction,  they  may  have  thought  it 
tbeir  moral,  if  not  their  legal  duty,  to  make  eveiy  exertion  in  their 
power  to  obtain  payment  from  them.    They  were  also  ignorant 
of  the  state  of  accounts  between  Frederick  Jenkins  &  Son  and 
the  defendants.    They  did  not  know  but  the  defendants  had 
paid  them  the  amount  of  this  account  upon  the  strength  of 
their  receipt  to  Frederick  Jenkins  A  Son.  Thus  they  had  many 
inducements  for  wishing  to  obtain  payment  from  them,  inde- 
pendent of  the  belief  that  the  other  defendants  were  absolutely 
discharged;  and  their  unavailing  efforts  for  that  purpose  can 
afford  no  protection  to  the  defendants  against  this  denumd.    I 
am,  accordingly,  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment. 

SAYAas,  G.  J.,  concurred. 
Bule  for  judgment  absolute. 


Cited,  on  the  point  that  giving  one*!  own  note  lor  a  pnoedent  debt  le  not 
aatiaiaotiQn  of  inch  debt  in  the  Abeenoe  of  an  mpttm  agreement^  in  FrUbie 
▼.  Lamed,  21  Wend.  452;  AUen  v.  Kmg,  4  MoLean,  IdO;  Raynumi  v.  The 
mien  Stewart,  6  Id.  270;  Leland  v.  The  Medora,  2  Wood.  &  M.  100;  The 
Barque  Chutan,  2  Stoiy,  467,  470;  npon  the  power  of  the  master  of  a  ship  to 
charge  the  owners  on  his  oontncte  for  ship  fomitore,  in  PrevoH  v.  Paiehm,  9 
N.  Y.  239;  and  as  to  the  presonption  that  the  goods  were  fanushed  on  the 
oredit  of  each  and  all  the  owners,  in  Siiedman  v.  Feidier,  20  Id.  441.  The 
case  is  also  dted  upon  the  liability  for  sapplies  of  one  in  possession  of  a  vessel 
under  a  oontraot  of  purchase. 


LooKwooD  i;.  Bull. 

\X  OowzH,  82a.] 

A  BBGnrroiR  o»  Goods  Levisd  upon  by  a  sheriff  will  be  liable  for  a  oon* 
Tendon,  if  he  delivers  the  goods  over  to  a  third  person,  or  sofiefs  him 
to  take  them. 

DncANn  AND  BxFUBAL  are  prima  fcyde  evidence  of  conversion. 

Tboveb,  Assumpsit  or  Cass  will  lie  against  a  bailee,  if  a  conversion  be 
proved.  The  effect  of  an  election  of  the  form  of  action  considered  with 
reference  to  the  proof,  and  the  nature  of  the  defense. 

Belivxkt  bt  ths  Shxbipf  to  the  owner  of  property  levied  upon  is  snffi* 
dent  consideration  for  a  promise  to  re-deliver  it  to  the  sheriff 

Tax  Shkrht's  Propebtt  in  Gooi>s  levied  on  is  sufficient  to  support  tres- 
pass, or  trover,  for  a  taking,  or  a  conversion  of  them. 
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Tbotxb  for  certain  articles  of  houediold  fondtore,  farming 
utensilB,  and  books.    Plea,  the  general  issue.     The  plaintiff, 
as  sheriff,  had  by  his  deputy  levied  upon  the  articles  in  ques- 
tion as  the  property  of  Bull,  pursuant  to  an  execution  against 
Bull.    The  articles  were  inyentoried,  and  the  defendants.  Bull 
and  Eager,  having  executed  a  receipt  therefor,  promising  to  re> 
deliver  the  goods  when  caUed  for,  the  deputy  left  them  in  Bull's 
possession.    This  receipt  was    dated  the  ninth    September, 
1818.    On  the  eighteenth  of  the  same  month,  the  deputy,  hav- 
ing advertised  the  articles  for  sale  on  that  day,  went  to  the 
premises,  when  an  order  staying  proceedings  was  served  upon 
the  deputy  by  one   James,  Bull's  attorney;  whereupon  the 
depuly  went  away.    The  articles  at  that  time  were  on  the  prem- 
ises.   On  the  twenty-first  the  deputy  called  for  the  property, 
when  a  dispute  arose  between    him   and  James;  but  finally 
Eager,  who  had  expressed  a  desire  to  be  released  from  reepon- 
sibility,  consented  to  become  again  responsible  for  the  forth- 
coming of  the  property,  and  the  inventory  and  receipt  were 
shown  the  defendants,  who  agreed  that  they  should  remain  as 
formerly;  whereupon  the  deputy  went  away.     The  property 
was  again  advertised  for  sale,  and  on  the  day  appointed,  so 
much  of  the  property  as  could  be  found  was  sold.     It  appeared 
that  James,  claiming  some  of  the  articles,  had  carried  them 
away  before  the  sale,  with  the  knowledge  and  assent  of  Eager. 
It  was  admitted  by  the  plaintiff  that  the  property  taken  by 
James  had   been  openly  kept  at  a   short   distance    from  the 
place  of  levy,  as  was  known  to  the  deputy,  and  that  they  were 
accessible  to  him. 

A  verdict  was  taken  for  the  plaintiff  for  the  value  of  the  arti- 
tides  removed  by  James,  subject  to  the  opinion  of  this  court. 

Booth,  for  the  plaintiff. 

Wianer,  contra, 

WooDWORTH,  J.  The  liability  of  the  defendants,  if  any,  arises 
under  the  second  agreement  to  deliver  the  property  levied  on. 
That  extends  to  such  part  as  then  remained  in  their  possession. 
It  is  contended  that  as  the  sheriff  never  re-possessed  himself  of 
the  goods,  he  could  not  deliver  them  as  the  consideration  for 
the  last  agreement.  When  the  plaintiff  called  the  second  time 
the  defendants  must  be  considered  as  having  the  custody  of  all 
the  goods,  except  a  clock,  bureau  and  table;  which  the  case 
states  were  taken  away  from  the  premises  by  James,  on  the 
twentieth  of  September.    The  sheriff  made  a  levy  previously; 
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they  were  legally  in  his  possession ,  he  might  have  remored  the 
^foods  bat  did  not.  The  consideration  for  the  promise,  is  his 
suffering  them  to  remain  in  the  defendants'  hands.  It  is,  also, 
urged  that  the  plaintiff  has  mistaken  his  action  in  bringing 
trover;  that  assumpsit  was  the  proper  remedy. 

That  assumpsit  may  be  maintained,  I  am  not  disposed  to 
deny.     If,  however,  the  plaintiff  can  prove  all  that  is  necessary 
to  support  trover,  he  may  well  adopt  that  form  of  action.    He 
has  his  election.     Thus  where  goods  are  delivered  by  way  of 
pledge,  after  the  payment  of  the  money,  or  a  tender  and  refusal, 
the  pawnor  may  either  bring  an  action  of  assumpsit,  and  declare 
that  the  defendant  promised  to  return  the  goods,  upon  request, 
or  trover,  the  property  being  vested  in  him  by  the  tender:  Yelv. 
178;  Bull.  N.  P.  72.     So,  also,  where  goods  are  delivered  to  a 
carrier,  the  plaintiff  may  either  bring  trover,  or  an  action  on  the 
case,  on  the  custom.    If  the  former  be  incurs  this  risk,  that  the 
defendant  may  give  in  evidence  that  the  goods  were  stolen;  and, 
if  he  does,  then  he  is  guilty  of  no  conversion,  though  he  would 
be  liable  in  an  action  on  the  custom:  2  Balk.  655.     In  the  pres- 
ent case,  by  electing  to  bring  trover,  the  plaintiff  must  prove  a 
conversion.     If  he  had  brought  assumpsit,  it  would  be  imma- 
terial whether  there  was  a  conversion  or  not.    There  is  nothing 
in  the  case  of  Serjeant  v.  Blunt,  16  Johns.  74,  to  support  the 
objection.     There  trover  was  brought  for  selling  the  plaintiff's 
goods  at  a  less  price  than  that  fixed  on.     The  action  failed  be- 
cause the  defendant  having  authority  to  sell,  the  selling  was  not 
a  conversion,  but  a  breach  of  duty.     It  did  not  turn  on  the. 
question,  whether  the  plaintiff  could  waive  the  assumpsit.     The 
only  remaining  inquiry  then  is,  whether  the  plaintiff  has  proved 
a  conversion  against  both  the  defendants,  for  without  this  the 
verdict  cannot  be  sustained.     If  a  conversion  is  proved  against 
one  only,  the  joinder  of  the  other,  in  an  action  in  form,  ex  delicto, 
is  no  objection;  for  one  may  be  acquitted,  and  a  verdict  taken 
against  the  other:  1  Chit.  PI.  74.     Such  ought  to  have  been  the 
finding  here.    If  a  conversion,  by  both,  is  not  proved,  the  ver- 
dict must  be  set  aside,  unless  modified  by  assent  of  parties.     In 
Nicol  V.  Olennie,  1  Mau.  &  Sel.  588,  a  joint  conversion  against 
all  not  being  proved,  it  was  held  that  the  evidence  did  not  war- 
rant the  finding,  and  a  new  trial  was  granted. 

With  respect  to  Eager,  there  is  proof  of  an  actual  conversion; 
for  the  goods  were  taken  by  James,  in  his  presence,  and  with 
has  assent.  This  was  assuming  the  right  to  dispose  of  the  prop- 
erty, and  exercising  a  dominion  over  it,  to  the  exclusion  of  the 
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plaintiFB  right:  BritM  t.  Burl,  7  Johns.  264  [6  Am.  Dec.  264]. 
Whererer  a  pexson,  entrusted  with  the  goods  of  another,  pnts 
them  into  the  hands  of  a  third  person,  without  orders,  it  is  a 
conversion:  i9ye«fo  t.  Bay,  4  T.  B.  264;  1  Chit.  PI.  153.  It 
does  not  appear  that  Bull  acted  in  concert  with  his  co-defend- 
ant in  delivering  the  property  to  James,  or  that  he  had  any 
knowledge  of  the  fact.  The  demand  made  by  the  plaintiff  will 
not  sustain  the  verdict.  The  law  is  well  settled,  that  where  the 
defendant  comes  to  the  possession  of  the  chattel  in  a  lawful 
way,  and  an  actual  conversion  is  not  proved,  evidence  of  a  de- 
mand and.  refusal  is  generally  prima/ocie  evidence  of  a  con- 
version: 8  Bac.  Trover,  G. ;  Bull.  N.  P.,  4.  Had  it  not  appeared 
that  previous  to  the  demand,  the  property  was  taken  away,  the 
evidence  would  have  been  sufficient;  it  would,  in  that  case,  be 
considered  that  the  property,  being  in  poasessionof  the  defend- 
ant, was  unlawfully  withheld:  6  Bac.  606,  Trover,  Q.  A  de- 
mand and  non-compliance  are  pnma facie  evidence  of  a  con- 
version, and  will  induce  a  juzy  to  find  it,  unless  the  defendant 
adduce  evidence  to  negative  the  presumption:  1  Chit.  155; 
Bull.  44;  Peake,  298;  2  Saund.  47  (e.)  n.  1. 

But  it  is  competent  for  the  defendants  to  give  in  evidence 
everything  which  tends  to  prove  there  was  no  conversion:  6 
Bac.  707;  Bull.  48.  In  this,  I  think,  they  have  succeeded,  so 
far  as  respects  the  defendant.  Bull.  It  is  not  shown  that  he 
ever  exercised  any  control  over  the  property.  It  was  left  in 
his  possession;  and  for  aught  that  appears,  was  taken  without 
his  knowledge  or  consent.  The  law  will  not,  without  evidence, 
indulge  a  presumption  that  he  did  an  unlawful  act.  Trover 
cannot  be  supported  for  a  mere  non-performance.  Where  the 
goods  are  lost  by  negligence,  the  remedy  must  be  case  or 
assumpsit:  2  Saund.  47  (e)  n.  1;  1  Chit.  PI.  150.  If  it  appear 
that  the  chattel  was  lost  by  the  defendant,  or  that  he  was 
robbed  before  it  was  demanded,  evidence  of  a  refusal  is  not  evi- 
dence of  a  conversion:  6  Bac.  706.  The  property  in  question 
was  left  with  the  defendants  for  safe  keeping.  In  such  case  it 
is  held  they  are  not  answerable  to  the  person  in  whom  the  gen- 
eral property  is,  for  the  conversion  by  a  stranger,  unless  the 
conversion  be  owing  to  some  gross  neglect:  2  Ld.  Baym.  913- 
915;  6  Bac.  686. 

Without,  however,  considering  the  extent  of  the  liability, 
had  the  action  been  on  the  agreement  to  deliver  it  is  very  clear 
that  no  conversion  by  Bull  is  proved.  That  being  indispensable 
in  this  form  of  action,  to  warrant  the  finding  the  verdict  must 


Aug.  1823.]  LocKWOOD  v.  Bull.  643 

lie  set  aside  and  new  trial  granted,  with  costo  to  abide  the 
ewent.  The  objection  to  the  amount  of  damages  is  not  well 
fonnded.  As  I  understand  the  case»  the  Terdiot  is  for  the 
v&lue  of  the  goods  taken  by  James,  after  the  defendant  became 
a  fiecond  time  responsible. 

SuTHSBLAHD,  J.  The  principal  questions  arising  upon  this 
ease  are  two:  1.  Whether  the  undertaking  of  the  defendants  is 
one  upon  which  they  can  be  charged  at  all;  and,  2.  Whether, 
admitting  them  to  be  liable,  the  action  should  not  have  been 
assumpsit  instead  of  trover. 

The  case  states  that  on  the  twenty-first  of  September,  three 
days  after  the  first  undertaking  of  the  defendants  had  expired, 
the  plaintiff,  by  his  deputy,  went  to  the  house  of  Bull,  where 
all  the  property  in  question-  was  (except  a  clock,  a  bureau  and 
a  table,  which  had  been  taken  away  by  James),  for  the  purpose 
of  xecoTering  the  articles  which  had  been  removed,  and  of 
taking  them  together  with  the  others,  into  his  custody  and 
poBsession;  that  the  defendants,  after  conferring  together,  at 
length  concluded  to  become  responsible  again,  for  the  f orth- 
cozning  of  the  property.  The  inventory  and  original  receipt 
were  then  shown  to  them;  and  they  agreed  that  said  inventory 
and  undertaking  should  remain  as  formerly,  and  that  they 
would  continue  responsible.  In  consideration  whereof  the 
plaintiff  went  away  and  left  the  property.  All  the  articles 
upon  the  inventory,  except  those  which  had  been  taken  by 
James,  were  then  in  the  house  and  on  the  premises  of  Bull, 
in  the  presence  and  within  the  reach  of  the  parties  at  the  time 
of  the  arrangement.  They  were  not  only  in  construction  of 
law,  but  in  fact,  in  the  possession  of  the  plaintiff.  He  had  a 
1^^  right  to  protect  the  possession  by  force  or  to  remove  the 
articles  to  any  other  place.  Being  thus  in  possession,  and 
having  such  rights,  and  intending  to  exercise  them,  the  de- 
fendants, in  consideration  of  being  permitted  to  have  the  pos- 
session and  use  of  the  property,  undertook  to  be  responsible 
for  its  forthcoming  on  demand.  No  formal  delivery  of  pos- 
session was  necessary  from  the  plaintiff  to  the  defendants. 
The  property  was  before  them  under  their  control,  and  so  left 
by  the  plaintiff.  This  was  a  sufficient  delivery.  The  posses- 
sion of  the  property  was  a  valuable  and  sufficient  consideration 
to  support  the  promise  of  the  defendants.  The  promise  not 
being  in  writing,  forms  no  ground  of  objection  to  it.  The  stat* 
ute  of  frauds  has  no  application  to  the  case.  The  defendants, 
therefore,  are  clearly  responsible  for  the  property. 
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2.  Trover  will  well  lie  for  non-deliyeiy.    It  is  not  questioned 
that  a  sheriff,  after  having  levied  upon  goods  and  cfaaitels,  by 
virtue  of  ekji,fa.,  has  a  sufficient  property  in  them  to  enable 
him  to  maintain  trespass  or  trover  against  any  person    who 
takes  them  away  and  converts  them:  2  SauDd.  47,  a.,  n.  1; 
Barker  db  Knapp  v.  Miller,  6  Johns.  195;  Bbtchkiss  v.  McViclcar, 
12  Id.  403.     The  evidence  of  the  conversion  by  the  defendants, 
as  stated  in  the  case,  is  conclusive.     The  plaintiff  went  to  the 
house  of  Bull  to  sell  the  property;  he  sold  all  he  could  find, 
and  then  presented  the  inventory  and  receipt  to  the  defendants^ 
and  demanded  the  residue,  which  was  not  delivered.    This  de- 
mand and  refusal  were  all  that  was  necessary  for  the  plaintiff  to 
show,  in  order  to  prove  the  conversion  by  the  defendants. 
What  had  become  of  the  goods,  whether  they  had  been  lost,  or 
sold,  or  secreted  bj  the  defendants,  was  a  matter  concerning 
which  he  was  not  bound  to  inquire.     Nor  was  it  his  duty  to 
pursue  and  take  them  from  the  possession  of  James.     Admit- 
ting he  had  a  right  to  do  so,  he  had  his  election  either  to  do 
that  or  resort  to  the  defendants.    He  determined  that  election 
by  bringing  this  action.    A  case  in  which  the  action  of  trover  is 
more  peculiarly  proper,  can  hardly  be  imagined. 

The  evidence  of  a  conversion  is  sufficient  against  both  de- 
fendants. The  goods  were  left  upon  the  premises  of  BuJl,  in 
his  immediate  care.  It  is  difficult  to  perceive  how  they  could 
have  been  removed  in  a  manner  stated  by  the  case,  without  his 
consent,  connivance,  or  gross  neglect.  It  is  not  enough  that 
there  is  no  evidence  of  his  agency  in  their  removal.  The  de- 
mand and  refusal  are  admitted  to  be  prima  facie  evidence  of  a 
conversion  in  Bull  as  well  as  Eager.  Thus  a  case  is  made 
out  against  Bull.  This  is  not  repelled  by  the  mere  circum- 
stance that  the  goods  were  taken  away  by  another,  without  its 
appearing  that  the  removal  was  accompanied  with  such  force  or 
fraud  as  did  not  leave  the  goods  perfectly  within  Bull's  control. 
He  gave  no  explanation  at  the  time  of  the  demand.  He  made 
no  effort,  nor  even  expressed  a  wish  to  see  them  restored,  al- 
though they  are  admitted,  by  the  case,  to  have  been  perfectly 
accessible.  These  circumstances,  and  the  relation  in  which  be 
stood,  both  to  Eager  and  to  James,  render  it  difficult  to  resist 
the  conclusion  that  he  participated  in  their  acts.  To  my  mind, 
so  far  from  affording  a  satisfactory  reason  for  Bull's  refusing  to 
deliver  the  goods,  their  removal,  connected  with  other  facts  ap- 
pearing, tend  rather  to  prove  an  actual  conversion  by  both  de- 
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fendants.    I  am,  accordingly,  of  opinion  that  the  plaintiff  ia 
entitled  to  a  judgment  upon  the  yerdict. 

Sayaos,  0.  J.    To  maintain  trover,  the  plaintiff  must  show 
property  in  himself,  general  or  special;  and  a  conversion  by  the 
defendant.    The  special  property  acquired  by  the  levy  is  suf&- 
cient  to  maintain  the  action;   and  the  demand  and  refusal  are 
prima  facie  evidence  of  a  conversion.     They  are,  however,  but 
prima  facie  evidence,  and  it  is  contended  that  from  the  whole 
case,  no  conversion  appears.     The  plaintiff  being  lawfully  i>os- 
eessed  of  the  property  on  the  ninth  of  September,  delivered  it 
to    the   defendants  to  be  re-delivered  on  demand.     On  the 
eigfhteenth,  the  plaintiff*s  deputy  demanded  the  property;  and 
it  was  virtually  returned  to  him.     On  the  twentieth  it  became 
again  the  subject  of  negotiation,  and  the  defendants  renewed 
their  former  contract  and  liability.     James  was  permitted  to 
take  away  the  articles  in  question,  on  a  claim  of  title  in  himself, 
and  Eager  received  an  indemnification  from  James  for  this 
breach  of  trust.    ''  It  is  the  breach  of  trust,  or  the  abuse  of  such 
lawful  possession,  which  constitutes  the  conversion:"  10  Johns. 
176.     Again,  ''  If  one  man,  who  is  intrusted  with  the  goods  of 
another,  put  them  into  the  hands  of  a  third  person,  contrary  to 
orders,  it  is  a  conversion:"  Syed  v.  Say,  4  T.  B.  264.     Indeed, 
in  the  case  last  cited,  the  court  sustained  the  action  where  the 
defendant  being  intrusted  with  the  goods,  delivered  them  to  a 
wharfinger  for  the  plaintiff's  use.     Here,  the  case  is  stronger. 
James  is  permitted  to  take  the  goods,  with  the  avowed  inten- 
tion of  defeating  the  plaintiff's  claim.    It  is  no  answer  in  a  case 
of  bailment,  to  say  that  the  plaintiff  has  his  remedy  on  the 
agreement,  or  that  he  might  have  gone  and  retaken  the  goods. 
He  may  also  have  trover.    Bailment  presents  a  familiar  in- 
stance of  the  election  of  remedies:   10  Johns.  176;  vide,  also, 
OaveU  V.  Badinge,  8  East,  62,  70;   2  Ohit  PI.  270,  271,  n.  2; 
1  Id.  117,  n.  d. 

It  is  contended  that  this  case  was  not  distinguishable  from 
Serjeant  v.  Blunt,  16  Johns.  74.  That  was  trover,  for  selling 
a  chronometer  at  the  price  of  three  hundred  dollars,  whereas 
the  defendant  was  expressly  instructed  not  to  sell  for  less  than 
five  hundred  dollars.  In  that  case,  the  defendant  had  an  au- 
thority to  dispose  of  the  article  in  question.  Not  so  here. 
The  express  contract  of  the  defendant  was  to  deliver  the  goods 
to  the  plaintiff,  or  one  of  his  deputies.  It  is  evident  from  the 
reasoning  of  the  chief  justice  in  SerjearU  v.  BlurU,  that  had  the 
defendant  bold  without  any  authority  to  sell,  trover  would  have 
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been  the  proper  action.    He  virtually  admits  that  if  the  seUing 
had  been  tortious,  trover  would  have  lain  against  the  purchaser, 
but  the  selling  was  not  tortious;  and  why  was  it  not?  Because 
the  defendant  had  authority  to  sell.     How  was  it  in  this  ca8e^ 
The  defendants  had  no  authority  to  deliver  the  goods  to  any 
.one  but  the  plaintiff.    There  can  be  no  doubt  that  the  act  wa» 
tortious;  and  that  an  action  might  have  been  sustained  againal 
James. 

I  am  accordingly  of  opinion  that  the  form  of  action  is  light; 
and  that  a  conversion  is  proved  as  to  Eager.  But  I  concur  in 
the  opinion  that  a  conversion  is  not  proved  against  Bull;  and 
a  new  trial  must,  for  that  reason,  be  granted. 

New  trial  granted. 


GlABK  t;.  OSTRANDEB. 

[1  OOWBV,  4S7.] 

Sxttlhont  or  ▲  Judomsnt  will  not  prevent  the  faria^giQg  a 
supersede  one  already  brought. 

CxBTiOBABi  to  a  justice's  court.  Ostrander  had  obtained  a 
judgment  against  Clark  for  three  dollars  and  costs  in  trespass, 
whereupon  Clark  sued  out  tbis  certiorari.  A  month  later  Clark 
obtained  a  judgment  before  another  justice  against  Ostrander 
for  twenty-one  dollars  and  thirty  cents,  and  the  parties  there- 
upon set  off  the  smaller  judgment  against  the  larger,  Ostrander 
having  threatened  to  give  security,  and  to  take  out  execution, 
notwithstanding  this  certiorari.  The  cause  upon  the  certiorari 
had  proceeded,  and  an  assignment  of  errors  served  and  filed, 
when  McKissock,  for  the  defendant,  moved  to  set  aside  the  cer- 
tiorari, and  all  subsequent  proceedings. 

L.  Jenkins^  contra. 

By  CouBT.  The  settlement  and  set-off  of  the  judgment  does 
not  suspend  the  certiorari.  The  defendant  in  the  small  judg- 
ment did  no  more  than  he  might  have  been  compelled  to  do  by 
execution.     He  paid  it;  but  this  will  not  prevent  a  certiorari. 

Motion  denied. 


Waivbr  or  Appeal  or  Riqht  of  Review. — ^It  is  a  general  principle  tbs* 
a  party  who  consents  to  a  judgment,  order  or  other  proceeding,  cannot  after- 
wards treat  it  as  erroneoas,  and  have  it  reviewed  in  an  appellate  conrt:  Co. 
Lit.  126;  Thompson  v.  Perkins,  67  Me.  290.  But  there  ia  mnch  difficulty  in 
the  application  of  the  principle,  and  in  determining  to  what  particular  error 
the  waiver  extends.  It  is  settled,  however,  both  upon  resson  and  anihanty, 
that  substantial  defects,  or  defects  which  render  the  proctediqg  absohitsl| 
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▼Old,  cannot  be  cnred  by  consent  or  acqnieeoenoe.  Accordingly,  it  is  held 
in  many  caaea,  altbongh  the  anthoritiea  are  not  nniform  npon  the  point,  that 
»  judgment  by  confeaaion  may  be  reviewed  for  rabatantial  defeota  in  the 
■tetement  (which  anawera  to  the  declaration),  that  ia,  for  anch  defecta  aa  go 
to  deatroy  the  canae  of  action:  See  Freeman  on  Jndgmenta,  aec.  558,  and 
caaea  cited.  Perhape  the  most  aatisfactory  method  of  treating  the  anbject  ia 
to  show  what  acta  done  by  a  party  will  demooatrate  anch  a  conaent  or  ik)qai- 
eaoence  in  the  proceeding  aa  to  take  away  the  ri^t  of  appeal  or  other  review 
of  it^  and  what  acta  will  not  indicate  anch  oooaent  or  aoqnicaoeDoe. 

Voj;uiiTABT  CovBSST  TO  JuDGMBirT. — Where  a  party  volQntarily,  and 
withoat  being  driven  thereto  by  the  action  of  the  coorti  takea  a  judgment 
of  nonanit^  he  cannot  afterwaida  appeal  therefrom:  Poe  v.  DonUnUf  46  Mo. 
113;  Hageman  v.  Moreland,  33  Id.  86;  Bame$  v.  Barber,  I  Qilm.  401.  8o^  aa 
baa  already  been  said,  a  judgment  or  other  proceeding  taken  againat  a  party 
with  hia  oooaent,  cannot  be  appealed  from  by  him,  at  leaat  for  mere  inegn- 
laritiee^  which  render  such  proceeding  voidable  merely,  and  not  void: 
Tkompeon  v.  Perkins,  57  Me.  2i90.  But  where  the  prevailing  party  refuaea  to 
have  the  judgment  entered,  the  other  party  may  have  it  entered  on  hii  mo- 
tion for  the  purpoae  of  taking  an  appeal,  without  forfeiting  hia  right  of  ap- 
peal: Skimier  v.  Qubm,  43  K.  T.  99.  So,  where  a  motion  waa  made  for  a  new 
trial,  projorma,  for  the  purpoae  of  appeal,  and  the  prevailing  party  oonaented 
thereto,  whereupon  the  moving  party  aaked  to  have  hia  own  motion  overruled, 
it  waa  held  that  hia  right  of  appeal  waa  not  waived:  Watt  v.  Sice,  1  La.  An. 
280;  aee,  alao.  Opening  qf  Philip  Street,  10  Id.  811. 

Agbeemknt  not  to  Afpkal. — It  is  clear,  also,  that  the  right  of  appeal 
may  be  waived  by  a  valid  agreement  entered  into  before  judgment,  upon 
Bufficient  consideration,  to  the  effect  that  no  appeal  shall  be  taken:  Ogdene* 
Imrgh  etc  JR.  S.  Co.  v.  Vermont  etc  B.  B.  Co,,  63  N.  Y.  176;  Wheeler  v. 
Floral  etc  Co.,  lOJNev.  200.  So  submission  to  an  award  "not  subject  to  ap- 
peal" waivea  the  right  of  appeal:  BoUmanY.  BoUman,  6  Bich.  (S.  C.)  29. 
But  an  agreement  to  submit  a  matter  to  the  court  without  alignment  is  no 
waiver  of  the  right  of  appeal:  State  v.  Judge,  14  La.  An.  323.  And  it  seems 
that  an  agreement  after  an  appeal  ia  taken  to  pay  and  receive  less  than  the 
sum  due,  doea  not  waive  the  appeal,  where  the  appellate  court  has  no  original 
juriadiction  in  the  premises:  Parks  v.  Doty,  13  Bush,  727. 

Pueadhto  Over. — It  is  a  well  settled  rule  of  pleading  that  where  a  de- 
murrer, or  motion  to  strike  out,  is  allowed  or  overruled,  the  party  againrt 
whom  the  order  is  made  waivea  hia  right  to  object  to  it  in  an  appellate  courts 
if  he  consents  to  amend  or  plead  over,  unless  tiie  defect  is  of  such  a  nature  aa 
not  to  be  cured  by  consent:  Stoddart  v.  Newman,  7  Har.  k  J.  251;  MeElwaisk 
V.  WilUs,  9  Wend.  548;  Franks  v.  ^unneamocA^r,  23  Wia.  297;  Brady  v. 
DonneUy,  I  K.  Y.  12a 

Waiver  bt  P&oceedino  xtndxb  Obdbr. — ^Where  a  party  against  whom 
an  order  is  made  has  an  election  either  to  proceed  under  the  order  or  to  stand 
by  hia  objection  and  seek  his  remedy  by  appeal,  if  he  chooses  to  pursue  the 
lonner  course,  the  election  is  binding  upon  him,  and  he  cannot  afterwarda 
appeal  from  such  order.  Thus  where  a  new  trial  is  granted  afl;ainst  the  ob- 
jection of  a  party,  and  he  consents  to  proceed  to  trial,  he  loses  his  right  of 
appeal:  Uhsdellv.  Boot,  3  Abb.  Pr.  142;  Davis  v.  Davis,  8  Ma  56;  Samuel 
V.  Morton,  Id.  633^  So  where  a  motion  is  overruled,  and  the  party  is  granted 
the  privilege  of  renewing  it,  if  he  exercises  the  privilege  he  cannot  on  appeal 
object  to  the  order  denying  the  motion:  Noble  v.  Prescott,  4  K  D.  Smith,  139. 
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So  where  a  party  axerciaes  an  option  of  taking  a  aeoond  role,  loeeivml  to  hzm 
on  a  judgment  enataining  an  exception  to  a  prior  mle,  he  cannot  appeal  froa 
each  prior  judgment:  PriesUy  t.  Shaugknesty,  10  La.  An.  455.  So  an  appeal 
from  an  order  laying  out  a  atreet  will  be  loat  by  going  befara  the  juxy  im- 
paneled to  aaaeaa  the  damagea,  and  afterwarda  appealing  from  took  ▼erdict: 
Lanwig  ▼.  CatweU,  4  Paige,  519.  And  an  appeal  from  an  interlocntocy  otder 
will  be  deemed  waived  if  the  party  prooeed  in  the  canae  without  waiting  lor 
a  deciaion  upon  the  matter  appealed  from:  Love  v.  Joknatm^  12  Ired.  987.  So, 
if  after  taking  an  appeal  the  appellant  oonaent  to  the  tranafer  of  the  canae  to 
another  court  for  trial:  LiUU  v.  Skinner,  46  Iowa,  329.  But  after  final  judg- 
ment a  defendant  may  appeal  from  an  order  refuaing  to  diachazge  an  attaofa- 
ment:  Tctag^e  v.  Rosenthal,  7  CaL  514. 

Enfobcino  Judomknt  OB  AocEPTiNO  Benxrt  Under  It. — ^The  geneial 
rule  of  the  caaea  ia  that  a  party  in  whoae  favor  a  judgment  ia  rendered,  can- 
not claim  the  benefit  of  it  and  at  the  aame  time  object  to  it  aa  being  for  too 
email  a  aum.     Hence,  if  he  enforpea  the  judgment,  he  cannot  afterwarda  ap- 
peal from  it  or  have  it  reviewed  in  any  other  way:  Ffy  v.  Bailey,  36  Tex.  119; 
Shifigler  v.  Martm,  54  Ala.  354;  CampUUv.  OrilUon,  3  la.  An.  115;  ClemtMU 
T.  Camdy,  Id.  358;  Mitchell  v.  Lay,  Id.  593;   Fhihart  v.  GMmg,  7  Id.  233. 
And  even  after  judgment  of  reveraal  in  the  appellate  oourt,  if  it  ia  aaoertained 
that  the  appellant  haa  enforced  the  judgment  below,  it  haa  been  held  that  a 
certificate  of  reveraal  will  be  granted  only  on  condition  of  complete  reatita- 
tion  of  what  the  appellant  haa  received:    HaU  v.  HraJbrowski,  9  Ala.  27S; 
Braclford  v.  Bueh,  10  Id.  274;   Knox  v.  Steele,  18  Id.  815.    A  defendant  who 
■haa  enforced  the  proviaiona  of  a  judgment,  which  were  in  hia  favor,  canDot 
.appeal  from  auch  judgment:  Bennett  v.  Van  Syckel,  13  N.  Y.  481.    So  it  is 
9ield  in  the  great  majority  of  caaea,  that  a  party  accepting  payment  of  a  judg- 
ment or  order  or  any  benefit  under  it,  cannot  appeal  from  it:    Moryan  v. 
Ladd,  2  Gilm.  414;    Thomaa  v.  Negus,  Id.  700;   Buckman  v.  Alwood,  44  SL 
183;  HoU  V.  Bees,  46  Id.  181;  Thurman  v.  Fiske,  30  How.  Pr.  397;  a  C,  94 
Id.  449;  4  Abb.  Pr.  468;  Olackinv.  Zeller,  52  Barb.  147;  Dambmanv.  Sekd- 
ting,  13  N.  Y.    Supr.  Ct  29;    Marvin  v.  Marvin.  11  Abb.  Pr.  (N.  &)  79; 
Knapp  V.  Broum,  45  N.  Y.  207;  S.  C,  11  Abb.  Pr.  (N.  S.)  118;  Ind^tatdeiU 
District  v.  District  Toumship,  44  Iowa,  201;   M.  d:  M.  B.  B.  Co,  v.  Byinghn, 
14  Id.  572;  Borgalthous  v.  Insurance  Co.,  36  Id.  250;  Murphy  v.  Murphy,  45 
Ala.  123;  Moore  v.  Floyd,  4  Ore.  260.    Thua,  where  a  decree  of  divorce  and 
alimony  waa  pronounced  againat  a  party,  and  he  afterwarda  contracted  a  sec- 
ond marriage,  it  waa  held  that  "having  availed  himaelf  of  the  benefits  of  the 
decree,  he  muat  bear  ita  buidena,"  and  could  not^  therefore,  appeal  from  it: 
Gamer  v.  Oamer,  38  Ind.  139;  and  see  Bourne  v.  Simpson^  9  K  Moo.  454. 
So  it  waa  held  in  Sims  v.  Lawes,  22  La.  An.  105,  that  where  a  party  agaimt 
whom  a  judgment  waa  rendered,  purchaaed  property  at  a  aale  under  the  judg- 
ment, it  waa  auch  an  acquieacence  in  the  judgment  aa  to  bar  hia  right  of  vpps^ 
Thia,  however,  waa  under  a  statutory  proviaion  in  the  Louisiana  Code  of 
Practice,  art.  567,  to  the  efiect  that  acquieacence  in  or  voluntary  ezecutioo  oi 
a  judgment  or  decree,  waivea  the  right  of  appeaL    In  accordance  witb  the 
general  principle  it  ia  held,  also,  that  where  on  making  an  order,  the  ooort 
impoaea  upon  the  party  applying  therefor  the  condition  that  he  ahall  pay  a 
certain  aum  aa  coata  to  the  oppoaite  party,  the  latter  by  accepting  the  pay- 
ment waivea  hia  right  of  appeal  from  the  order:    Taussig  v.  Hart,  33  Jf.  Y. 
Supr.  Ct.  157;   Lewis  v.  Irving  Ins,  Co,,  15  Abb.  Pr.  140,  note;  LapUmy. 
JeweU,  1  Bobt  639;   S.  C,  19  Abb.  Pr.  320;   Badway  v.  Graham,  4  Id.  468; 
Cogswell  v.  CoUey,  22  Wia.  399;   Lamprey  v.  Henk,  16  Minn.  405;  LewitY. 
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Wood,  42  Ala.  502.  So,  where  a  motion  for  a  new  trial  waa  granted,  anleea 
the  plaintiff  would  oonsent  to  rednoe  the  verdict^  and  he  did  oonsent^  it  waa 
held  that  he  coold  not  appeal  from  the  order:  Ckurhe  t.  Meigs,  10  Boew.  337. 
It  waa  held  in  Tyson  ▼.  WeUa,  1  CaL  378,  contrary  to  the  doctrine  of  tha 
caaea  joat  cited,  tliat  acceptance  of  costs  imposed  as  terms  on  making  an  order 
did  not  bar  the  right  of  appeal  on  the  novel  ground  that  payment  and  aooept- 
mojoe  were  necessary  to  make  the  order  a  final  one  so  as  to  be  appealable. 

Aa  ezception  to  the  general  doctrine  is  noted  in  Kattmg  v.  Kaatmgt  47  SI. 
438,  where  it  was  held  that  an  appeal  from  a  justice's  judgment  to  the  cir* 
coit  court  was  not  haired  by  the  acceptance  of  the  benefit  of  the  judgment 
because  the  cause  waa  tried  de  novo  in  the  circuit  court,  and  such  acceptance 
"WBa  no  more  than  a  receipt  of  part  of  what  was  claimed,  and  could  be  taken 
into  account  by  the  circuit  court  in  rendering  judgment.  Indeed,  thera 
aeema  to  be  no  great  inconsistency  in  accepting  payment  under  a  judgment 
or  decree,  and  at  the  same  time  appealing  from  it»  where  the  object  of  the  ap- 
peal is  not  to  reverse  the  judgment  in  toto.  It  has  been  held,  accordingly,  that 
the  rule  did  not  apply  to  a  decree  in  chancery  when  the  object  of  the  appeal^ 
by  the  party  who  prevailed  below,  was  not  to  reverse  the  decree,  but  to  obtain 
a  modification  of  it>  increasing  the  amount  allowed  him:  TarleUm  v.  OM* 
ikwaiie,  23  Ala.  346;  CUwea  v.  Dickinson,  8  Cow.  32a  But  where^  snper> 
added  to  an  acceptance  of  the  fruits  of  the  decree,  there  is  great  delay» 
together  with  other  circumstances  making  it  inequitable  to  grant  relief 
against  it,  the  right  of  appeal  will  be  deemed  waived:  Burton  v.  Brown^  22 
Grat.  1.  So,  a  creditor  who  has  accepted  an  allowance  made  him  under  a 
decree  of  distribution  in  the  surrogate's  court,  may  nevertheless  appeal  from 
it,  for  the  purpose  of  having  the  allowance  increased:  Higbie  v.  Westlake,  14 
X.  Y.  281.  And  it  was  held  in  Benkard  v.  Bahcock,  2  Bobt.  175;  S.  C,  17 
Abb.  Pr.  421;  27  How.  Pr.  391,  that  even  in  the  case  of  a  judgment  at  law, 
the  prevailing  party,  after  having  accepted  the  amount  of  the  verdict,  might 
appeal  on  the  ground  of  its  insufficiency;  and  that  such  acceptance  amounted 
to  no  more  than  the  acceptance  of  a  put  of  his  claim  before  judgment  would 
have  done.  But  in  such  a  case,  if  the  appellate  tribunal  cannot  try  the  cause 
ds  novo,  and  can  only  reverse  the  judgment,  and  remit  the  parties  to  the 
court  below,  we  have  the  inconsistency  of  a  party  undertaking  to  claim  the 
benefit  of  the  judgment,  and  at  the  same  time  attempting  to  set  it  aside  as 
erroneous. 

Apfeai.  bt  Dxvxhdakt  after  Patmxnt  on  C0MPLIA17CS.— I'he  general 
doctrine  of  the  cases  seems  to  be  that»  in  the  absence  of  any  statute  on  the 
subject,  the  party  against  whom  an  entirely  adverse  judgment  is  rendered 
does  not  lose  his  right  of  appeal  by  paying  the  amount  of  the  judgment^ 
either  before  or  after  taking  his  appeal,  since  this  is  no  more  than  the  judg- 
ment-creditor could  compel  him  to  do  if  no  stay  of  execution  were  awarded: 
Schermerhom  v.  }V?ieeler,  5  Daly,  472;  Burch  v.  Newbury,  4  How.  Pr.  145; 
i^hampion  v.  Plymouth  etc  Soc,,  42  Barb.  441;  Grim  v.  SempU,  39  Iowa,  570; 
KeUy  V.  Bloom,  17  Abb.  Pr.  229;  Arnes  v.  Chappel,  28  Ind.  469;  Dickensheets 
V.  Kaufman,  29  Id.  154;  WhUe  v.  Gr\ffney,  32  Id.  97;  HiU  v.  Starkweather, 
30  Id.  434;  Belton  v.  SmUIi,  45  Id.  291;  Kling  v.  Sfjour,  4  La.  An.  129.  So, 
especially  where  the  payment  is  coerced  by  execution:  BureJi  v.  Newbury,  4 
How.  Pr.  145;  Grim  v.  Semple,  39  Iowa,  570.  Bat  it  is  held  that  where  a 
party  convicted  of  a  crime  voluntarily  pays  his  fine  he  cannot  afterwards 
appeal  from  the  judgment:  State  v.  West/all,  37  Iowa,  575;  but  acceptance  of 
the  fine  does  not  prevent  an  appeal  by  the  state:  State  v.  Tate,  22  Iowa,  140. 
It  was  held,  however,  in  Floyd  v.  State,  32  Ark.  200,  that  where  a  justice 
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took  a  mortgage  to  fleotire  the  payment  of  a  ^e  and  then  maiked  tiie  ]iidg- 
ment  "  paid,"  the  defendant's  right  of  appeal  was  not  loaL 

And  compliance  with  a  decree  in  equity  doee  not  deprive  the  par^  ag^doak 
whom  it  is  rendered  of  hia  ri^t  to  appeal:  Peer  y.  Cooierom,  14  K.  J.  Eq. 
(1  McCart)  361;  WhUe  v.  Jones,  4  Call,  253.    Thna,  a  party  does  not  Im 
his  right  of  appeal  from  a  decree  by  ezecating  a  oonyeyanoe,  as  oommaiidri 
by  the  decree:  <yHara  v.  MatConntU,  93  U.  S.  150;  Erwin  ▼.  Lowrj/^  7  Hov. 
U.  S.  184.    So  where  a  bill  for  specific  periormance  was  dismissed,  but  the 
cause  was  retained  for  the  purpose  of  making  compensation  on  oonditian  tkafc 
the  complainant  would  bring  in  the  contract  to  be  canceled,  it  was  held  thifc 
the  complainant  would  not  lose  his  right  of  appeal  even  by  bringing  in  the 
agreement  and  filing  it  without  protest:  Rider  ▼.  Oray^  10  Md.  9SL    An 
appeal  from  a  docree  disallowing  an  injunction  will  not  bo  heard  where  tiio 
thing  to  be  enjoined  has  been  done  pending  the  appeal:  WaUace  t.  Imiiat^ 
apoUe,  40  Ind.  287. 

An  appeal  will  not  be  heard  where  after  it  was  taken  the  judgment  has 
been  paid  and  satisfied  by  sgreement  of  the  parties,  and  the  only  object  of 
the  hearing  in  the  appellate  court  is  to  save  the  attorney  of  the  appellant  hia 
costs:  Cock  v.  Palmer,  19  Abb.  Pr.  372. 

It  ia  provided  by  statute  in  Tioniaiana  that  vduntaiy  acqniesence  in  a  jodg*- 
ment  or  decree  by  paying  the  money  or  doing  the  thing  adjudged  or  decreed 
will  debar  a  party  from  appealing:  Code  of  Pr.,  art  567;  see  Bumtm  v.  Joh^ 
son,  27  La.  An.  625;  Thibodeaux  v.  Thibodeaux,  5  Id.  698;  ^eoeaanoe  </  De 
Egana,  18  Id.  59.  But  mere  submiasion  to  execution  is  not  such  acquiesomoe: 
State  v.  Brown,  29  La.  An.  861.  And  a  garnishee,  after  excepting  to  aa 
order  requiring  him  to  anawer  interrogations,  does  not  lose  hia  ri^t  of  appeal 
by  answering  the  interrogations:  State  v.  Parish  Judge,  23  La.  An.  717.  So 
it  is  held  that  a  guardian  may  appeal  from  a  judgment  requiring  him  to 
count,  where  without  a  stay  of  the  judgment  he  renders  his  account 
the  right  of  appeal:  MaiU^er  v.  SaiUoi,  4  La.  An.  375;  see^  also,  Si 
cfFlawtr,  3  Id.  292. 

ABANDomiEKT  OF  AXf  AppxAL  waivcs  the  right  to  prosecnte  a  aeoond  ap- 
peal: Barrow  v.  Brown,  28  La.  An.  459;  Edwards  v.  Marin,  Id.  567.  So  a 
neglect  to  prosecute  the  appeal  after  the  jurisdiction  of  the  appellate  coort 
has  attached:  Jenkins  v.  Bonds,  3  La.  An.  339;  CoUins  v.  Montieon,  9  Id.  39; 
BrickeU  v.  Conner,  10  Id.  235.  So,  the  withdrawal  of  an  appeal  upon  vaUd 
consideration:  IFan/ v.  J7o(2iiv>,  14  Md.  158;  but  not  otherwise.  Batiailare 
to  perfect  an  appeal  ia  no  waiver  of  a  aecond  appeal:  Barrom  v.  Browtk^  28  La^ 
An.  459;  Edwards  v.  Marin,  Id.  567;  Turner  v.  TapsooU,  29  Ark.  31&  Kor 
dismiaaal  of  an  appeal  for  want  of  a  proper  bond,  if  the  time  £or  appealing  haa 
not  expired:  Martinez  v.  Oaiardo,  5  CaL  155. 


MOTT   V.  HiGKS. 

[1  OOWXK,  513.] 

A  CoBPORATioK  IS  LIABLE  IN  ASSUMPSIT  for  the  aimple  oontraota  of  ita 
agents  acting  within  the  scope  of  their  authority  and  for  the  pmpuses 
of  the  corporation. 

A  Negotiable  Note  given  by  a  Corporation  is  binding. 

Contracts  not  under  Corporate  Seal  may  be  binding. 
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X^TDOBSINO  AS  AoKKT  Ifl  equivalent  to  a  declaration  thai  the  indoner  will 

not  be  penonally  liable. 
^  NoTx  nx  THX  Nams  or  a  Cobposation  execnted  by  the  president  thereof^ 

for  material  used  in  the  corporate  business,  will  bind  the  corporation. 
Ikdobseb  as  Witness. — A  special  indorser,  or  one  indorsing  as  agent,  is  a 

competent  witness  on  behalf  of  his   indorsee  against  the  maker,  or 

against  one  who  has  guaranteed  the  payment  of  the  note  to  the  indonee 

on  behalf  of  the  maker. 
-ChTABAHTOB's  LiABiUTT  FOB  CosTS. — One  who  has  a  promise  of  indemnity 

against  a  debt,  and  is  sued  and  obliged  to  pay,  may  reoorer  from  the 

guarantor,  the  principal,  interest  and  costs  expended. 
Thb  Testimony  or  a  Witness,  whose  competency  is  a  question  reservedt 

cannot  be  considered  in  determining  the  competency. 

AssmcpsiT.  The  declaration  contained  several  coanta,  some 
ot  ivhich  were  upon  a  special  agreement  on  the  part  of  Hicks 
to  deliver  over  to  Mott  the  first  parcel  of  glass  he  shonld  re- 
ceive from  the  Woodstock  glass  company,  of  which  the  defend- 
ant was  president,  as  indemnity,  if  plaintiff  would  indorse  a 
certain  note  made  by  defendant,  in  consideration  of  which 
plaintiff  did  indorse  and  was  obliged  to  take  up  the  note;  and 
alleged  breach  of  the  agreement.  Other  counts  were  upon  the 
note  itself,  setting  out  the  collateral  agreement  also.  Others 
were  upon  the  agreement  and  the  note  made  by  the  defendant 
as  president  of  the  Woodstock  glass  company;  and  still  others 
against  the  defendant  as  maker  and  the  plaintiff  as  first  in- 
dorsee. The  declaration  also  contained  the  ordinary  counts 
for  money  paid,  etc.,  had  and  received,  and  on  an  insimul  com* 
puiasseni.    Plea,  the  general  issue. 

The  note  referred  to  was  as  follows:  "New  Tork,  fourth 
month,  25,  1816.  Six  months  after  date,  the  president  and 
directors  of  the  Woodstock  glass  company  promise  to  pay  Israel 
Horsefield,  or  order,  nine  hundred  forty-eight  dollars  and  sixty- 
five  cents,  value  received.  Whitehd.  Hicks,  president.  (In- 
dorsed.)   Israel  Horsefield,  agent.     Jordan  Mott." 

The  evidence  of  the  special  agreement  was  conflicting;  two 
witnesses  testifying  that  Boe,  to  whom  the  glass  company  were 
indebted  for  wood  furnished  them,  having  made  demands  upon 
them  for  payment.  Hicks'  offered  the  company's  note,  which 
Boe  refused  to  take  unless  indorsed.  That  the  note  was  then 
made  out  in  the  form  above  set  forth,  Horsefield  being  the 
agent  of  the  company.  And  that  to  induce  Mott  to  indorse. 
Hicks  agreed  to  deliver  to  him,  as  an  indemnity,  the  first  glass 
he  should  thereafter  receive  from  the  company.  It  was  proved 
that  Hicks  had  subsequently  received  glass,  but  had  not  trans- 
ferred it  to  Mott.    It  was  also  proved  that  Boe  recovered  in  an 
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aotton  OB  the  note  against  Mott.  One  witness  testified  thai  he 
was  present  at  the  conversation  relating  to  the  alleged  in- 
demnity, and  that  Hicks  did  not  enter  into  such  an  agreement. 
Horsefield  was  offered  as  a  witness  for  the  plaintiff;  he  waa 
objected  to,  but  permitted  to  testify,  the  judge  reserving  the 
question  of  his  competency. 

The  jury  found  for  the  plaintiff  the  amount  of  the  jndg* 
ment  recovered  on  the  note  by  Boe  against  the  plaintiff  with 
interest. 

W.  Slomon^  for  the  defendant. 

J,  Anihon,  oorUra. 

WooBwoBTH,  J.  It  is  clear  that  Hicks  was  not  liable,  in  hia 
individual  capacity,  as  maker  of  the  note.  The  case  is  distin- 
guishable from  Ihfi  v.  Brewster  and  others^  1  Johns.  334  [6  Am. 
Dec.  280].  There  the  defendants  acknowledged  themselves 
bound  by  the  description  of  "  trustees  of  the  Baptist  sociely  of 
the  town  of  Richfield."  The  court  considered  it  a  mere  de- 
8criptio  personarum;  and  that  the  defendants  were  individually 
liable.  By  the  note  in  this  case,  **  the  president  and  directors 
promise  to  pay,"  subscribed  by  the  defendant  as  *'  presidenL" 
It  was  evident  here  was  no  personal  engagement,  nor  was  any 
such  intended.  The  plaintiff  and  Horsefield  were  intimately 
acquainted  with  the  whole  transaction.  The  indorsement  of 
the  former  was  obtained  for  the  purpose  of  giving  credit  to  the 
note,  not  on  account  of  the  defendant's  personal  responsibility 
being  questionable,  but  because  the  company  were  involved  and 
in  doubtful  credit.  It  cannot,  therefore,  be  permitted  to  the 
plaintiff  or  Horsefield  to  call  on  the  defendant  in  his  individual 
capacity.  If  he  is  liable,  it  must  be  on  the  collateral  undertak- 
ing set  out  in  the  special  counts.  Whether  the  Woodstock 
glass  company  were  bound  by  the  note  cannot  be  decided 
merely  by  the  want  of  a  seal;  for  a  corporation  may  make  a 
valid  contract  not  under  seal:  12  Johns.  231. 

In  Bank  of  Columbia  v.  PaUeraan,  7  Cranch,  299,  the  question 
whether  a  corporation  could  make  a  contract  legally  bindings 
except  under  its  seal,  was  fully  examined.  It  was  considered 
as  sound  law,  that  wherever  a  corporation  is  acting  within  the 
scope  of  tbe  legitimate  purposes  of  its  institution,  all  parol 
contracts  made  by  its  authorized  agents,  are  express  promises 
by  the  corporation ;  and  all  duties  imposed  on  them  by  law,  and 
all  benefits  conferred  at  their  request,  raise  implied  promises 
for  the  enforcement  of  which  an  action  may  well  lie.     This 
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etmMJct^  on  several  occasions,  have  taken  the  same  ground;  al« 
thcm^h  the  particular  cases  may  not  have  required  them  to  carry 
the  doctrine  to  the  same  extent,  they  have  nevertheless  oonsid- 
ered   the  law  correctly  settled  by  the  supreme  court  of  the 
XTnited  States:  Dcmforth  ▼.  Schoharie  ISimpUoe  Co.^  12  Johns. 
227;  Burm  y.  Bedor  of  Si.  Andrew's  Church,  14  Id.  118.    The 
^^voat  convenience  of  such  a  rule,  indeed,  the  necessity  in  some 
oases,  to  prevent  a  failure  of  justice,  will  not  be  doubted. 
ICbdem  decisions,  although  it  may  have  been  anciently  held 
aUierwise,  warrant  a  relaxation  of  such  technical  strictness, 
not  answering  any  salutary  purpose.    The  note  declared  on 
was  given  for  a  demand  against  the  company  for  supplies  of 
vrood,  the  defendant  was  president  and  treasurer;  Horsefield 
was  agent;  they  concurred  in  giving  it;  it  was  given  for  the 
benefit  of  the  corporation  by  their  authorized  agents;  the  assent 
of  the  corporation  is  inferable  from  such  acts;  they  are  within 
the  principles  laid  down,  and  consequently  binding.    But,  ad- 
mitting the  corporation  were  liable,  it  seems  to  me  this  will  not 
decide  whether  Horsefield  was  interested  in  the  suit;  that  will 
dex>end  on  the  question  of  his  liability  as  indorser.    If  liable  to 
him,  be  is  certainly  an  interested  witness;  for  the  effect  of  his 
teatimony  is  to  charge  the  defendant  on  a  collateral  undertak- 
ing, and  create  a  fund  for  the  payment  of  the  note.     If  the 
plaintiff  is  satisfied  from  this  scarce,  Horsefield  is  discharged. 
The  defendant  could  not,  after  payment,  substitute  himself  in 
the  place  of  the  plaintiff  and  call  upon  Horsefield;  for  it  will 
be  remembered  that  the  recovery  against  him  would  be  founded 
on  the  fact  that  he  had  received  funds  which  ought  to  be  ap- 
plied, this  making  him  the  debtor  to  that  extent.    No  principle 
of  law  or  equity  could,  in  my  view,  sanction  such  a  claim,  if 
attempted  to  be  enforced. 

The  remaining  inquiry  is  whether  the  plaintiff  could  sustain 
an  action  on  the  note  against  Horsefield  as  indorser?  I  incline 
to  think  he  could  not.  As  to  personal  liability  to  the  plaintiff 
on  the  note,  I  apprehend  he  stands  on  the  same  ground  as  the 
defendant.  To  Boe,  the  holder,  or  any  other  third  person,  he 
might  be  holden;  but  here  is  a  different  state  of  facts.  Horse- 
field acted  as  agent  in  this  transaction,  and  Mott  knew  it;  he 
also  knew  that  the  note  was  given  by  the  company  for  their 
proper  debt.  Titus,  the  defendant's  witness,  says  the  plaintiff 
and  Horsefield  called  together  on  the  defendant,  and  stated 
that  they  had  agreed  to  give  iioe  a  note  of  the  company,  and 
wished  the  defendant  to  sign  it  as  president.     The  note  was 
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exeouied  or  indorsed  by  the  plaintiff  and  Horsefield,  and  paased 
to  Boe,  who  recoTered  the  amount  from  the  plaintiff.  Jacob 
C.  Mott  testified  that  he  stated  to  the  defendant  that  he  undeir- 
stood  he  was  to  put  glass  in  the  plaintiff's  hands  to  secure  the 
payment  of  the  note,  and  that  agreement  had  been  the  plaint- 
iffs inducement  for  indorsing  the  same;  the  defendant  replied, 
there  was  such  an  agreement.  From  the  testimony  of  Titos, 
that  the  plaintiff  acted  jointly  with  Horsefield  in  obtaining  Qie 
note,  for  the  purpose  of  discharging  the  debt  to  Boe,  it  would 
seem  to  follow  that  if  Boe  compelled  the  plaintiff,  who  was  the 
second  indorser,  to  pay  the  money,  the  plaintiff  must  neces- 
sarily have  a  right  of  action  against  Horsefield,  to  contribute  a 
just  proportion,  and  consequently  he  must  be  an  interested 
witness;  for  although  the  company  were  liable  on  the  note, 
they  might  or  might  not  be  responsible;  and  a  recovery  against 
the  defendant  would  at  least  be  gaining  additional  security,  in 
which  Horsefield  had  a  decided  interest.  When,  howeyer,  the 
evidence  of  Mott  is  considered,  I  think  it  evident,  as  between 
Horsefield  and  the  plaintiff,  the  latter  did  not  look  to  the  for- 
mer  as  a  surety,  or  liable  to  him;  but  that  he  trusted  solely  to 
the  agreement  to  deliver  glass  for  his  indemnity.  The  defend- 
ant admitted  to  the  witness,  Mott,  that  this  was  the  induce- 
ment. This  fact  connected  with  another  that  Horsefield  was 
agent  of  the  company,  and  annexed  the  word  agent  to  his 
signature,  seems  to  warrant  the  conclusion  that  it  was  never  in- 
tended he  should  be  answerable  to  the  plaintiff  in  any  event; 
and  that  the  designation  of  the  character  in  which  he  indorsed 
was  a  declaration  to  the  plaintiff  that  he  intended  to  incur  no 
individual  responsibility.  The  true  question  is,  what  was  the 
meaning  of  the  parties?  Horsefield  professed  to  act  in  the 
capacity  of  agent.  It  was  analogous  to  a  special  assignment  to 
the  indorsee,  at  his  risk,  as  in  Bice  v.  Steams^  3  Mass.  225  [3 
Am.  Dec.  129J,  where  it  was  holden  that  the  indorser  was  not 
liable  to  pay.  Parsons,  chief  justice,  observed:  **  As  the  promisee 
had  the  property  of  the  note,  he  might  dispose  of  it  on  what 
terms  he  pleased,  with  the  assent  of  the  purchaser,  and  the 
latter  cannot  complain  of  the  necessary  effect  of  his  own  agree- 
ment. The  indorser  cannot  be  charged  upon  his  own  contract, 
decidedly  against  the  express  intent  of  it."  So  here,  Horsefield 
elected  to  indorse  in  the  character  of  agent.  In  MacbecUh  v. 
Haldermand,  1  T.  B.  181,  the  words  of  the  defendant's  letters 
were  sufficient  to  have  rendered  him  liable;  but  it  appeared 
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4hAt  he  acted  as  a  commanding  officer,  and  that  the  sapplies 
.were  for  the  use  of  the  public. 

It  was  determined  that  the  action  could  not  be  maintained. 
Asherst,  Justice,  said  the  question  must  be  what  was  the  mean- 
ing of  the  parties  at  the  time  of  entering  into  the  contract?  He 
said  that  a  person  acting  in  the  capacity  of  an  agent,  may,  un- 
doubtedly contract  in  such  a  manner  as  to  make  him  personally 
liable,  and  that  brought  it  to  the  true  question,  namely,  whether 
from  anything  that  passed  between  the  parties  at  the  time,  it 
was  understood  by  them  that  the  plaintiff  was  to  rely  upon  the 
personal  security  of  the  defendant.  The  general  principle  is 
reec^nized  in  England  and  in  our  own  country,  and  cannot  be 
questioned:  1  T.  B.  674;  1  Oranch,  325;  8  Mass.  162  [Sumner 
V.  Williams,  5  Am.  Dec.  83];  3  Oai.  69.  In  RcUhbonev.  BudUmg, 
15  Johns.  1,  it  is  said  there  is  no  difference  between  the  agent 
of  an  individual  and  of  the  government.  The  question  in  all 
cases  is,  to  whom  was  the  credit  given:  18  Johns.  407. 

In  examining  the  question  of  Horsefield's  interest,  I  have  kept 
out  of  view  everything  testified  by  himself;  for  when  he  was 
objected  to,  he  ought  or  ought  not  to  have  been  rejected.  If 
the  former,  and  yet  is  admitted  as  in  this  case,  de  bene  esse,  we 
cannot  receive  his  testimony  to  remove  the  objection,  which 
might  otherwise  be  urged  against  it.  But  if  from  the  disclosures 
of  other  witnesses  in  the  course  of  the  trial,  it  appears  that  he 
stands  indifferent,  the  court  vnll  receive  his  testimony.  It  is 
on  this  ground  that  I  have  considered  the  question.  If  Horse- 
field  was  competent,  I  think  the  verdict  is  supported  by  the 
weight  of  testimony,  and  ought  not  to  be  disturbed.  But  it  is 
contended  that  if  Horsefield  was  not  personally  liable,  then 
there  is  a  fatal  variance  between  the  note  declared  on  and  the 
note  proved.  The  objection  is  not  well  founded.  The  descrip- 
tion of  the  note  and  the  indorsement  by  Horsefield  may  be  con- 
sidered as  inducements  to  the  action.  The  liability  of  the 
defendant  arises  on  the  special  contract  made  with  the  plaintiff, 
by  which  the  former  promised  if  the  latter  would  indorse,  to 
deliver  glass  for  his  indemnity,  whether  Horsefield  indorsed  in 
his  individual  capacity,  or  as  agent  for  the  company,  does  not 
affect  that  liability.  In  either  character,  it  was  a  valid  transfer 
of  the  note  to  the  plaintiff. 

By  the  averment  that  Horsefield  indorsed  must  be  understood 
that  bis  interest  passed  to  the  plaintiff.  This  allegation  is 
satisfied  by  the  evidence  on  the  trial.  I  am  of  opinion  that 
the  plaintiff  is  entitled  to  judgment. 
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SuTBSBLABB,  J.    B  is  pttf ectlj  unUl  Mtiled  thai  if  a  peno& 
undertake  to  contract  as  agent  for  an  indiTidnal  or  oorponKtioa 
and  contracts  in  a  manner  which  is  not  legally  binding  npoa 
his  principal,  he  is  personallj  responsible:  While  y.  Skinner^  IS 
Johns.  307  [7  Am.  Dec.  381];  BandaU  v.  Van  Vechien  and  dkm^ 
19  Id.  60  [10  Am.  Dec.  193];  Tafl  ▼.  Brewsier  and  othsn,  9  Id. 
334  16  Am.  Dec.  280];  Tippeia  t.  WaUeer,  4  Mass.  595;  7  T.  &. 
207;  Thomas  t.  Bishop,  Cas.  temp.  Hard.  1;  8  Johns.  Cas.  70 
[Dtisenbury  y.  Ellis,  2  Am.  Dec.  144].    And  the  agent  when  soed 
npon  such  a  contract  can  exonerate  himself  from  personal 
liability,  only  by  showing  his  authority  to  bind  those  for  whom 
he  has  undertaken  to  act.    It  is  not  for  the  plaintiff  to  show 
that  he  had  not  authority.    The  defendant  must  show  affirms- 
tiyely,  that  he  had.    But  as  the  anthority  of  the  defendant  to 
act  for  the  company  on  this  occasion  was  not  questioned  at  the 
trial,  we  are  now^  perhaps,  bound  to  presume  it.     If  the  defend- 
ant was  instructed  or  authorized  by  the  company  to  make  the 
note  in  question,  then  there  is  no  doubt  that  they  are  liable  to 
the  plaintiff  for  the  amount  which  he  has  paid;  and  if  the 
company  is  liable,  the  defendant  is  not.    It  is  either  the  note 
of  the  company  or  of  Whitehead  Hicks,  it  cannot  be  both. 

The  ancient  technical  doctrine  that  a  corporation  could  not 
contract,   except  under  its  corporate  seal,  is  now  exploded. 
There  are  a  variety  of  cases  in  this  court,  in  which  they  have 
been  held  liable  upon  implied,  as  well  as  express,  promises: 
Danforth  v.  Schoharie  Turnpike  Company,  12  Johns.  227;  Dunn 
V.  Bector  of  St,  Andrews,  14  Id.  118;  Bandal  v.  Vctn  Vechien  and 
others,  19  Id.  60  [10  Am.  Dec.  193J.    In  the  case  of  The  Bank  of 
Columbia  t.  Patterson,   7  Granch,  306,  Mr.  Justice  Story,  in 
discusaiDg  this  point,  says:  '*  It  would  seem  to  be  a  sound  rule 
of  law,  that  wherever  a  corporation  is  acting  within  the  scope  of 
the  legitimate  purposes  of  its  institution,  all  parol  contracts 
made  by  its  authorized  agents  are  express  promises  of  the  cor- 
poration; and  all  duties  imposed  on  them  by  law,  and  all  benefits 
conferred  at  their  request,  raise  implied  promises,  for  the  in- 
forcement  of  which  an  action  may  well  lie."    The  Woodstock 
glass  company,  therefore,  are  clearly  responsible  to  the  plaintiff, 
either  in  an  action  upon  the  note  itself,  or  in  an  indMiatus  os- 
sumpsit  for  money  paid  to  their  use.     It  seems  to  follow  that 
the  defendant  cannot  be  held  liable  upon  the  note. 

By  tiie  special  agreement  of  the  defendant  to  deliver  to  the 
plaintiff  the  first  glass  which  he  should  receive  from  the  com- 
pany, as  his  indemnity  against  his  indorsement,  was  exclusively 


Oot.  1823.]  MoTT  V.  HiGKB.  657 

personal;  and  if  the  making  and  breach  of  it  wore  proved  by 
ooxnpetent  testimony,  there  is  no  ground  for  disturbing  the 
verdict.  This  presents  the  question  whether  Israel  Horsefield, 
tlie  payee  and  indorser  of  the  note  was  a  competent  witness  to 
prove  that  agreement. 

It  is  contended  by  the  defendant's  counsel,  that  Horsefield  was 
clirectly  and  strongly  interested  in  procuring  a  recovery  by  the 
plaintijff  against  the  defendant,  upon  this  collateral  guaranty, 
because  if  he  failed  to  recover  against  him  he  would  resort  to 
tlie  witness  upon  his  indorsement;  and  Hicks,  not  being  liable 
upon  the  note  as  maker,  the  indorsee  could  not  recover  from 
liim.     It  might,  perhaps,  be  sufficient  to  say,  in  reply  to  this 
azgument,  that  the  company  would  be  liable  to  the  indorser,  if 
Hicks  was  not;  and  although  it  may  be  inferred  from  the  case, 
that  the  company  were  not  in  vexy  good  credit,  it  does  not  ap- 
pear that  they  were  insolvent.    But  this  answer  is  susceptible 
of  another  and  more  conclusive  answer.     The  plaintiff  could 
not  recover  against  Horsefield,  as  indorser  of  the  note;  what- 
ever doubt  may  once  have  been  entertained  upon  the  subject, 
it  is  now  well  settled  that  an  indorser  may  make  a  restrictive 
indorsement.    He  may  limit  the  payment  to  a  particular  person : 
Burr.  1226;  Ancher  v.  The  Bank  of  England,  Doug.  637;  Chit. 
on  Bills,  151,  152.    He  may  exempt  himself  from  idl  liability  as 
indorser,  without  affecting  the  negotiability  of  the  note,  by 
especially  stating  in  the  indorsement  that  it  is  taken  at  the  risk 
of  the  indorsee:  Bice  v.  Sleama,  3  Mass.  225  [3  Am.  Dec.  129]; 
that  the  indorser  is  not  in  any  event  to  be  liable  to  pay  the  note: 
BusseU  V.  BaU,  2  Johns.  50;  that  it  is  taken  without  recourse 
to  the  indorser:  Wilson  v.  Codman's  Executor,  3  Cranch,  193. 
In  Bice  v.  Steams ,  the  indorsement  was  in  these  words:  ''For 
value  received,  I  order  the  contents  of  this  note  to  A.  B.  at  his 
own  risk.''    The  suit  was  against  the  makers  of  the  note,  and 
the  indorser  was  offered  as  a  witness  to  prove  their  handwriting; 
and  other  facts  showed  their  liability.    He  was  objected  to  on  the 
ground  of  interest.  Ohief  Justice  Parsons,  in  delivering  the  opin« 
ion  of  the  court,  says:  "  Upon  consideration,  we  are  of  opinion 
that  the  promisee,  indorsing  the  note  under  this  express  stipu- 
lation, is  not  eventually  bolden  to  pay  the  note,  if  the  maker 
should  not.    As  the  promisee  had  the  property  of  the  note,  be 
might  dispose  of  it  on  what  terms  he  pleased,  with  the  assent 
of  the  purchaser,  and  the  latter  cannot  complain  of  the  neces- 
sary effect  of  his  own  agreement;  and  the  indorser  cannot  be 
charged  upon  his  own  contract,  directly  against  the  express 
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intent  of  it.  The  indorser,  therefore,  had  no  interest  in  the 
event  of  the  suit,  and  was  a  competent  witness."  The  indorae- 
znent  of  a  note  creates  a  new  contract  between  the  parties,  and 
it  requires  no  reasoning  to  show  that  the  indorser  can  exempt 
himself  from  all  liability  by  a  special  indorsement;  he  can  make 
that  liability  depend  upon  a  particular  contingency,  or  restrict 
it  to  a  particular  character  or  fund.  A  bill  of  exchange,  or 
promissory  note,  must,  as  between  the  drawer  and  acceptor  of 
the  one,  and  the  maker  and  payee  of  the  other,  be  absolute,  and 
payable  at  all  events;  not  out  of  any  particular  fond,  or  depend- 
ent upon  any  contingency.  But  when  such  an  instrument  is 
once  made,  the  subsequent  parties  to  it  may  attach  such  con- 
dition to  its  transfer  as  they  may  think  proper:  ChiL  on  B3l8» 
140. 

Was  Horsefield's  indorsement  upon  this  note  conditioniil  or 
absolute  ?  There  can  be  no  doubt  that  it  was  not  the  intention 
of  the  parties  that  either  Hicks  or  Horsefield  should  be  individ- 
ually liable  upon  .the  note.  And  this  is  apparent  upon  the  fiuse 
of  it.  It  was  drawn  in  the  name  of  the  president  and  directors 
of  the  Woodstock  glass  company,  signed  by  Hicks  as  presi- 
dent, and  indorsed  by  Horsefield  as  agent,  carrying  upon  the 
face  of  it  strong,  if  not  conclusive,  evidence,  that  it  was  a  com- 
pany transaction,  and  that  Hicks  and  Horsefield  acted  in  their 
official  capacity.  It  is  not  necessary  for  us  to  determine  whether 
a  bona  fide  holder  of  this  note,  without  notice  of  the  original 
transaction,  could  recover  upon  it  against  the  indorser  or  not, 
thouph  I  should  be  strongly  of  the  opinion  that  he  could  not, 
as  enough  appears  on  the  note  to  put  him  upon  inquiry.  But 
the  plaintiff,  with  a  full  knowledge  of  all  the  facts,  most  clearly 
cannot  recover  against  Horsefield  in  his  individual  character, 
admitting  the  company  to  be  bound  by  the  note.  Whether,  if 
the  contract  was  not  binding  upon  the  company,  Horsefield 
would  be  personally  responsible  (as  I  have  already  shown  Hicks 
would),  it  is  not  necessary  to  discuss.  I  am  therefore  of  opinion 
that  Horsefield  was  a  disinterested  witness,  and  was  properly 
admitted  by  the  judge  to  prove  the  guaranty  of  the  defendant. 

There  is  no  force  in  the  objection  that  if  Horsefield  is  not 
personally  responsible  as  indorser,  there  is  a  variance  between 
the  note  declared  upon,  and  that  given  in  evidence.  In  the  count 
upon  the  guaranty  upon  which  the  plaintiff  must  recover,  the 
note  is  stated  merely  by  way  of  inducement  to,  and  as  explan- 
atory of,  the  special  agreement.  It  is  mere  matter  of  evidence, 
and  the  question  of  variance  cannot  arise.     The  plaintiff  is  en* 
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titled  to  recover,  not  only  the  amount  of  the  note,  but  also  the 
damages  and  costs  sustained  in  consequence  of  the  suit  against 
him.  The  defendant  undertook  to  indemnify  as  far  as  the  glass 
"wliich  he  should  receive,  would  go.  The  evidence  justifies  the 
'belief  that  the  glass  received  by  him  exceeded  in  value  the  re- 
covery against  the  defendant. 

TTpon  the  whole  case,  therefore,  I  am  of  opinion:  1.  That  the 
note  in  question  is  binding  upon  the  Woodstock  glass  company, 
and  that  the  defendant,  therefore,  is  not  personally  responsible 
upon  it;  2.  That  he  is  responsible  upon  his  guaranty,  and  that 
Horsefield,  the  indorser,  was  a  competent  witness  to  prove  the 
special  agreement. 

Savaos,  0.  J.,  dissented  [after  stating  the  facts]:  A  new  trial 
18  asked  on  two  grounds:  1.  That  Horsefield  was  not  a  com- 
petent witness;  2.  That  if  admissible  as  a  witness,  then  the  evi- 
dence does  not  support  the  declaration. 

It  appears  to  me  that  Horsefield  is  liable  to  the  plaintiff  as 
indorser;  and  consequently  is  directly  interested,  whether  the 
note  be  considered  that  of  the  company  or  the  defendant.  It 
is  alleged  that  he  is  not  interested,  because  it  was  no  part  of 
the  original  understanding  that  he  was  to  be  liable;  that  hid  in- 
dorsement, as  agent,  was  a  notice  to  all  subsequent  holders 
that  he  would  be  reponsible  as  agent  only,  and  not  individually. 
The  facts  upon  which  this  question  must  be  decided  are  such 
as  appear  in  the  case,  independent  of  Horsefield's  testimony; 
and  these  show  nothing  about  the  original  execution  of  the 
note.  Horsefield,  it  is  true,  signed  the  indorsement,  "  Israel 
Horsefield,  agent."  But  why  agent?  Agent  for  whom?  He  is 
the  payee  of  the  note  individually,  and  it  does  not  appear,  ex- 
cept from  his  own  testimony,  that  he  was  agent  for  the  com- 
pany. They  cannot  be  sued  upon  this  indorsement;  and  no 
judgment  could  be  rendered  against  Horsefield,  which  would 
bind  their  property.  He  is,  therefore,  liable  personally,  or 
there  is  no  liability  attached  to  this  indorsement.  In  Thacher 
V.  Dinsmore^  5  Mass.  299  [4  Am.  Dec.  61],  it  is  decided  that  the 
guardian  of  an  insane  person  cannot  avoid  responsibility  upon 
a  note,  signed  by  him  as  guardian:  Foster  v.  FuMer,  6  Mass. 
68,  S.  P.  In  Taft  v.  Brewster,  9  Johns.  334  [6  Am.  Dec.  280], 
the  defendants  executed  a  bond  by  the  style  of  ''Trustees  of 
the  Baptist  society  of  the  town  of  Richfield."  The  court  say 
the  bond  is  given  in  their  individual  capacities;  and  the  addi- 
tion of  trustees,  etc.,  is  a  mere  description  of  the  persons:  See, 
also,  Wilkes  et  al.  v.  Back,  2  East,  142;  White  v.  Cuyler,  6  T.  B. 
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177;  Combe's  oaae,  9  Co.  72  b;  White  ei  al.  t.  iSi^tfinep,  13 
Johns.  307  [7  Am.  Deo.  381].  I  confess,  therefore,  I  can  see 
nothing  in  the  facts  of  the  case,  independent  of  Hocse&^d'a 
testimony,  which  looks  like  dischazging  him  from  his  liability 
as  indorser. 

I  concur  in  the  answer  which  has  been  given  to  the  aigmnmii 
that  this  witness  was  rendered  indifferent  hy  a  balance  of  in- 
terest, being  liable  at  all  events  either  to  the  plaintiff  or  de- 
fendant, the  latter  of  whom,  as  surety,  would  be  entitled  to 
stand  in  the  place  of  the  former.    The  vexy  contract  relied  upon 
preHsupposes  that  the  defendant  must  be  put  in  funds  by  the 
company  before  any  liabilily  could  attach  to  him  personally. 
Being  thus  paid  by  the  maker,  he  could  ncTer  afterwards  call 
upon  the  indorser.     It  then  becomes  important  to  inqniie 
whether,  independent  of  Horsefield's  testimony,  there  was  suf- 
ficient evidence  before  the  jury  to  warrant  the  verdict.     Be- 
jecting  the  testimony  of  Horsefield,  the  facts  proved  are — the 
making  of  the  note,  the  recoveiy  upon  it  against  the  plaintiff 
as  indorser,  the  admission  of  the  defendant  that  the  plaintiff's 
inducement  to  indorse  was  the  agreement  that  glass  enough 
should  be  put  into  the  hands  of  the  latter  to  indemnify  him, 
and  the  defendant  added  that  but  for  the  election  of  Mr.  Abeel 
as  director,  the  agreement  would  have  been  complied  with.    A 
further  admission  was  that  the  first  glass  which  came  down  was 
to  have  been  thus  appropriated,  and  that  if  the  defendant  had 
received  glass  enough  for  the  purpose  he  ought  to  pay  the  note; 
but  he,  at  the  same  time,  denied  that  he  had  received  enough. 
This  is  the  amount  of  the  testimony  on  the  part  of  the  plaintiff, 
rejecting  Horsefield's,  and  certainly  is  not  sufficient  to  sustain 
either  of  the  counts  in  the  declaration  which  go  upon  the  guar- 
anty. 

The  plaintiff  then  cannot  sustain  this  verdict  unless  the  de- 
fendant is  personally  liable  on  the  note.  He  is  so,  undoubtedly, 
unless  the  company  is  liable:  Sandall  v.  Van  Vechien^  19  Johns. 
63  [10  Am.  Dec.  193],  per  Piatt,  J.,  and  the  cases  cited  by  him. 
Formerly  it  was  holden  that  a  corporation  could  be  bound  by 
its  corporate  seal  only.  Later  adjudications  have  established  a 
different  doctrine:  Chit,  on  Bills,  20;  and  it  is  now  perfectly 
well  settled  that  an  action  of  assumpsit  will  lie  against  a  cor- 
poration upon  the  simple  contract  of  its  authorized  agents, 
when  acting  within  the  scope  of  the  legitimate  purposes  of 
such  incorporation:  Bank  of  Columbia  v.  Patterson's  admr.,  7 
Cranch,  306;  Danforth  v.  Schoharie  Turnpike  Company,  12  Johns. 


Oct.  1823.]  MoTT  V.  HiOKS.  661 

^7;  Dann  v.  The  Rector  etc.  ofSL  AndreufB  Church,  14  Id.  118; 
RandaU  y.  Van  Vechten,  19  Id.  80  [10  Am.  Dec.  193].  Independ- 
ent of  Horsefield's  testimony,  it  appears  that  the  note  was  given 
by  the  defendant  as  president  of  the  Woodstock  glass  company 
for  wood  furnished  the  company  in  prosecuting  the  manufac- 
ture of  glass,  the  purpose  of  the  incorporation.  The  company 
being  liable  even  on  an  implied  promise,  there  can  be  no  need 
of  authority  to  show  that  they  were  equally  liable  on  an  ex- 
press one—a  promissory  note,  negotiable  within  the  statute  of 
Anne,  1  B.  L.  151;  for  should  it  be  objected  that  this  statute  is 
confined  to  notes  when  drawn  by  any  person,  etc.,  and  that 
corporations  are  not  mentioned,  I  answer,  it  has  been  decided 
by  this,  court  that  the  person  includes  corporations  in  a  Yariety 
of  cases:  15  Johns.  382;  and  there  is  no  doubt  that  upon  a 
fair  construction  of  this  act  corporations  are  included.  In  my 
opinion,  therefore/  this  was  a  good  promissory  note  against  the 
company. 

I  agree  that  if  Horsefield  is  to  be  considered  a  mere  agent, 
and  not  liable  to  the  plaintiff  at  all,  he  is  a  competent  witness, 
and  his  testimony  supports  the  declaration;  for  the  yariance  of 
the  word  agent,  added  to  his  name,  I  do  not  think  material.  It 
might  be  rejected  as  surplusage.  But  being  liable,  I  think,  as 
indorser,  for  aught  that  appears,  independent  of  his  own  testi- 
mony, he  is,  of  course,  an  incompetent  witness.  As  the  other 
testimony  does  not  justify  the  verdict,  it  ought  to  be  set  aside 
and  a  new  trial  granted,  the  costs  to  abide  the  event  of  the 
«uit. 

Judgment  for  the  plaintiff. 

That  a  Cobpobation  may  siake  Notes  and  other  simple  oontncts,  with- 
out affixing  its  corporate  seal;  and  that  it  may  be  hound  like  an  individual 
hy  contracts  entered  into  by  its  agents  acting  within  the  scope  of  their  au- 
thority, and  by  contracts  implied  from  a  coarse  of  dealing,  or  from  the 
circnmstances  of  a  transaction,  are  propositions  entirely  settled  in  the  Amer- 
ican courts.  Says  Mr.  Daniel,  in  his  work  on  Negotiable  Instruments,  sec. 
382:  ''In  this  countxy,  three  propositions  respecting  private  corporations 
may  be  regarded  as  settled:  1.  That  it  has  implied  power  to  contract  debts 
like  an  individual,  whenever  necessary  or.  convenient,  in  furtherance  of  its 
legitimate  objects;  2.  That  whenever  it  may  contract  a  debt  it  may  borrow 
money  to  pay  it;  and,  3.  That  whenever  it  contracts  a  debt  for  materials,  serv- 
ices, or  otherwise,  in  the  scope  of  its  business,  or  borrows  money,  it  may  exe- 
cute a  negotiable  hill,  note,  or  bond,  and  secure  it  hy  mortgage  to  the  creditor, 
in  payment."  In  other  words,  for  the  purpose  of  carrying  out  the  legitimate 
objects  of  its  incorporation,  its  powers  of  contracting  are  just  as  ample  as 
those  of  an  individual  The  principal  case  is  regarded  as  a  leading  authority 
on  this  subject  in  New  York,  and  the  doctrines  laid  down  in  it  are  approved 
Am.  Di:c.  Vol.  XIII— 36 
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and  applied  in  many  tnbseqnent  deciaions:  Mom  ▼.  OoUqfy  2  Hillt  265;  Saf- 
fordy.  Wyckof,41d.  442;  KeUyv.  Mauor,  Id.  263;  Jf<m  v.  Borne  Lead  li. 
Co.,  5  Id.  137;  BuseeU  y.  ifayor,  2  Den.  461;  JfeCulUmgh  t.  ITom^  6  Id.  567; 
Barker  y,  Meehaniee'  F.  Ina.  Co.,  3  Wend.  94;  TwJber  ▼.  Trueteee,  7  Id.  254; 
AUorney^general  v.  X.  <i&  /*.  /n«.  Co.,  9  Paige,  477;  Brady  v.  Maiyor,  1  Birb. 
584;  ffaUtead  v.  ifayor,  5  Id.  218;  Conro  ▼.  Porl  ^enty  /rem  Co,,  12  Id.  27; 
Partridge  ▼.  Badger,  25  Id.  146;  Afead  ▼.  JTeefer,  24  Id.  20;  Beero  y.  Phmiz 
Olaee  Co.,  14  Id.  358;  Barry  ▼.  MerchamU  Exch.  Co.,  1  Sandl  Ch.  280;  Moto 
▼.  AwreU,  10  K.  Y.  449;  KetdKum  y.  City  <^  Bugalo,  14  Id.  356;  Carti*  v. 
Xeavitt,  15  Id.  9;  Peteraon  v.  Mayor,  17  Id.  499;  //eaaitt  ▼.  Biatd/ord,  LL 
521;  JSamea  ▼.  Ontario  Bank,  19  Id.  152;  SmUh  v.  Xow,  21  Id.  296.    The 
plenary  powers  of  corporations,  in  this  respeot,  are  affirmed  alao  in  the  f  oUov- 
ing  decisions  in  other  courts:  Bayerque  y.  San  Praneieoo,  1  McAllister,  175^ 
citing  the  principal  case;  Boas  y.  City  of  Madiaon,  1  Ind.  281;  HaamUom  t. 
KeweaalU  B.  B.  Co.,  9  Id.  359;  Hardy  y.  Merriman,  14  Id.  203;  BaSbroad 
Co.  T.  EvanaoilU,  15  Id.  395;  McCabe  y.  Board  qf  CommMomtra,  46  Id.  38; 
WolcoU  V.  Johnaon,  53  Id.  273;  MeMaatera  v.  Bead,  1  Grant'a  Cas.  36;  Com- 
numtoeaUh  v.  PiUaburgh,  41  Pa.  St  278;  Smith  y.  Eureka  Flour  MiOa,  6  CaL 
1;  Came  v.  Brigham,  39  Me.  35;  Thon^Mon  y.  Lambert,  44  Iowa,  239;  Ne» 
Athena  v.  Thotnaa,  82  IlL  259;  Commercial  Bank  v.  Newport  Mfg.  Co.,  1  Bw 
Mon.  13;  Lueaa  v.  Pitney,  3  Dutch  (K.  J.),  221;  Stratum  y.  Allen,  16  K.  J. 
Eq.  229;  Buckley  v.  Brigga,  30  Ma  452;  Clark  v.  ^dbol  Diatrict,  3  B.  L  199; 
Commiaaionera  v.  Atlantic  etc  B.  B.  Co.,  77  N.  C.  289;  Bank  qf  Columbia  t. 
Patteraon,  7  Cranch,  299;  WItite  Water  etc.  Co.  ▼.  VaOette,  21  How.  (U.  &) 
414;  see,  also,  Ang.  &  Ames,  sec.  257;  2  Kent  Com.,  sec  291;  Fay  v.  Ifobk, 
12  Cuah.  1.    Indeed,  the  doctrine  that  a  corporation  cannot  make  or  aothop 
iae  a  contract,  except  imder  its  corporate  seal,  is  entirely  exploded  in  thii 
country:  Ang.  &  Ames  on  Corp.,  sec  237;  Cheatnut  Hill  T.  Co.  ▼.  Butter,  8 
Am.  Dec.  675;  CancU  Bridge  v.  Cordon,  11  Id.  170;  and  see  Munn  y.  Commit' 
aion  Co,,  d  Am.  Dec.  219;  Berka  Turnpike  y.  Myera,  9  Id.  402.    Bat  the  offi- 
cers or  agents  of  a  corporation  have  no  power,  without  express  authority,  to 
bind  it  to  the  payment  of  a  debt  contracted  before  it  was  incorporated; 
White  V.  Weatport  Mfg.  Co,,  11  Am.  Dea  168;  and  see  Wyman  v.  Hallow^ 
Bank,  7  Id.  194. 

Indobsbment  bt  Aoknt. — ^Mr.  Daniel  expresses  the  opinion  that  where 
one  indorses  a  note  or  bill  with  the  addition  of  the  word  "af^entt"  or  oam 
other  equivalent  term,  it  ought  to  be  regarded  as  mere  deaeriptioperaoua,  sod 
he  should  be  held  personally  bound  by  the  indorsement^  unless  there  is  some- 
thing in  the  circumstances  clearly  demonstrating  that  the  agent  was  not  to 
be  liable:  1  Daniel  on  Neg.  Inst.,  sec.  301.     And  in  section  302  he  makes  the 
following  comments  on  the  principal  case  on  this  point:  "A  peculiar  cue 
was  decided  in  N^ew  York.    The  note  was  payable  to  'Israel  Horsefield  or 
order,'  simply.     It  was  indorsed  'Israel  Horsefield,  agent,'  and  by  him  de- 
livered for  a  debt  dae  by  a  company  of  which  he  was  agent.    It  was  held 
that  the  form  of  the  indorsement,  under  the  circumstances  (which  might  be 
shown),  indicated  to  the  plaintiff  that  it  was  merely  intended  by  the  payee 
to  transfer  title  to  the  paper  without  recourse,  though  as  to  a  third  psrtyit 
might  be  different.     Chief  Justice  Savage  dissented.    The  esse  has  been 
quoted  as  holding  that  such  an  indorsement  in  equivalent  to  an  indorsemeDt 
without  recourse,  and  it  has  been  so  construed  by  the  courts:  Hieka  v.  Hiaiit 
9  Barb.  531;  Bahcock  v.  B^^man,  11  N.  Y.  200;  1  Pars.  N.  &  B.  96l     But  we 
think  that  it  only  determines  that  under  the  peculiar  ciroumstanoes  it  hid 
that  effect.     In  the  absence  of  evidence  as  to  the  circumatanoea  of  the  tnoi- 
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actioiiy  it  luB  been  held  in  New  York  that  a  draft  diawn  on  'D.,  ag't  C.  K 
Co.,*  and  accepted  in  like  manner,  would  not  bind  the  company:  Baighi  ▼. 
Naylar,  5  Daly,  219." 

Xbe  doctrine  of  the  principal  caae  on  this  point  ia  folly  affirmed  in  tha 
a.bo^e  cited  decision  of  Babeoek  y.  Beman,  IX  N.  Y.  200,  where  the  oonrt  eay : 
'*Xhfi  caae  of  MaU  v.  Hieka  is  a  direct  adjadication  upon  this  very  point  by 
the  liic^est  court  of  original  joriadiction  in  this  state,  and  it  haa  been  acqui- 
esced in  and  regarded  as  the  law  for  a  great  length  of  time.     The  qneetion 
'wae  in  the  highest  degree  practical,  and  of  more  freqnent  occurrence  than 
almost  any  other.    It,  moreover,  related  to  commercial  paper,  in  respect  to 
vrliicb  it  is  of  the  utmost  importance  that  the  decisions  of  the  oonrt  shonld 
be  stable,  so  that  they  may  be  relied  on  with  confidence  by  the  community, 
"We  should  be,  therefore,  most  reluctant  to  depart  from  the  principle  of  the 
even  if  it  could  be  successfully  questioned  as  not  in  harmony  with  legal 
Jogies.    We  think,  however,  it  is  not  subject  to  any  such  critidauL    It 
lias  been  followed  in  principle  in  Brockway  v.  Allen,  17  Wend.  41,  and  in 
Uickt  V.  Hinde,  9  Barb.  528,  and  haa  not  been  questioned,  so  far  as  we  know, 
"by  any  case."    It  was,  therefore,  held  in  that  case  that  where  a  note  waa 
made  to  the  treasurer  of  a  corporation  and  indorsed  by  him  with  the  addition 
of  bis  official  designation,  he  was  not  personally  bound  by  such  indorsement. 
The  same  doctrine  was  recognized  in  Browne  v.  Douglas,  28  Barb.  812;  and 
applied  to  an  indorsement  by  the  assignee  of  an  estate:    See,  also»  Duaau  v. 
Bourtt,  1  McAlHster,  20.     But  in  Mom  v.  LivingsUm,  4  N.  Y.  208,  where  a 
bill  waa  drawn  by  an  agent  of  a  corporation  in  favor  of  another  upon  tha 
president^  and  indorsed  by  the  payee  to  a  creditor  of  the  corporation  in  pay- 
ment of  his  wages,  and  the  president  accepted  the  bill  signing  the  aoceptaDce 
with  the  addition  of  his  official  designation,  it  was  held  that  an  action  would 
lie  against  him  personally,  there  being  nothing  to  indicate  an  intention  not 
to  be  personally  bound.     And  in  atone  v.  Wood,  7  Cow.  453,  it  was  held  that 
where  one  signed  a  contract  as  *' agent,'*  he  must  contract  so  as  to  bind  his 
principal  in  order  to  exonerate  himself.     So,  in  WeUand  Canal  Co,  v.  Hoik' 
away,  8  Wend.  480.     The  doctrine  of  the  principal  case  on  this  point  is  ap- 
proved in  Sayrt  v.  Nicltols,  7  Gal.  535,  and  Ha^keU  v.  Comisfi,  13  Id.  45,  and 
applied  to  contracts  where  one  signs  as  agent  when  the  principal  is  known, 
and  it  is  held  that  such  contracts  do  not  bind  the  agent  personally.    This 
subject  of  the  personal  liability  of  agents  upon  their  contracts  is  discussed  at 
length  in  the  note  to  McDonough  v.  Temjdeman,  2  Am.  Dec.  513;  see,  also, 
Dusenbury  v.  Ellis,  2  Id.  144,  and*  note;  Long  v.  Colbum,  6  Id.  160,  and  note; 
Ta/t  v.  Brewaier,  Id.  280;  White  v.  Skinner,  7  Id.  381;  Balhu  v.  Talbot,  8  Id. 
146;  BeUaa  v.  Baye,  9  Id.  385;  MiUheU  v.  Hazen,  10  Id.  169;  Randall  v.  Van 
VeeJUeu,  Id.  193;  Stmehfield  v.  LiUU,  Id.  70;  Underwood  v.  Oibaon,  9  Id.  82; 
Stetson  V.  Patten,  11  Id.  111.     As  to  the  personal  liability  of  public  agents 
upon  contracts  made  by  them,  see  Brown  v.  Austin,  2  Am.  Dec.  11,  and  note; 
Freeman  v.  Otis,  6  Id.  66;   WaXker  v.  SwaHwout,  7  Id.  335;  Stinel^lield  v.  Lit- 
tle, 10  Id.  65.     Concerning  the  power  of  an  agent  to  maintain  an  action  in  hia 
own  name  on  a  promise  made  to  him  as  agent,  see  Clap  v.  Day,  11  Am.  Dec 
99,  and  note;  and  Arlington  v.  Hinds,  12  Id.,  and  note. 

That  the  Compxtenct  of  a  Witness,  when  drawn  in  question,  cannot 
he  shown  by  the  party  calling  him,  from  his  (the  witness's)  own  testimony,  ii 
a  point  upon  which  the  principal  case  is  cited  and  followed  in  Shims  v.  Mor* 
ris,  8  Cow.  60;  Bank  rf  Utiea  v.  Mersereau,  3  Barb.  Ch.  528;  WiUeox  v.  Smithy 
26  BarK  316;  People  v.  Anderson.  26  CaL  129. 
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JoH^ON  t;.  Dai/ton. 

ToBTS  OH  THB  HiOH  SsAfl,  on  board  a  foreign  vesael,  and  between  faaa^ 
snbjectB,  may  be  taken  cognizance  of  in  the  coorte  of  this  oonntiy.  But 
it  ia  cnatomary  to  ezerciBe  a  sound  diacretion  in  the  exercise  of  the  jorii- 
diction. 

Idem. — ^Where  a  foreign  seaman  has  been  discharged  in  this  oountry,  he  loaj 
maintain  an  action  in  onr  oonrts  for  the  tort  committed  on  the  high  sasi 
while  the  relation  of  master  and  seaman  existed. 

Shifpino  Articles,  Fixino  thb  Wages  to  be  paid,  famish  the  only  kgd 
evidence  of  the  contract,  and  will  limit  the  amount  of  a  marinei^s  re- 
covery. 

Cebhobabi  to  the  marine  court  of  the  city  of  New  York.    Dal- 
ton  sued  Johnson  for  an  assault  and  battery  committed  by  him 
on  the  high  seas,  on  board  the  British  ship  Dominica,  whereof 
Johnson  was  master.     The  assault  and  battery  were  proved. 
The  plaintiff  had  executed  shipping  articles  in  England  for  a 
Toyage  from  Liverpool  to  New  York,  thence  to  Charleston  and 
return  to  Liverpool.     When  fifteen  or  sixteen  days  out,  the  ship 
sprang  a  leak,  and  upon  consultation  it  was  determined  (o  pat 
back  for  Cork.   After  sailing  in  that  direction  twenty-four  honiB, 
the  weather  being  fine,  the  master  consulted  with  the  seamen 
about  returning  to  New  York.     He  told  them  that  if  they  would 
return,  any  man  might  leave  at  New  York  who  did  not  like  the 
vessel.    They  then  sailed  for  New  York.     On  arriving  there, 
the  plaintiff  and  others  applied  for  permission  to  leave;  they 
were  told  that  they  could  go  ashore.     They  did  so,  and  on  the 
following  morning  returned  and  asked  for  their  clothes.   These 
the  master  refused  to  give  up,  without  an  order  from  the  Brit- 
ish consul.    The  plaintiff  procured  his  order,  and  took  away 
his  clothes,  without  objection  on  the  master's  part.    A  day  or 
two  afterwards  plaintiff  went  to  see  if  his  order  to  receive  his 
wages  at  Liverpool  was  ready,  when  the  master  ordered  him  out 
of  the  ship,  saying  that  he  did  not  belong  there.     The  defeod- 
ant  proved  that  at  New  York  he  told  the  men  if  they  would  not 
work,  they  might  leave — he  would  not  discharge  them.    Their 
quitting  the  ship  was  noted  in  the  log-book,  but  it  did  not  say 
without  leave.     Neither  the  captain  nor  the  mate  told  the  men. 
uo  stay  by  the  vessel  aftet  they  arrived  at  New  York. 
Judgment  for  the  plaintiff. 

Briated  and  J.  Ardhon,  for  the  plaintiff  in  error. 

2>.  Oraham,  contra. 
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Sj  Court,  WooDWOBTH,  J.     The  only  question  is,  whether  the 
court  below  ought  to  have  exercised  jurisdiction  in  this  case. 

The  marine  court  are  authorized  bj  statute  to  hear,  try  and 
determine  all  actions  for  assault  and  battery  committed  by  the 
master  or  commander  of  any  ship  or  vessel  in  any  merchant 
eervice,  upon  any  officer,  seaman  or  mariner  on  the  high  seas: 
2  XL.  L.  882.    This  power  is  not  limited  to  cases  arising  where 
the  Teasel  and  parties  are  citizens  of  this  country;  for  by  the 
Lkw  of  nations,  the  courts  of  the  country  to  which  the  vessel 
belongs  have  not  exclusive  jurisdiction.    Our  courts  may  take 
oog:mzance  of  torts  committed  on  the  high  seas  on  board  a 
foreign  vessel,  where  both  parties  are  foreigners;  but  on  prind- 
jples  of  comity,  as  well  as  to  prevent  the  frequent  and  serious 
injuries  that  would  result,  they  have  exercised  a  sound  discretion 
in  entertaining  jurisdiction  or  not,  according  to  ciroumstanoes. 
The  manifest  inconvenience  of  allowing  seamen,  at  an  inter- 
mediate port,  and  before  the  voyage  was  ended,  to  harass  the 
master  by  suits,  had  induced  our  courts  to  decline  interference 
in  ordinary  cases,  and  leave  the  parties  to  seek  redress  in  the 
courts  of  their  own  country :  Gardner  v.  Thomas,  14  Johns.  184 
[7  Am.  Dec.  445].    In  that  case  it  appeared  that  both  parties 
were  British  subjects  on  board  a  British  vessel.    A  seaman  sued 
the  master  for  an  assault,  this  court  refused  to  allow  the  justices^ 
court  of  the  city  of  New  York  to  take  cognizance  of  the  cause* 
In  the  opinion  delivered,  stress  seems  to  be  laid  on  the  fact 
that  for  aught  which  appeared,  the  parties  intended  to  retu  m  to 
their  own  country,  at  the  completion  of  the  voyage.    It  is  con- 
tended that  the  present  case  is  distinguishable;  that  the  contract 
of  the  master,  allowing  the  men  to  leave  the  ship  at  New  York, 
was  valid. 

If  this  point  can  be  established,  I  apprehend  there  can  be 
no  well-founded  objection  against  the  exercise  of  jurisdiction. 
Xf  the  plaintiff  was  legally  discharged  from  the  vessel,  the 
principle,  which  declines  jurisdiction,  ought  not  to  be  carried 
so  far  as  to  compel  the  plaintiff  to  return  to  England  with  his 
witnesses,  to  obtain  redress  for  the  assault  committed.  It  is 
undoubtedly  true  that  where  a  crew  has  been  shipped  for  a  voy« 
age,  and  articles  executed,  fixing  the  rate  of  wages,  the  written 
agreement  made  at  the  port  of  departure,  it  is  the  only  legal  evi- 
dence of  the  contract,  and  a  mariner  can  recover  nothing  but 
what  is  specified  therein:  Bartlet  v.  Wytnan,  14  Johns.  262; 
1  Com.  Con.  369;  5  Esp.  85;  Peake's  N.  P.  72;  2  Bos.  &  P. 
116.    It  is  supposed  by  the  argument  that  this  doctrine  len- 
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ders  eveiy  coninict  made  bj  the  master  with  the  crew  inTalid, 
and  consequently  that  the  agreement  to  permit  them  to  leave 
the  ship  at  New  York  was  not  obligatory.  The  general  policy 
of  the  law  seems  not  to  countenance  new  contracts  made  on  the 
voyage,  or  at  intermediate  ^rts,  between  the  master  and  sea- 
man,  variant  from  the  shipping  articles  signed  at  the  port  of 
departure.  If,  however,  it  be  admitted  that  the  plaintiff  could 
not  rightfully  quit  the  ship  on  her  arrival  at  New  York,  by  vir- 
tue of  the  agreement  set  up,  a  question  still  remains,  wheUier 
the  plaintiff  did  not  quit  by  the  express  permission  of  the  de- 
fendant at  New  York,  and  if  not,  whether  his  not  objecting, 
when  fully  apprised  of  the  intention  to  depart,  does  not  pre- 
sent a  case  where  the  plaintiff,  acting  under  a  mistaken  view  of 
his  rights  to  which  the  defendant  contributed,  is  entitled,  con- 
sistently with  sound  policy,  national  courtesy  and  entire  respect 
for  foreign  commerce,  to  ask  for  redress  in  our  court?  The 
•evidence  is  very  strong  that  the  defendant  directed  the  plaintifl 
to  leave  the  ship,  there  is  no  evidence  that  he  expressly  pro- 
hibited it;  his  conduct  on  the  whole  was  such  as  might  well 
warrant  the  plaintiff  in  believing  that  the  defendant  did  not 
wish  to  retain  him.  When  the  plaintiff  returned  to  the  vessel 
a  day  or  two  afterwards,  to  obtain  an  order  for  his  wages,  the 
defendant  ordered  him  to  go  out  of  the  ship,  and  said  he  did 
not  belong  to  her.  These  facts  are  proved  by  competent  witr 
nesses,  and  cannot  be  disregarded.  Without,  therefore,  in  the 
least  impairing  the  doctrine  in  Gardner  v.  Thomas,  as  establish- 
ing the  general  rule,  it  seems  to  me  that  this  case  forms  an  ex- 
€)eption,  in  which  it  is  proper  to  entertain  jurisdiction.  If  the 
plaintiff  had  not  a  right  to  demand  his  discharge,  he  became 
entitled  to  sue  in  our  courts  for  the  assault,  after  the  defendant 
had  manifested  no  objection  to  his  departure,  and  particularly 
after  declaring  he  did  not  belong  to  the  ship.  Under  such  cir- 
cumstances, to  send  the  plaintiff  to  a  foreign  tribunal  would  be 
a  denial  of  justice.  I  am,  therefore,  of  opinion  that  the  judg* 
ment  of  the  court  below  be  affirmed. 
Judgment  affirmed. 

JuBiSDicmoK  OF  Torts  on  High  Seas. — The  role  laid  down  in  this  case, 
and  in  that  of  Gardner  ▼.  Thoma^  7  Am.  Dec.  446,  that  actions  for  x>erBoiu] 
injuries  are  of  a  transitory  nature,  and  follow  the  person  of  the  defendant, 
is  unquestionably  sound.  The  jurisdiction  depends,  therefore,  n<»t  on  th« 
place  where  the  wrong  was  committed,  but  upon  the  place  where  the  wrong- 
doer is  found,  and  served  with  process.  But  it  is  clear,  as  laid  down  in  th« 
principal  case,  that  if  the  injury  is  committed  on  board  a  foreign  vessel,  be- 
tween citizens  of  a  foreign  state,  on  the  high  seas,  the  jtmsdictioa  of  tht 
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^^uita  of  another  state  is  not  absolate,  but  diaeretionaiy.  The  comity  ob- 
-served  between  the  oonrts  of  foreign  states  requires  that  the  parties  to  an  in- 
jury so  committed  should  be  remitted  for  remedy  to  their  home  tribanaU 
unless  such  a  course  woald  manifestly  be  sabversive  of  the  ends  of  justice. 
The  law  on  this  subject  is  very  clearly  stated  in  the  learned  American  note 
io  MoitynY,  Fahriffos,  1  Sm.  Lea.  Cas.  1057,  where  it  is  said:  "Whatever 
doubt  may  exist  under  other  circumstances,  it  is  well  settled  that  a  recovery 
may  be  had  in  the  tribunals  of  one  sovereignty,  for  a  tort  committed  by  or 
against  the  citizens  of  another,  on  the  high  seas,  where  all  nations  have  a 
common  jurisdiction,  and  all  equally  interested  in  the  prevention  and  redress 
of  wrong.  Thus  in  Perekfal  t.  Hidsey,  18  Johns.  257  [9  Am.  Dec  210],  judg* 
mentwas  rendered  in  the  courts  of  New  York  against  the  captain  of  an 
English  man-of-war  for  negligently  running  down  an  American  vessel, 
although  the  injury  was  implied,  while  England  was  at  war  with  France,  in 
an  attempt  to  exercise  the  belligerent  right  of  search.  When,  however,  the 
suit  is  between  foreigners,  for  an  injury  inflicted  beyond  the  jurisdiction  of 
the  court,  the  claim  to  be  heard  is  founded  on  comity  rather  than  strict  rights 
and  cannot  be  allowed  if  the  plaintiif  can  be  remitted  to  the  tribunals  of  his 
own  country  for  redress,  without  a  denial  of  justice:  See  Mown  v.  The  Ship 
BUxhreaUf  2  Granch,  240.  Accordingly,  in  Gardner  v.  ThoToaa,  14  Johns. 
136  [7  Am.  Dec  445],  the  court  refused  to  take  cognizance  of  an  action  by 
an  English  seaman  against  the  master  of  the  vessel  for  a  tort  alleged  to  have 
been  ooDunitted  during  the  voyage.  In  this  instance  both  the  parties  were 
aliens;  the  period  for  which  the  plaintiff  engaged  to  serve  had  not  expired; 
and  the  decision  was  chiefly  rested  on  the  ground,  that  the  efiect  of  sustain- 
ing the  action  would  be  to  offer  a  strong  inducement  for  desertion.  Accord- 
ingly, in  Johnson  v.  DaUon,  1  Cow.  643,  a  sailor  who  had  been  discharged 
by  the  master  of  a  foreign  vessel,  was  allowed  to  recover  damages  against 
the  latter  for  an  assault  and  battery  while  at  sea." 

And  where  the  proceeding  is  m  pemonam  the  jurisdiction  is  either  in  tho^^ 
admiralty  courts  or  in  the  state  or  federal  courts  of  common  law;  for  by  the 
judiciary  act  of  1789  there  is  an  exception  "saving  to  suitors  in  all  cases  the 
right  of  a  conmion  law  remedy,  when  the  common  law  is  competent  to  give 
it."  But  if  the  proceeding  is  in  rem,  it  lies  in  the  exclusive  cognizance  of 
the  admiralty  courts:  TVm  Hint  v.  Trewr,  4  Wall  555;  The  Moses  Taylor, 
Id.  411.  In  the  case  of  Steamboat  Company  v.  Chase,  16  Wall.  522,  Mr. 
Justice  Clifford,  delivering  the  opinion  of  the  court,  thus  states  the  distinc- 
tion: "Where  the  suit  is  in  rem  against  the  thing,  the  original  jurisdiction 
is  exclusive  in  the  district  courts,  as  provided  in  section  9  of  the  judiciary 
act;  but  when  the  suit  is  in  personam,  against  the  owner,  the  party  seeking 
redress  may  proceed  by  libel  in  the  district  court,  or  he  may,  at  his  election, 
proceed  in  an  action  at  law,  either  in  the  circuit  court  of  the  United  States, 
if  he  and  the  defendant  are  citizens  of  different  states,  or  in  a  state  court,  as 
in  other  cases  of  actions  cognizable  in  the  state  and  federal  courts  exercising 
jurisdiction  in  common  law  cases,  as  provided  in  section  11  of  the  judiciary 
act  He  may  have  an  action  at  law  in  the  case  supposed,  either  in  a  circuit 
court  or  in  a  state  court,  because  the  common  law  in  such  a  case  is  competent 
to  give  him  a  remedy,  and  whenever  the  common  law  in  such  a  case  is  com- 
petent to  give  a  party  a  remedy,  the  right  to  such  a  remedy  is  reserved,  and 
secured  by  the  saving  clause  contained  in  section  9  of  the  judiciary  act.** 
See,  also,  the  decision  of  the  supreme  court  of  lUiode  Island  in  the  same  case: 
OtMse  Y.  American  Steamboat  Co,,  9  R.  I.  419;  S.  C,  11  Am.  Rep.  274;  and 
Baird  v.  Daly,  57  K.  T.  236;  S.  C,  15  Am.  Rep.  488;  see,  also.  Story  on 
the  Constitution,  sec.  1666.  note^ 
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The  jarisdictioii,  m  it  reopecto  the  question  whether  it  lendes  exctaarn^j 
in  the  admiralty  conrU  or  is  ooncorrent  in  those  tribunals  and  the  state 
courts  or  federal  common  law  conrts  depends,  therefore,  n^mn  the  natiire  of 
the  relief  sought.  The  law  of  this  whole  subject  is  admirably  laid  down  in 
Mr.  Dana's  article  on  the  "Histoiy  of  Admiralty  Jurisdiction:"  5  Am.  Law. 
Bev.  581.  At  page  618  he  says:  "State  courts  or  circuit  conrts  of  the 
United  States  may  take  cognizance  of  all  maritime  contnuste  and  torts,  if 
the  relief  sought  is  one  which  common  law  or  chancery  can  give;  but  if  the 
relief  sought  is  peculiar  to  courts  of  admiralty,  only  the  district  conrts  of 
the  United  States  can  administer  iL  The  state  courts  of  common  law  have 
jurisdiction  over  all  maritime  contracts  or  torts,  if  a  remedy  in  damages  is 
sought  against  persons.  This  jurisdiction  is  concurrent  with  the  district 
courts  in  admiralty.  The  state  courts  of  chancery  have  jnriadiction  over 
such  contracts  if  relief  in  equity  is  sought.  The  circuit  courts  of  the  United 
States  have  like  jurisdiction,  both  at  common  law  and  in  chancery  in  caaea 
of  aliens  and  non-residents;  and  the  respective  state  courts  have  always,  and 
the  circuit  courts  may  have,  jurisdiction  to  administer  statatoiy  remediea 
against  vessels  in  cases  of  maritime  contracts  and  services,  if  those  remedies 
are  not  admiralty  remedies," 

The  rule,  therefore  is,  that  of  a  tort  committed  between  f6reig;narB  opon 
the  high  seas,  either  the  state  conrts  or  the  admiralty  oonrts  of  the  United 
States  may,  as  a  matter  of  comity,  take  jurisdiction  to  prevent  a  failore  of 
justice,  when  the  relief  sought  is  against  the  person  of  the  wrong-doer.  The 
doctrine  of  the  principal  case  on  this  subject  is  approved  and  followed  in 
Pugh  v.  OiUam,  1  OaL  485;  and  The  Padjie,  Blatchf.  &  H.  187;  i>asw  v. 
Leslie,  1  Abb.  Adm.  123.  On  the  authority  of  the  principal  caae  it  was  held 
also  in  DewiU  v.  Buchanan,  54  Barb.  31,  that  one  British  subject  might  sue 
another  in  the  New  York  courts  for  an  assault  and  batteiy  committed  in 
Canada.  So  it  was  held  in  Latoureite  v.  Clarke,  45  Barb.  327,  that  a  citisen 
of  Missouri  might  sue  a  citizen  of  Connecticnt  in  a  New  York  court  for  a 
fraud  committed  in  Missouri  in  inducing  the  plaintiff  to  take  out  a  policy  of 
insurance  in  an  insolvent  insurance  company:  See,  also,  Martin  v.  Sitt,  12 
Barb.  631. 

Conclusiveness  or  Shifpino  Articles. — ^The  authority  of  the  principal 
ease  on  this  point  is  approved  in  The  Triton,  Blatchl  k  H.  282;  The  Sarah 
Jane,  Id.  401;  The  Warrington,  Id.  335;  but  see  Page  v.  Sh^fiM^  2  Curt. 
377. 


Woodcock  v.  Bennet. 

[1  Oownr,  711.] 

The  Consideration  to  Warrant  Sfbcibic  Pbrvobicahob  of  a  oontraol 

must  be  valuable  or  meritorious. 
SFBCino  Periormancb  cannot  be  Resisted  on  the  ground  that  the  oonsid* 

eration  was  a  draft  which  was  not  paid,  if  the  defendant  has  been  negli* 

gent  in  demanding  payment  and  giving  notice. 
A  Contract  to  give  a  Quitclaim  Deed  has  reference  to  the  title  at  the 

time  the  contract  was  entered  into;  not  to  one  subsequently  acquired. 
A  Reversal  or  Judgment  after  a  Sale  of  lands  oaJL  fik  will  not  avoid 

the  sale. 
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Xbbohsotts  and  Ibbsoulak  Pbogiss  disfemgoiahftd  and  oonaidered. 

TJpoir  THB  Death  or  a  Joint  Judomknt^dkbtob  exooatioo  shoiild  issue 
against  both  defendants  so  as  to  correspond  with  the  judgment,  but  can 
be  enforced  against  the  survivor  alone. 

Idkil — Against  the  real  estate  execution  cannot  issue  without  a  sci.  /a. 
against  the  survivor  and  the  heirs  or  terre-tenants,  eta,  of  the  deceased, 
to  show  why  the  money  should  not  be  levied  out  of  their  respective 
lands. 

EuuuTioN  issuing  without  a  aeu  fa.  will  be  void  even  as  against  a  bonajide 
purchaser,  and  as  to  the  land  of  the  survivor. 

An  SuBUUTioN  IS  NOT  Voidable  merely  because  there  is  some  one  living 
who  may  avoid  it.  If  such  person  suffer  the  sale  under  the  execution  to 
take  place,  the  sale  will  be  valid  as  respects  the  bona  Jide  purchaser, 
althcm^^  the  execution  may  subsequently  be  set  aside. 

Ibkegulabitt  "oh  THB  FAOB**  ow  A  Pbocibs  does  not  neoessarily  mean 
that  the  irregularity  is  stated  in  the  writ;  it  may  appear  by  lefarenoe  to 
extrinsic  circumstances. 

Ir  THB  JuDOMEiVT-DEFENDANT  DiB^  execution  csnuot  issue  without  a  scL  /a., 
unless  tested  in  the  life-time  of  the  defendant. 

Thb  Sxatdtb  Belatino  to  Ibbboulab  Executions,  and  purchasers  there- 
under, is  not  in  affirmance  of  the  common  law,  but  gives  a  remedy  not 
previously  existing.  The  word  '*  im^larity **  in  the  statute,  refers  to 
▼oid  processes. 

An  Answeb  Bbsponsivb  to  a  Bill,  and  within  the  discovery  sought,  is 
legal  evidence. 

A  Skdong  Contlict  or  Etidencb  should  be  strongly  scrutinised,  with  the 
view  to  reconciliation.  Witnesses  will  be  considered  to  have  spoken  the 
truth,  whese  one  statement  is  not  wholly  inconsistent  with  another. 

Appeal  from  the  court  of  chancery.  In  May,  1813,  Benjamin 
Pelton  sold  to  Phineas  Bennet  the  premises  in  question,  taking 
a  mortgage  back  of  four  thousand  dollars,  to  secure  the  consid« 
eration-monej.  In  February,  1814,  P.  Bennet  sold  one  half 
the  premises  to  Silas  Bennet,  the  complainant  below,  the  re- 
spondent in  this  court,  and  the  deed  was  delivered  to  Woodcock, 
to  be  given  up  on  S.  Bonnet's  satisfying  Pelton's  mortgage. 
He  afterwards  paid  twelve  hundred  dollars  thereon.  In  Sep- 
tember, 1813,  Woodcock,  the  appellant,  purchased  the  premises 
under  an  execution  sale,  pursuant  to  judgment  recovered  in 
1810,  against  Pelton.  By  this  sale  the  parties  thought  the  ap- 
pellant had  acquired  a  good  title,  and  that  the  deed  from  and 
mortgage  back  to  Pelton  would  be  inoperative.  The  Bonnets 
rescinded  the  contract  between  them  on  the  thirtieth  of  Novem- 
ber, 1815;  the  appellant  covenanted  to  quitclaim  the  premises 
to  the  Bonnets  on  or  before  December  1,  1816,  in  consideration 
of  five  hundred  and  sixty  dollars.  P.  Bennet  drew  an  order  on 
Pelton  in  favor  of  the  appellant  for  the  amount  of  the  purchase; 
which  order  Pelton  did  not  accept,  nor  did  Woodcock  try  to 
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enforce  it  apiinst  the  drawer.     The  execation  under  which 
Woodcock  bought  was  set  aside  as  irregular  in  August,  1816, 
and  Wells,  the  assignee  of  the  Pelton  mortgage,  foreclosed  and 
sold  to  Woodcock  in  1817.     The  coyenant  to  give  a  quitclaim 
deed  was  not  performed,  whereupon  S.  Bennet  filed  a  bill,  for 
specific  performance.     And  the  appellant's  answer  sTerred  a 
rescission  of  such  agreement,  and  that  the  respondent  had  aban- 
doned all  claim  to  the  premises.     ETidence  to  these  points  ia 
detailed  in  the  opinion.    An  old  judgment  against  Pelton,  dock- 
eted in  1807,  was  discovered  shortly  before  filing  the  bill,  under 
which  the  premises  were  advertised  for  sale.     The  appellant 
averred  in  his  answer,  that  he  apprehended  he,  and  those  to 
whom  he  had  conveyed  before  suit  brought,  would  have  to  dis- 
charge this  judgment.    Other  facts  are  stated  in  the  opinion. 

The  chancellor  decreed  that  the  complainant  was  entitled  to 
a  specific  performance,  but  that  as  the  defendant  had  conveyed 
a  portion  of  the  premises,  rendering  performance  impossible, 
reference  was  made  to  a  master  to  ascertain  compensation  to  be 
made  to  the  complainant  in  damages,  under  the  covenant  to 
quitclaim. 

B.  F.  BuUer  and  J.  H.  CoUier,  for  the  appellant. 

S.  Sherwood  and  P.  Buggies,  contra, 

WooDwoBTH,  J.  The  first  objection  is  that  the  oonsideration 
stated  in  the  agreement  has  not  been  paid.  So  far  as  respects 
the  order  drawn  on  Pelton,  this  is  true.  It  is  equally  clear,  as 
a  general  rule,  that  the  instrument  on  which  a  party  seeks  relief 
in  equity  will  not  be  specifically  enforced  unless  it  be  sup- 
ported by  a  valuable,  or  at  least  what  equity  calls  a  meritorious, 
cousideration:  1  Mad.  126;  4  Johns.  Ch.  500.  The  appellant 
cannot,  however,  rest  his  defense  on  this  ground,  for,  having 
accepted  a  draft  on  Pelton,  he  was  bound  to  use  ordinary  dil- 
igence before  any  legal  or  just  claim  could  arise  to  demand 
payment  of  the  drawer.  It  does  not  appear  that  notice  was 
given  to  Bennet,  or  any  request  ever  made  afterward  for  pay- 
ment. Indeed,  it  is  evident  the  appellant  did  not  consider  the 
order  as  the  source  of  indemnity.  The  questionable  nature  of 
the  title  acquired  at  the  sberifiTs  sale  shortly  after,  pointed  oat 
the  expediency  of  obtaining  title  under  the  mortgage,  and  to 
that  object  his  views  were  directed.  He  cannot,  therefore,  now 
be  permitted  to  resist  the  respondent's  claim  on  the  ground 
that  the  consideration  was  not  actually  paid,  when  by  his  laches 
he  has  exonerated  him,  and  by  the  course  ho  pursued  maoi« 
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f  ested  an  intention  not  to  consider  the  first  contract  any  longer 
obligatory. 

I  will,  therefore,  proceed  to  examine  the  question,  whether 
the  purchase  under  the  execution  vested  a  valid  title  in  the  ap- 
pellant. The  agreement  to  convey  had  reference  only  to  the 
title  then  held,  and  cannot  be  applied  to  any  subsequently  ac- 
quired. There  is  no  allegation  that  the  respondent  claims 
relief  on  the  ground  that  the  appellant  afterwards  procured 
title  by  purchase  under  the  mortgage.  It  is  well  settled  that 
every  material  allegation  should  be  put  in  issue  by  the  plead- 
ings, and  no  interrogatories  can  be  filed  which  do  not  arise 
from,  or  relate  to,  some  fact  charged  in  the  complainant's  bill: 
James  v.  McKemon,  6  Johns.  543.  Admitting,  however,  that 
the  respondent's  bill  embraced  the  purchase  under  the  mort* 
gage,  no  equity  could  arise  whereby  the  respondent  can  claim 
the  benefit  of  any  interest  in  that  purchase,  for  it  is  fully  proved 
that  he  declined  paying  any  part  of  the  purohase*money  due  on 
the  mortgage,  and  repeatedly  expressed  himself  satisfied  with 
the  title  he  expected  to  derive  from  the  appellant,  that  he 
would  not  exert  himself  to  raise  the  money  or  give  himself  any 
concern  on  that  subject.  Having  thus  voluntarily  chosen  to 
repose  himself  on  the  title  acquired  at  the  sheriffs  sale,  he 
must  abide  the  decision  on  that  title.  If,  then,  the  appellant 
at  the  time  had  no  title,  there  is  nothing  upon  which  a  decree 
for  specific  performance  can  operate.  The  execution  was  set 
aside  by  the  supreme  court  for  irregularity,  at  the  August  term, 
1816.  Whether  this  would  invalidate  the  purchase  has  been 
expressly  decided  in  our  courts. 

It  is  well  settled,  that  where  a  judgment  is  reversed  for  error, 
the  Bsle  under  the  execution  shall  not  be  avoided:  Manning'a 
case,  8  Co.  192.  The  reason  given  is  that  great  inconvenience 
would  follow  a  contrary  doctrine,  so  that  none  would  buy  of  the 
sheriff  in  such  cases,  and  execution  of  judgments  would  not  be 
done.  In  8  Co.  284,  it  was  held  that  if  an  erroneous  judgment 
is  given,  and  the  sheriff  by  force  of  skfierifacias,  sell  a  term  of 
the  defendant,  and  afterwards  the  judgment  is  reversed  by  writ 
of  error,  yet  the  term  shall  not  be  restored,  but  only  the  money, 
becatise  the  sheriff  was  commanded  and  compelled  by  the  king's 
writ  to  sell  it:  2  Bac.  506.  The  uniform  current  of  authority 
sanctions  this  doctrine.  But  there  is  a  marked  distinction  be- 
tween judgments  reversed  for  error,  and  executions  set  aside 
for  irregularity.  In  the  latter  case,  the  party  is  never  excused 
if  the  irregularity  be  such  as  renders  the  process  void.     One 


672  Woodcock  v.  Bennet.  [New  York, 

case  is  the  fault  of  the  party  himself,  the  other  is  oonsidered 
the  error  of  the  court:  2  Wils.  385;  Boe  v.  MUton,  1  Ley.  95; 
Carth.  285.  It  is  held  that  by  yacating  the  judgment,  it  is  as 
if  it  neyer  had  been:  2  Bac.,  tit.  Execution,  740;  1  Ley.  d5. 
In  Parsons  y.  IMtyd,  3  Wils.  345,  De  Gray,  Chief  Justice,  ob- 
seryes:  "There  is  a  great  difference  between  erroneous  process 
and  irregular  (that  is  to  say  yoid)  process.  The  first  stands 
valid  and  good  until  it  be  reversed,  the  latter  is  an  absolute 
nullity  from  the  beginning.  The  party  may  justify  under  the 
first  until  it  be  reversed,  but  he  cannot  justify  under  the 
latter,  because  it  was  his  own  fault  that  it  was  irregular  and 
void  at  first."  This  distinotion  may  serve  to  explain  the  cause 
why  a  party  can  be  restored  to  property  sold  under  an  irreg- 
ular, which  is  considered  a  yoid,  execution.  With  respect  to 
acts  done  under  it,  or  any  protection  derived  from  it,  it  is  the 
same  as  if  there  had  been  no  execution.  Not  so  on  a  reyersal 
for  error.  There  the  execution  is  valid  to  the  time  of  reversal. 
It  confers  a  right  of  the  sheriff  to  sell,  and  sanctions  all  l^;al 
acts  done  under  it. 

But  it  has  been  contended  that,  in  either  case,  the  purchaser 
is  equally  innocent,  and  has  no  knowledge  whether  there  is 
error  or  irregularity.  This  reasoning  is  undoubtedly  plausible, 
but  while  we  are  considering  the  reason  of  the  rule,  it  must  not 
be  forgotten  that  the  wisdom  of  the  law  is  attentive  to  the 
rights  of  all  parties.  Would  it  not  be  unreasonable  (and  I  will 
subsequently  show  it  unnecessary  for  the  purposes  of  equal 
justice)  to  push  the  doctrine  to  the  extent  contended  for  ?  The 
plaintiff,  in  an  irregular  execution,  cannot  justify  the  imprison- 
ment of  the  body  of  the  defendant,  because  it  is  considered 
yoid.  Why  should  not  his  property  be  equally  protected  ?  If 
the  remedy  is  only  against  the  plaintiff,  who  has  abused  the 
process  of  the  court,  in  many  cases  it  might  be  worse  than  the 
disease.  It  is  here  proper  to  observe  that  the  rule  setting  aside 
the  execution  in  this  case,  states  the  cause  to  have  been  for 
irregularity  merely.  Such,  I  believe,  is  the  general  form  of 
entry  in  our  courts,  whether  the  facts  make  out  a  case  of  void 
or  voidable  process.  When,  however,  the  term  irregularity  is 
used,  and  unexplained,  it  must  be  understood,  as  in  Parsons  v. 
LLoydy  before  cited,  and  refers  to  void  process.  If  there  had 
been  no  explanation  of  the  rule,  the  execution  would  haye  been 
considered  yoid,  and  the  proceedings  under  it  a  nullity.  This 
is  well  settled  in  Read  y.  Markle,  3  Johns.  523.  In  that  case, 
goods  had  been  taken  and  sold  on  an  execution,  which  was 
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afterwards  set  aside  for  irregularity.  It  was  held  that  the  ex- 
ecution, being  irregular,  was  a  nullity,  and  that  the  time  when 
the  statute  of  limitations  began  to  run,  was  from  the  first  tak- 
ing of  the  goods,  and  not  from  the  time  at  which  the  execution 
*wa8  set  aside.  In  the  opinion  of  the  court,  it  is  laid  down  that 
the  case  could  not  be  distinguished  from  that  of  Parsons  y. 
JJoyd^  aud  that  the  execution,  being  admitted  to  be  irregular 
and  unexplained,  is  to  be  considered  as  Toid. 

But  the  ground  of  irregularity  in  the  present  case  does  appear. 
The  appellant,  in  his  answer,  says  it  was  because  the  execution 
issued  after  a  year  and  a  day,  without  scire  facias.  I  have  not 
discovered  any  evidence  expressly  to  prove  this  allegation.  It 
seemed,  however,  on  the  argument,  to  be  a  conceded  point. 
The  invalidity  of  the  title  was  contended  on  that  ground.  By 
the  testimony  of  Phinehas  Bennet,  it  appears  that  the  appellant 
informed  him  the  execution  was  set  aside  because  the  judgment 
had  not  been  revived  against  one  of  the  defendants  who  had 
been  dead  more  than  a  year  and  a  day;  and  it  was  understood 
by  the  appellant,  the  respondent,  and  the  witnesses,  that  the 
title  derived  under  the  sale  would  not  be  invalidated  by  the 
order  of  the  court  setting  aside  the  execution.  Benjamin  Pelton 
testifies  that  Bichard  W.  Pelton  died  on  the  ninth  day  of  Decem- 
ber, 1812.  The  legal  efiEect  of  this  latter  irregularity  was  not, 
as  I  remember,  noticed  by  the  counsel.  The  argument  was 
confined  to  the  former.  On  this  state  of  facts,  the  validity  of 
the  sale  turns  on  the  question  whether  the  execution  is  to  be 
considered  as  void  or  voidable,  more  than  a  year  and  day  hav- 
ing elapsed  after  judgment  and  before  execution,  and  there 
having  been  no  revival  by  scire  facias.  1  am  of  opinion  that 
for  this  cause  the  execution  was  voidable  merely;  that  all  legal 
acts  done  under  it  before  it  was  set  aside  are  valid,  and  conse- 
quently the  sale  cannot  be  impeached  on  this  ground. 

In  the  case  of  Jackson  v.  Bobins,  16  Johns.  537,  the  present 
chancellor  considered  the  effect  of  irregularity  where  a  judg- 
ment had  not  been  revived  by  scire  facias.  The  decision  was 
that  it  was  not  competent  to  urge  it  collaterally  in  an  action  of 
ejectment.  .  He  observes:  ''  The  better  opinion  is,  that  if  execu- 
tion issue  without  any  scire  fadaSy  the  sale  under  it  would  not 
be  void.  It  might  have  been  voidable,  and  liable  to  have  been 
set  aside  by  the  supreme  court  as  irregular.  But  until  that  was 
done,  the  title  would  have  stood."  It  will  be  seen  here  that 
this  was  not  the  point  before  the  court.  The  intimation  that 
the  title  might  be  affected  by  setting  aside  the  execution,  is 
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rather  a  Buggestion  in  the  course  of  argument  than  the  reanlt  of 
any  decided  opinion  formed  on  the  subject.  Indeed,  if  we  at- 
tend to  the  definition  of  yoidable  process,  that  it  stands  good 
until  roTersed,  and  can  only  be  reversed  on  application  of  a 
party  to  the  suit,  we  shaU  arrive  at  a  contrary  conclusion.  A 
stranger  in  such  a  case  who  becomes  a  purchaser  will  be  pro- 
tected. When  his  title  was  acquired  the  execution  was  valid. 
He  cannot  be  afiEected  by  subsequent  acts  over  which  he  had  no 
control. 

In  Jackson  v.  Barilet,  8  Johns.  861,  it  was  held  that,  though 
the  execution  may  have  issued  a  year  and  a  day  after  judgment, 
without  revival  by  scire  facias^  it  was  only  voidable  at  the  in- 
stance of  the  party  against  whom  it  was  issued;  it  was  a  good 
authority  for  the  sale.  So,  also,  in  Reynolds  v.  Corp  d  Dou^as, 
8  Cai.  271,  it  is  laid  down  that  **  if  instead  of  bringing  debt,  or 
scire  facias  on  the  judgment,  the  plaintiff  sues  out  a  ca.  sa., 
the  court  will  set  it  aside;  but  it  has  often  been  adjudged,  and 
it  is  well  settled,  that  the  party  is  not  responsible,  in  trespass, 
for  suing  out  the  ca.  sa,,  for  that  the  execution  was  voidable 
only,  and  a  good  justification  until  reversed.  I  think,  there- 
fore, it  may  be  safely  concluded  that  this  was  not  such  an  irre- 
gularity as  in  any  manner  to  affect  the  sale. 

The  other  ground,  that  Bichard  W.  Pelton  died  after  judg- 
ment, and  before  execution,  presents  a  question  very  different, 
in  its  nature  and  consequences,  from  the  former.  This  I  will 
briefly  consider.  The  question  here  will  be,  whether  the  execu- 
tion was  not  necessarily  void  at  the  time  it  issued,  inasmuch  as 
it  directs  a  sale  of  a  defendant's  property,  who  was  not  then  in 
existence,  without  first  calling  on  his  representatives,  to  whom 
that  property,  if  he  had  any,  must  have  passed,  and  who  being 
strangers  to  both  judgment  and  execution,  had  no  day  in  court 
to  show  that  the  process  was  either  voidable  or  void.  If  the 
execution  had  been  against  the  goods  and  chattels  only,  it 
would  have  been  regular;  for  at  the  common  law,  the  charge 
upon  the  judgment  being  personal,  survived;  so  that,  where 
there  are  two  or  more  defendants  in  a  personal  action,  and  one 
dies  after  judgment,  execution  may  issue  against  all  the  defend- 
ants; otherwise  it  will  not  be  warranted  by  the  judgment:  1 
Ld.  Baym.  244;  1  Salk.  819;  2  Tidd,  1029.  The  reason  given 
is,  that  there  was  no  alteration  of  the  record,  nor  any  new  party 
made  liable  to  the  execution.  The  charge  upon  the  judgment 
as  to  the  personalty  survived  against  Benjamin  Pelton;  the 
executor  of  Bichard  was  not  liable  at  law.    If  he  had  been. 
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then  a  9cire  facias  had  been  requisite,  to  make  him  a  party  to 
the  jadgpnent.  The  general  role  is  that  where  any  new  person 
is  to  be  better  or  worse  by  the  execution  there  must  be  a  Bcire 
facioB  2   Peimoir  v.  Brace^  1  Salk.  319. 

In  tliis  case,  the  charge  was  on  the  realty,  and  did  not  sur- 

Ti^e;  the  lands  of  both  defendants  were  holden;  the  execution 

iasaed  against  both;  the  right  and  title  of  both  were  sold,  and 

conveyed  by  the  sheriff  to  the  appellant.    For  aught  that  ap* 

pearSy  at  the  time  the  judgment  was  rendered,  the  deceased 

defendant  had  equal  title  to  the  lot  with  the  survivor.     This 

execntion,  then,  was  manifestly  irregular,  for  we  have  seen  that 

a  stranger  cannot  be  affected  without  making  him  a  party.    A 

9cire  fadaa  ought  to  have  issued  against  the  survivor  to  show 

why  the  plaintiff  should  not  have  execution  against  him  of  his 

goods  and  chattels,  and  of  his  lands  and  tenements;  and  agoindt 

the  heirs  and  terre-tenants  of  the  deceased,  to  show  why  the 

plaintiff  should  not  have  execution  of  the  deceased's  lands  and 

tenements,  without  mentioning  any  goods:   2  Tidd,  1033;  2 

Saund.  72. 

I  apprehend  the  reason  why  an  execution  is  considered  void- 
able merely,  when  issued  on  a  judgment  where  no  change  of 
parties  is  required,  and  that  an  execution  is  void  when  issued 
to  charge  the  lands  after  the  death  of  the  defendant,  without 
9cire  fadas^  will  be  apparent  on  this  further  consideration;  the 
term  voidable  implies  that  there  is  a  party  who  may  avoid. 
When  issued  after  a  year  and  a  day,  and  the  parties  not 
charged,  the  defendant  may  or  may  not,  at  his  election,  raise 
the  question  of  regularity.  The  law  permits  the  plaintiff  to 
issue  it,  and  considers  it  regular  at  the  time  of  issuing,  subject 
to  be  defeated  on  the  application  of  the  defendant.  If  he  apply 
before  execution  executed,  the  sale  will  be  arrested,  and  all  pro- 
ceedings under  it  cease;  if  he  lie  by  until  after  sale,  then,  on 
the  principle  that  the  execution  is  erroneous  process,  and  good 
until  reversed,  he  cannot  recover  the  goods  sold;  he  can  only 
call  on  the  plaintiff  for  the  money  recovered.  In  the  other 
case,  the  act  of  issuing  the  execution  was  not  warranted  by  law. 
This  forms  the  substantial  distinction  between  void  and  void- 
able  process. 

The  rule  is  correctly  laid  down  in  LuddingUm  v.  Peck,  2  Conn. 
702,  by  Gould,  justice: '"  The  irregularity  must  be  in  the  pro- 
cess itself,  or  in  the  mode  of  issuing  it;  it  cannot  be  irregular 
when  sued  out  according  to  the  established  course  of  practice." 
If  the  state  of  facts  existing  at  the  time  of  process  issued  be 
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such  as  to  render  it  unlawful,  that  is  sufficient.  We  are  not  to 
understand,  by  appearing  irregular  on  the  face  of  the  pxocseeB, 
that  the  irregularity  is  stated  in  the  writ.  It  frequently  appeals 
by  reference  to  extrinsic  circumstances.  Thus,  a  writ  tested 
and  returnable  out  of  term  is  irregular.  When  and  where  the 
terms  are  held  by  law,  and  how  long  the  court  was  in  session, 
is  not  stated  in  the  writ;  a  knowledge  of  this  is  derived  from 
other  sources,  and  yet  it  may  truly  be  said  the  writ  is  bad  on 
the  face  of  it.  So,  in  the  present  case,  on  reading  the  writ,  it 
does  not  appear  that  Bichard  W.  Pelton  was  dead,  but  the  fact 
was  so;  knowledge  of  the  fact  is  derived  aliuride.  The  execu- 
tion may  be  said  to  be  irregular  and  void;  for  it  directs  to  levy 
on  the  goods  and  chattels  of  a  person  not  in  being,  and  for 
want  thereof,  to  cause  the  amount  to  be  made  of  his  lands, 
which  may  have  been  held  by  persons  strangers  to  the  judg- 
ment, and  ignorant  of  the  proceedings.  This  doctrine  is  fully 
recognized  in  Morton  v.  The  terre-lenanls  of  Croghan^  20  Johns. 
106,  where  it  was  held  that  a  judgment-creditor  who  proceeds 
to  enforce  his  lien  on  real  estate,  if  it  becomes  necessary  for 
that  purpose  to  revive  the  judgment,  must  make  all  the  terre- 
tenants  parties  to  the  scire  facias. 

Independent  of  adjudged  cases,  on  the  void  and  voidaUe  pro- 
cess, it  seems  to  me  that  to  sanction  such  a  proceeding  would 
be  an  invasion  of  one  of  the  great  principles  upon  which  our 
security  depends  under  a  government  of  laws,  that  no  person 
shall  be  put  out  of  his  freehold,  or  lose  his  goods  and  chattels, 
unless  he  be  duly  brought  to  answer,  or  be  forejudged  of  the 
same,  by  due  course  of  law :  1  B.  L.  47.  It  is  undoubtedly  in 
support  of  this  principle  that  the  coses  hold  a  decided  and  un- 
equivocal language,  not  that  in  case  of  the  death  of  a  defendant 
after  judgment,  the  plaintiff  may  or  must  issue  a  scire  facias^ 
but  as  in  2  Saund.  6,  n.  1,  he  cannot  have  execution  against  the 
defendant  without  a  scire  facias.  So  also  in  6  Bac.  112,  tit. 
scire  facias,  it  is  laid  down  that  one  who  is  no  party  to  the  record 
or  judgment  shall  have  no  writ  of  execution  but  a  sci.fa,,  for  the 
alteration  of  the  person  altereth  the  process.  It  is  no  answer 
to  say  that  one  of  the  defendants  was  living,  who  might  avoid 
the  execution,  and  has,  in  fact,  procured  it  to  be  set  aside.  The 
objection  is  that  the  law  forbade  the  issuing  it,  so  as  to  affect 
the  representatives  of  the  deceased  defendant.  The  survivor 
did  not  represent  their  rights,  nor  could  he  by  any  act  as  co- 
defendant  surrender  them.  Neither  can  it  be  successfully  con- 
tended that  this  execution  was  merely  voidable  as  to  Benjamin 
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Pelton;  becanse  if  the  doctrine  I  have  advanced  be  correct,  it 
follows  that  the  execution  in  ioto,  and  not  in  part,  is  void.  It 
is  a  settled  and  inflexible  rule  that  the  execution,  as  issued,  must 
be  warranted  bj  the  judgment:  2  Tidd.  1029.  Now,  if  it  be 
shown  that  this  execution  was  at  least,  void  as  it  respected 
Bichard  Vf-  Pelton,  it  cannot  be  said  to  be  warranted  by  the 
judgment.  I  am  not  aware  of  any  qualification  to  the  rule  by 
which  process  confessedly  Toid  in  one  material  part  can  be  up- 
held and  supported  as  valid  for  the  residue. 

If  this  judgment  had  been  against  Bichard  W.  Pelton  solely, 
it  would  not,  I  think,  be  urged  that  after  his  death,  an  execution 
could  by  authority  of  law  issue  in  his  name,  unless  it  be  tested 
in  his  life-time:  2  Tidd.  916;  7  T.  R.  20;  1  Bos.  &  P.  571;  vide 
1  Yes.  195.  As  the  charge  upon  the  judgment  does  not  survive 
as  to  the  realty,  it  cannot  alter  the  principle  that  he  is  a  defend- 
ant with  others.  The  view  I  have'  taken  is  also  supported  by 
the  act  concerning  judgments  and  executions  (1  vol.  B.  L.  504, 
sec.  11)  which  gives  a  remedy  to  a  purchaser  of  any  lands  or 
tenements  upon  any  execution,  who  shall  be  evicted  on  account 
of  any  irregularity  in  the  proceedings,  or  want  of  title  in  the 
person  against  whom  such  execution  issued;  or  by  reason  of  any 
prior  incumbrance.  This  section  is  not  in  affirmance  of  the 
common  law,  but  gives  a  remedy  which  did  not  exist  previously. 
In  8  Co.  192,  Mdnning's  case,  before  referred  to,  it  is  expressly 
laid  down  as  one  of  the  reasons  why  the  sale  of  a  term  sold 
wider  fieri  facias  shall  not  be  avoided,  though  the  judgment  be 
afterwards  reversed,  that  the  vendee  would  lose  his  term  and 
money  also.  If  then  the  purchaser  would  be  without  remedy 
at  the  common  law,  in  the  event  that  the  sale  became  void  on  a 
reversal  for  error,  it  seems  to  me  he  would  be  equally  so  where 
the  proceedings  are  set  aside  for  irregularity.  The  statute  then 
came  in  aid  of  the  common  law,  and  provided  a  remedy  not  ex- 
isting before.  But  the  statute  does  not  provide  for  cases  where 
judgment  is  reversed  for  error,  evidently  because  the  purchaser 
was  already  protected.  It  does  provide  for  the  case  where  the 
purchaser  shall  be  evicted  on  account  of  any  irregularity  in  the 
proceedings,  thereby  adopting  the  distinction  I  have  endeavored 
to  establish,  and  recognizing  the  principle  that  a  purchaser  will 
be  affected  by  it,  that  he  may  be  evicted  on  that  ground,  and, 
therefore,  his  money  ought  to  be  restored. 

I  have  shown  that  where  an  execution  is  set  aside  for  irregu-* 
larity,  without  further  explanation,  the  term  implies  void,  and 

not  voidable  process.    When  the  same  term  is  made  use  of  in 
Ax.  Dso.  Vox,,  xm— OT 
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the  statute,  and  that  statute  is  remedial,  it  must  be  understood 
in  the  same  sense.  This  construction,  which  I  consider  sounds 
does  not  reach  the  case  of  a  sale  under  voidable  process.  The 
purchaser  in  that  case  could  not  be  disturbed;  the  common  law 
protected  him.  A  statute  provision  became  unneoessarj.  On 
the  whole  I  feel  myself  bound  to  say,  that  although  it  is  not 
practicable  to  lay  down  a  general  rule,  applicable  to  aU  cases,, 
drawing  the  partition  line  between  writs  void  and  yoidable,  it 
seems  to  me  clear,  that  on  principle  and  authority,  the  execu- 
tion was  void,  and  if  so  no  title  was  acquired  by  the  appellant. 
To  decree  a  conveyance  would  be  a  nugatoiy  act,  and  conse- 
quently the  respondent's  bill,  on  this  ground,  ought  to  be  dis- 
missed. But  admitting  I  am  not  correct  in  this  conclusion,  a 
further  question  presents  itself,  whether  the  articles  of  agree- 
ment were  rescinded  by  the  consent  of  the  respondent.  Before 
I  attempt  to  analyze  the  testimony,  it  will  be  useful  to  inquire 
how  far  the  answer  of  the  appellant  is  to  be  considered  evi- 
dence. 

The  bills  calls  on  the  appellant  to  answer  the  matters  alleged 
as  to  making  the  contract,  how  it  was  disposed  of,  when,  where 
and  how  the  appellant  got  possession  of  the  agreement,  and 
under  what  pretenses.  The  appellant  answers  that  the  respond- 
ent voluntarily  concluded  to  abandon  his  possession  of  the 
premises,  and  all  claim  or  title  thereto,  stating  that  he  would 
have  nothing  further  to  do  with  it,  and  expressly  authorized  the 
appellant  to  make  any  arrangement  which  Phinehas  Bennet  and 
Phinehas  Bennet,  jun  ,  the  appellant,  thought  proper,  with 
respect  to  the  premises;  that  afterwards,  on  or  about  the  twen- 
ty-seventh December,  1816,  the  complainant  came  to  the  village 
of  Ithaca,  and  by  consent  of  all  the  parties,  the  articles  of 
agreement  between  the  defendant  and  the  Bonnets  were  taken 
up  and  rescinded;  the  seals  being  torn  off  by  the  express  con- 
sent and  agreement,  and  in  the  presence  of  the  complainant. 
This  part  of  the  answer  is  legal  and  competent,  because  it  is 
responsive  to  the  bill,  and  within  the  discovery  sought.  There 
is  undoubtedly  some  apparent  contradiction  in  the  F^ngliQl^ 
authorities  on  this  point.  In  Gilbert's  Law  of  Evidence,  45, 
before  Lord  Cooper,  the  bill  was  by  creditors  for  an  account, 
and  it  was  ruled  that  when  the  answer  was  put  in  issue  what 
was  confessed  need  not  be  proved,  but  the  defendant  must 
make  out  by  proof,  what  was  insisted  upon  by  way  of  evidence. 
But  in  1  Yem.   136,  208,  it  was  decided  that  if  a  man,   by 
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answer,  swear  that  what  he  received  as  a  serrant,  he  paid  oyer 
to  his  master,  he  shall  not  be  put  to  answer  again. 

Whatever  may  be  the  rule  in  the  English  courts,  this  ques- 
tion is  at  rest  with  us.    In  CUuan  y.  Morris,  10  Johns.  642,  a 
replication  has  been  filed  to  the  answer,  and  witnesses  exam- 
ined.   The  material  inquiry  was  whether  the  answer  had  been 
disproved.    Thompson,  Justice,  in  his  opinion,  observes:  **  The 
respondents  have  thought  fit  to  make  the  appellant  a  witness; 
they  are  bound  by  what  he  discloses,  unless  it  is  satisfactorily 
disproved.    The  answer  is  not  to  be  discredited,  or  any  pre- 
sumption indulged  against  it  on  account  of  its  being  the  answer 
of  a  party  interested."    This  rule  applies  to  every  case  where 
the  answer  is  within  the  discovery  sought.     The  same  principle 
is  recognized  in  Field  v.  Holland,  6  Oranch,  24.     In  the  bill  the 
complainant  called  on  the  defendant  to  answer  whether  certain 
judgments  were  discharged.     Ebving  answered  as  to  this  fact, 
which  was  material  for  the  defendant.  Chief  Justice  Marshall 
observes: ''  The  plaintiffs  cannot  now  be  allowed  to  say  that  this 
answer  is  no  testimony."    But  this  question  has  been  decided 
in  this  court  in  1817,  in  the  case  of  !Dm  Eyck  and  others  v.  Hart. 
How  far  the  answer  was  evidence,  was  one  question  before  the 
chancellor.     On  the  appeal  it  was  argued  and  decided  here 
On  the  debit  side  of  the  defendant's  account  some  of  the  items 
were  not  supported  by  proof  unless  the  answer  was  evidence- 
It  was  ari^ued  that  it  was  evidence,  because  it  was  responsive 
to  the  bill.    The  defendant  was  interrogated  and  required  to 
set  forth  an  account  of  all  just  debts  owing  by  the  intestate, 
and  how  and  in  what  manner  his  estate  had  been  applied  or 
disposed  of.    But  the  fourth  section  of  the  decree  in  this  court, 
it  was  among  other  things  decided  that  the  charges  contained 
on  the  debit  side  of  the  account  be  allowed  unless  disproved  or 
falsified  by  the  respondent.    A  division  of  the  court  was  taken 
on  this  section.     The  decision  is  in  point  as  to  the  case  under 
consideration,  for  the  answer  of  the  appellant  here  is  not  more 
than  a  fair  compliance  with  the  interrogatory  in  the  bill. 

As  to  Phinehas  Bennet  and  Fhinehas  Bennet,  jun. ,  the  arti- 
cles were  undoubtedly  canceled,  for  on  the  same  day  they  enter 
into  a  new  agreement  with  the  appellant.  The  evidence  relied 
on  to  disprove  the  answer  is  by  showing  that  the  respondent 
was  not  at  Ithaca  on  that  day,  nor  had  been  for  a  considerable 
time  previously.  The  appellant  states  that  previous  to  the 
twenty-seventh  of  December,  1816,  the  respondent  abandoned 
all  claim  or  title.     This  is  the  material  allegation,  which  was 
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not  disproyedy  unless  by  proving  that  the  respondent  was  not 
in  Ithaca  on  the  twenty-seventh  the  appellant  is  considered  as 
swearing  designedly  false  when  he  asserts  the  respondent  came 
on  that  day.  It  will  be  kept  in  mind  that  the  appellant  swears 
positively  respecting  a  transaction  that  must  have  been  familiar 
to  him,  and  so  important  as  not  readily  to  be  forgotten.  In- 
deed, in  the  judgment  of  charity,  I  perceive  no  room  to  escape 
the  imputation  of  false  swearing  if  his  answer  in  this  respect  is 
not  substantially  true.  His  honor,  the  chancellor,  observes: 
"There  are  five  witnesses  on  the  part  of  the  plaintiff,  who  de- 
clare positively  that  the  plaintiff  was  not  in  Ithaca  between  the 
^rst  of  December,  1816,  and  the  twenty-fifth  of  January,  1817, 
.and  that  the  proof  utterly  destroys  the  credit  of  the  answer." 
After  a  very  attentive  perusal  of  the  case,  I  have  not  been  able 
to  arrive  at  the  same  conclusion.  It  may  be  somewhat  tedious 
to  examine  critically  the  testimony  of  each  witness.  My  apol- 
ogy must  be  that  we  are  called  on  to  decide  a  question  of  fact, 
And  the  occasion  renders  it  indispensable. 

The  first  witness,  Fhinehas  Bennet,  says  he  is  confident  the 
complainant  was  not  in  Ithaca  between  the  first  of  December, 
1816,  and  the  twenty-fifth  of  January,  1817.  The  witness  re- 
sided on  the  Fall  Creek  property  near  Ithaca,  and  the  complain- 
ant at  Chenango,  a  distance  of  forty  or  fifty  miles.  It  will  not 
be  pretended  ttiat  the  witness  meant  to  express  anything  more 
than  his  belief.  He  had  no  actual  knowledge  of  the  fact.  The 
reasons  for  this  belief  are  given:  1.  Because  the  witness  re- 
moved from  his  residence  in  Ithaca  to  the  town  of  Chenango, 
about  the  thirty-first  of  October,  1816;  2.  Because  the  witness 
did,  during  this  period,  urge  the  complainant  by  letter  to  come 
to  Ithaca,  but  that  he  did  not  arrive  before  the  first  of  February, 
1817;  and,  3.  Because  the  witness  believes  that  if  the  complain- 
ant had  been  in  Ithaca,  he,  the  witness,  could  not  have  failed 
of  becoming  acquainted  with  the  fact.  This  testimony  is  alto- 
gether inconclusive  and  unsatisfactory.  It  raises  no  more  than 
a  slight  presumption,  which  the  law  cannot  regard.  It  cannot 
rank  so  high  as  mere  negative  testimony.  The  life,  liberty,  or 
property  of  no  man  in  the  community  would  be  safe,  if  a  wit- 
ness swearing  positively  to  a  fact  could  be  discredited  in  this 
manner.  To  show  how  little  reliance  can  be  placed  on  the  ao- 
caracy  of  this  witness  in  detailing  facts,  I  refer  to  his  answer 
to  the  defendant's  tenth  interrogatory,  where  he  says  the  letter 
be  wrote  to  the  complainant,  urging  him  to  come  to  Ithaca,  was 
written  about  the  last  of  January,  1817;  and  yet,  we  find  in  an- 
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swer  to  the  complainant's  eighth  interrogatoiyy  the  wnting  of 
this  Terj  letter,  and  the  complainant  not  arriying  in  conse- 
quence of  it,  before  the  first  February,  assigned  as  the  ground 
of  his  belief  why  the  complainant  was  not  at  Ithaoa  previous  to 
the  twenty-fifth  January.  In  other  words,  the  complainant 
could  not  have  been  at  Ithaca  on  the  twenty-seventh  December^ 
because  the  witness,  a  month  afterwards,  urged  him  by  letter 
to  come.  However  this  may  strike  other  minds,  I  cannot  con- 
sider it  entitled  to  any  weight,  or  proving  any  fact  that  discred- 
its the  answer. 

The  testimony  of  Phinehas  Bennet,  jun.,  is  of  the  same  char- 
acter as  the  last.  He  testifies  truly  to  what  he  knows,  but  tho 
fact  within  his  knowledge  is  of  little  consequence.  He  is  con- 
fident the  complainant  was  not  in  Ithaca  between  November 
and  February — why  ?  Because  the  complainant  made  his  home 
at  the  house  of  the  witness's  father,  whenever  he  came  to  that 
neighborhood;  and  if  he  had  been  in  Ithaca  during  that  period^ 
the  witness  would  have  known  of  that  fact.  This  is  the  sub- 
stance of  his  answer  to  the  defendant's  cross  interrogatory. 
He  does  not  recollect  or  know  that  the  plaintiff  was  in  Ithaca. 
I  should  consider  it  a  waste  of  time  in  attempting  to  show  the 
irrelevancy. 

Charles  Sprague  says  he  is  confident  the  complainant  was 
not  in  Ithaca,  but  was  living  in  the  family  of  the  vntness  at 
Chenango.  He  is  induced  so  to  believe,  because  he  assisted  in 
removing  the  complainant  three  weeks  before  the  birth  of  his 
child,  which  was  on  the  fifth  of  December,  1816,  and  afterwards 
set  out  for  Ithaca,  in  company  with  the  complainant,  on  the 
thirty-first  of  January,  1817;  that  he  does  not  recollect  or  be- 
lieve that  he  was  absent  from  the  county  of  Broome  at  any 
time  after  he  came  to  reside  in  the  witness's  family  until  the 
thirty-first  of  January.  The  first  suggestion  that  occurs  to  me 
is,  that  this  witness  is  speaking  of  occurrences  that  took  place 
between  three  and  four  years  previous  to  his  examination. 
There  does  not  appear  to  be  any  reason  given  for  the  witness's 
belief  that  the  complainant  was  not  at  any  time,  within  the  space 
of  two  months,  absent  from  the  county  of  Broome,  excepting 
that  he  resided  in  the  family  of  the  witness.  It  would  be  going 
very  far  to  say  that  anything  like  certainty  could  be  inferred 
from  belief  founded  on  this  fact.  I  admit,  it  may  probably  be 
correct,  but  nothing  more. 

The  fallibility  of  memory  alone,  in  relation  to  past  transac- 
tions, in  which  a  witness  has  no  interest  or  concern,  and  where 
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there  is  no  circumBtanoe  tx>  make  a  strong  impression,  abun- 
dantly proves  that  little  reliance  can  be  placed  on  the  recoUeo- 
tion  of  particular  dates.  I  apprehend  the  case  becomes  mate- 
riallj  weakened  when  a  witness  undertakes  to  extend  his  belief 
to  BO  considerable  a  period  as  the  present.  It  will  not,  I  pre- 
sume, be  seriously  urged  that  because  the  complainant  remoyed 
from  Ithaca  in  November,  and  went  in  company  with  the  witness 
to  that  place  on  the  thirty-first  of  January,  that,  therefore,  he 
could  not  have  been  in  Ithaca  at  some  intermediate  time,  with- 
out the  knowledge  of  the  witness.  It  would  require  a  maas  of 
testimony  of  this  description  to  overbalance  a  fact  proved 
afiirmatively  by  one  creditable  witness,  and  with  respect  to 
which  there  could  not  be  well  an  unintentional  mistake.  Where 
there  is  a  seeming  conflict  of  evidence,  it  is  the  duty  of  the  court 
to  scrutinize  it  strictly,  to  ascertain  whether  it  is  susceptible  ef 
explanation,  or  incapable  of  being  reconciled.  When  the  testi- 
mony is  intrinsically  of  a  negative  character,  it  does  not  neces- 
sarily destroy  what  is  testified  affirmatively.  The  question 
always  is,  whether  one  fact  is  wholly  inconsistent  with  the 
other,  and  if  not,  it  may  well  be  considered  that  each  witness 
has  spoken  truly.  Had  the  witness,  in  the  present  case,  given 
some  more  satisfactory  reasons  for  the  confident  opinion  and 
belief  he  has  expressed,  it  would,  at  least,  have  been  advisable 
to  have  gone  a  step  farther  than  the  single  fact  that  the  com- 
plainant resided  in  the  witness's  family.  The  correctness  of 
the  witness's  opinion  would  have  been  more  apparent,  had  he 
proved  that  he  also  had  been  continually  at  his  own  residence 
during  the  period  inquired  of,  and  therefore  possessed  the 
means  of  knowing  that  the  appellant  had  not  been  absent  from 
his  house  a  sufficient  time,  between  November,  1812,  and  the 
twenty-seventh  of  January,  1817,  to  admit  of  his  going  and  re- 
turning from  Ithaca  to  Chenango. 

The  next  witness  is  Pitts  Brown,  who  gives  his  opinion  that 
the  complainant  was  not  at  Ithaca.  He  is  induced  so  to  be- 
lieve, because  on  the  twenty-third  January  he  transacted  busi- 
ness at  Chenango  with  the  complainant,  who  afterwards  arrived 
at  Ithaca  on  the  twenty-fifth  of  the  same  month.  All  this  I 
have  no  doubt  is  true;  but  how  it  is  opposed  to,  or  diseredits 
anything  asserted  by,  the  appellant,  I  have  not  been  able  to  dis- 
cover. Silas  C.  Bennet,  a  son  of  the  complainant,  aged  nine- 
teen years,  speaks  positively  that  the  complainant  was  not  at 
Ithaca  in  December,  1816;  that  the  witness  resided  with  the 
complainant,  and  that  neither  the  witness  nor  the  complainant 
was  absent  from  the  town  of  Chenango.     This  testimony  is 
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positive,  and  contradicts  the  answer.  It  cannot,  however,  es- 
cape observation,  that  the  witness  is  speaking  of  a  fact  of  such 
a  natare  that  mistakes  may  easily  exist  and  be  accounted  for  in 
a  manner  consistent  with  the  utmost  good  faith.  No  circum- 
stance is  stated  from  which  we  can  infer  he  noted  the  time  his 
father  remained  at  home,  or  why  this  fact,  seemingly  unimport- 
ant at  the  time,  was  impressed  on  his  memoiy.  If  there  were 
none,  is  there  not  just  cause  to  suspect  mistake  ?  Is  not  the 
frailty  of  memory,  such  as  to  transient  events  long  since  past, 
that  the  most  positive  evidence  as  to  dates  ought  to  be  consid- 
ered as  liable  to  some  uncertainty  ?  Those  who  have  attended 
to  the  subject  in  our  courts  of  justice  would,  I  think,  answer 
this  question  in  the  affirmative. 

His  honor,  the  chancellor,  places  great  stress  upon  the  testi- 
mony of  Charles  Bingham,  as  positive,  direct  and  authentic, 
that  the  original  articles  were  procured  and  retained  and  can- 
<!eled  by  the  appellant,  fraudulently,  and  that  the  respondent 
never  consented  to  surrender  them.  I  will  subsequently  exam- 
ine the  charge  of  fraudulently  canceling,  I  am  now  considering 
the  evidence  on  the  question  whether  the  respondent  consented 
to  rescind  the  articles;  and  so  far  from  saying  anything  on  that 
point,  Bingham  does  not  profess  to  have  any  knowledge.  He 
isays  he  never  was  authorized  by  the  complainant  to  give  up  the 
paper  to  be  canceled,  nor  does  he  know  whether  the  same  was 
given  up  by  the  complainant  to  .the  defendant  for  that  purpose, 
or  by  any  other  person  acting  under  his  authority.  The  answer 
to  all  this  is,  that  the  appellant  has  nowhere  asserted  that  the 
respondent  authorized  the  witness  to  give  up  the  paper  to  be 
canceled.  He  states  as  a  fact  that  the  articles  were  rescinded 
by  the  consent  of  the  appellant.  Before  the  testimony  of  Bing- 
'bam  can  be  entitled  to  the  character  ascribed  to  it,  it  will  be 
necessary  to  show  that  the  complainant  could  not  personally, 
by  agreement  with  the  appellant,  as  effectually  rescind  his  con- 
tract as  if  done  through  the  medium  of  Bingham,  the  witness. 
He  states  one  other  fact;  he  did  not  see  the  complainant  in 
Ithaca  during  the  period  mentioned. 

I  have  thus  carefully  examined  the  complainant's  proof.  The 
result  is  that  Silas  0.  Bennet  and  Charles  Sprague  contradict 
the  answer;  but  neither  the  testimony  of  the  two  Beanets,  of 
Pitts  Brown,  nor  of  Bingham  impeach  it,  as  to  the  question 
whether  the  complainant  was  in  Ithaca  at  the  time  alleged.  The 
answer  is  supported  by  the  testimony  of  Emery  Brown  that  he 
«aw  the  complainant  in  Ithaca  on  or  about  the  twenty-fifth  De- 
cember, 181G,  and  of  John  H.  Avery,  who  says  that  in  the  fall 
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of  1816  he  was  applied  to  by  the  appellant  to  assist  him  in  rais- 
ing specie;  that  soon  afterwards  he  met  the  appellant  and 
Phinehas  Bennet  in  Ithaca,  and  at  that  time,  or  some  period 
previous  to  the  mortgage  sale,  which  was  on  the  elcTenih  Jann- 
arjy  1817,  he  was  informed  by  a  person  whom  he  supposed  and 
now  believes  was  the  complainant,  that  he  had  abandoned  and 
removed  from  the  property,  and  from  his  inability  to  pay  had 
given  up  the  property  to  his  brother  Phinehas  Bennet  and  the 
appellant.  The  answer,  then,  is  supported  by  two  witnesses 
and  not  assailed  successfully  by  a  greater  number.  Conse- 
quently the  fact  is  proved  by  legal  and  competent  testimony 
that  the  respondent  abandoned  and  rescinded  the  agreement. 

It  may  further  be  observed  that  the  fact  of  canceling,  all^[ed 
in  his  answer,  is  in  perfect  accordance  vrith  the  declarations  of 
the  respondent,  made  at  different  times,  and  removes  eyeiything 
like  suspicion  that  this  defense  is  fabricated  for  the  purpose  of 
fraudulently  resisting  a  just  claim.  To  John  H.  Avery,  the 
respondent  declared  he  had  given  up  the  property  to  his  brother 
and  the  appellant;  to  Abner  H.  Hawland,  he  declared  shortlj 
before  his  removal  to  Chenango,  that  he  was  determined  to 
abandon  the  Fall  Creek  property,  and  would  have  nothing  fur- 
ther to  do  with  it.  He  did  remove,  and  remained  silent  a  long 
time  thereafter,  until  title  was  procured  under  Pelton's  mort- 
gage, until  extensive  improvemests  had  been  made,  computed 
at  not  less  than  five  thousand  dollars,  and  until  bona  fide  sales 
had  been  made  to  different  purchasers. 

The  facts  speak  a  language  not  to  be  mistaken.     It  cannot 
be  a  matter  of  surprise  that  after  this  the  parties  should  have 
canceled    the  agreement.     It  would  have  discovered   in  the 
appellant  great  inattention  to  his  interest  had  it  not  been  done. 
To  decree  a  specific  performance  against  such  facts  would  be 
opposed  to  the  principles  of  equity,  and  sanction  positive  injus- 
tice.    With  respect  to   the  manner  in  which   the  appellant 
obtained  the  papers  from  Bingham,  I  do  not  perceive  how  that 
can  affect  the  decision  of  this  cause,  because  the  respondent 
having  a  copy  of  the  contract,  admitted  to  be  correct,  is  enti- 
tled to  the  full  benefit  of  it,  equally  as  if  the  original  had 
remained  in  Bingham's  hands.     The  subsequent  arrangements 
with  two   of    the  Bonnets   did   not  impair  the   respondent's 
rights.     Bingham  testified  that  the  appellant  called  on  him 
in  November   or  December  in   1816,    for  the  purpose   of  ob- 
taining   copies;   that   the    papers   were   delivered  to   the  ap- 
pellant, and  afterwards  returned  as  he  supposed;  that  after- 
wards, in  1817,   the   appellant  and  Phinehas  Bennet  called 
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for  the  papers;  and  he  delivered  them  as  he  then  thought. 
Phinehas  Bennet  testifies  that  he  went  with  the  appellant  to 
IBingham's  office  the  last  of  December,  1816,  or  the  beginning 
of  January,  1817,  to  procure  the  papers;  that  Bingham  deliv- 
ered a  bundle  to  the  appellant,  but  on  examination,  it  was  dis* 
covered  that  none  of  them  were  signed  or  sealed;  upon  which 
the  appellant  made  further  search  for  the  quitclaim  or  release; 
but  whether  the  same  was  then  discovered  or  obtained  he  does 
not  know;  but  that  on  the  twenty-ninth  July,  1820,  the  appel- 
lant exhibited  a  paper,  which  from  the  appearance  of  the  seals 
and  signature,  he  recognized  as  the  original  agreement. 

Bingham  says,  that  on  the  thirty-first  July,  1820,  the  appel- 
lant showed  him  the  original  agreement;  that  the  seals  had 
evidently  been  torn  off,  but  not  the  signatures.  From  this 
rather  obRCure  statement  it  does  not  clearly  appear  whether  the 
appellant  took  with  him  the  original  agreement,  when  he  caUed 
alone,  or  whether  it  was  afterwards  taken  when  he  called  with 
Phinehas  Bennet.  I  think  it  is  to  be  inferred  Uiat  the  appel- 
lant must  have  taken  the  original  when  he  first  called  on  Bing- 
ham, which  was  probably  early  in  January,  1817,  and  before 
the  mortgage  sale;  because  it  is  not  found  when  the  appellant 
called  with  Bennet.  He  testified  that  on  examination,  none  of 
the  papers  had  the  appearance  of  originals.  He  went  away 
under  the  impression  that  none  had  been  found  in  consequence 
of  the  search.  If  this  be  so  it  places  the  conduct  of  the 
appellant  in  a  censurable  point  of  light  with  respect  to  Bing- 
ham, the  depository,  the  permission  being  to  take  a  copy  and 
return  the  original.  It  was  also  trifling  with  Bennet  to  go  in 
search  of  a  paper  already  in  his  possession.  Had  any  fraud 
been  attempted  in  consequence  of  this  seemingly  improper  con- 
duct, I  should  concur  with  his  honor,  the  chancellor,  in  turning 
every  presumption  and  every  unexplained  circumstance  against 
lum.  But  it  may  be  inquired,  what  could  have  been  the 
inducement  for  so  disingenuous  a  course  ?  It  will  be  recol- 
lected that  at  the  time  the  appellant  first  called,  if  the  view  I 
have  taken  of  this  course  be  correct,  he  was  entitled  not  only 
to  the  possession  of  the  paper,  but  also  to  cancel,  so  far  as  the 
respondent  was  concerned.  He  had  previously  rescinded  the 
contract.  When  Phinehas  Bennet  called  with  the  appellant  it 
was  after  the  new  agreement  of  the  twenty-seventh  December, 
1816,  was  made  between  the  appellant  and  the  two  Bennets^  by 
which  the  contract  was  virtually  rescinded,  so  far  as  they  were 
concerned,  provided  the  appellant  bid  off  the  Fall  Creek  prop- 
erty on  Wells's  mortgage.     This  was  done  on  the  eleventh  Jan« 
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uarj,  1817,  and  that  by  the  condition  became  absolute.  All 
this  took  place  before  the  search  spoken  of  by  Bennet;  for 
Bingham  swears  that  it  was  in  the  year  1817,  when  they  called 
on  him,  leaving  scarce  a  doubt  that  it  was  after  the  sale  of  the 
mortgaged  premises.  Here,  then,  there  was  no  necessity  of 
resorting  to  artifice  or  motiye  for  concealing  the  first  agree- 
ment. That  there  may  be  some  misapprehension,  on  this  im- 
material point,  I  think  highly  probable,  but  deem  it  unneces- 
sary to  pursue  the  inquiry  further. 

If  the  respondent  could  surmount  the  preceding  difBciilties, 
which  lie  in  the  way  of  his  recoTcry,  the  decree  ought  to  be 
modified  in  one  particular  only.     It  will  be  seen  that  the  judg- 
ment of    David    Lamberson    against   Benjamin    Pelton   was 
docketed  the  eighth  December,  1807,  prior  in  point  of  time  to 
the  judgment  of  Walter  Wood,  or  the  mortgage  of  Wells.    The 
chancellor  directs  the  master  to  report  the  value  of  the  undi- 
vided fourth  part  of  the  first  December,  1816,  exclusive  of  sub- 
sequent improvements  without  making  any  deduction  on  account 
of  this  incumbrance.     I  think  the  equal  fourth  part  of  the  judg- 
ment, with  interest  and  costs,  ought  to  be  deducted  from  the 
amount  of  the  master's  report,  and  secured  in  such  manner  as 
the  chancellor  may  direct  to  be  applied  in  discharge  of  one 
fourth  of  the  amount  finally  ascertained  to  be  due  on  the  judg- 
ment.    The  respondent  is  not  entitled  to  relief,  unless  the 
appellant's  purchase  under  the  execution  vested  a  valid  title. 
He  appears  to  be  in  no  way  connected  with  the  subsequent 
measures  to  obtain  a  title  under  the  mortgage,  and  declined 
making  any  advances  to  discharge  it.    This  step  must  be  con- 
sidered as  the  prudential  act  of  the  appellant  to  strengthen  a 
title  considered  by  him  questionable.     If  it  turns  out  that,  no 
such  expedient  was  necessary,  but  that  the  title  was  perfect 
without  it,  the  respondent  is  not  liable  to  contribute  to  the  loss. 
On  this  principle,  it  seems  to  me,  the  question  of  laches  does 
not  arise.    The  respondent  will  receive  no  more  than  the  value 
at  the  time  his  deed  was  to  be  given.    He  does  not  avail  him- 
self of  subsequent  improvements.    His  omission  to  assert  his 
right  for  several  years  could  have  no  influence  on  the  appellant. 

But  it  has  been  contended  that  if  the  respondent  is  entitled 
to  relief,  an  issue  ought  to  have  been  awarded  to  ascertain  the 
amount  of  damages.  It  seems  to  be  well  settled  that  the  coart 
of  chancery  will  not,  except  under  very  particular  circumstances, 
if  the  party  be  not  entitled  to  a  very  specific  performance,  direct 
an  issue  of  quantum  damnificatus,  or  a  reference  to  a  master  to 
ascertain  the  damages.     If  a  party  elect  that  remedy,  he  most 
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resort  to  law;  bat  where  the  defendant  has  pat  it  out  of  his 
power  to  perform  the  contract,  the  bill  will  be  retained,  and  it 
vrill  be  referred  to  a  master  to  assess  the  damages.  This  was 
decided  in  Denion  v.  Stuart,  before  Lord  Eenyon,  master  of  the 
rolls,  sitting  for  the  chancellor  (1  Fonb.  38  n.  y.  and  165  n.  b.). 
7he  general  rule  is  otherwise.  Mr.  Fonblanque  observes:  "  I 
am  aware  of  no  other  case  in  which  such  an  order  has  been 
made,  the  usual  decree  being  either  a  specific  performance,  or 
&n  issue  of  qtuinium  damnificaiuB.'*  Lord  Eldon,  in  speaking  of 
the  case  of  Denton  v.  Stuart,  says:  **  That  case,  if  not  supported 
on  that  distinction,  is  not  according  to  the  principles  of  the 
court:''  17  Yes.  jun.  276;  1  Mad.  350;  12  Yes.  jun.  395. 

I  incline  to  think  that  the  reference  in  this  case  was  proper 
to  asoertain  the  quantum  of  damages,  the  appellant  not  haying 
it  in  bis  power  to  convey  the  one  fourth.  The  result  of  my 
opinion  is,  however,  that  the  execution  being  void  when  it 
issued,  the  appellant's  purchase  at  the  sheriff's  sale  vested  no 
title;  and,  secondly,  whether  void  or  not,  the  agreement  to  con- 
vey was  rescinded  and  canceled  by  the  consent  of  the  respond- 
ent,  and  therefore  on  either  of  those  grounds,  the  complainant's 
biU  ought  to  have  been  dismissed;  and  consequently,  the  decree 
of  the  court  below  should  be  reversed. 

This  being  the  unanimous  opinion  of  the  court,  it  was  there- 
upon ordered,  adjudged  and  decreed,  that  the  decree  of  his 
honor,  the  chancellor,  be  reversed,  and  that  the  bill  of  the  re- 
spondent be  dismissed,  with  the  costs  in  the  court  of  chancery; 
and  that  each  party  pay  his  own  costs  on  this  appeal. 


Followed  in  Jackwn  v.  Wood,  3  Wend.  41;  S.  C,  18  Id.  124^  to  the  poini 
that  the  revezBal  of  a  judgment  will  not  impur  the  title  of  a  bona  fidt  par- 
chaser  at  an  ezecation'sale;  in  Swan  v.  BcMUnure,  8  Wend.  681,  and  Wood  v. 
Colvin,  18  Id.  667»  that  an  exeontion  iasaed  npon  a  satisfied  judgment  is  void, 
so  as  to  pass  no  title  to  the  purchaser  though  bona  fide;  in  Erwm  v.  Dundaa, 
4  How.  77,  as  showing  that  an  execution  bearing  teste  after  the  death  of  the 
defendant  is  void,  and  on  page  78  of  the  same  report,  as  authority  upon  the  ne- 
cessity of  a  ed.  feu  before  execution  can  issue  againt  the  lands  of  a  deceased 
co-defendant;  in  Saneom  v.  WiUiama,  2  WalL  317,  as  deciding  that  if  one  of 
two  or  more  defendants  died,  the  execution  should  issue  in  the  name  of  them 
all,  although  it  oould  be  executed  only  as  to  the  survivors;  in  Morgan  v. 
Tipton,  3  McLean,  350,  upon  an  answer  responsive  to  the  bill  being  evidence; 
and  in  Warner  v.  Danieis,  1  Woodb.  &  M.  114,  regarding  the  powers  of  a  chan- 
cellor, where  specific  performance  cannot  be  decreed  by  reason  of  the  con- 
veyance of  the  land  by  the  defendant,  to  make  a  reference  to  a  master  te 
ascertain  the  damages. 
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Ohb  t;.  Bake  of  the  United  States. 

[1  Ohio,  86.] 

Ak  AonoK  OF  Assault  and  Batixbt  will  not  lie  againrt  a  oQcpontion;  mot 
oan  a  oorporation  be  joined  as  defendant  in  such  an  action.  If  so  joiiied« 
the  writ  ia  abatable  as  to  alL 

Assault  and  battery  against  the  Bank  of  the  United  Stales, 
William  Oreighton  and  Walter  Dunn.  The  case  is  stated  in 
the  opinion  of  the  court. 

King  and  Atkinson,  for  the  plaintiff. 

W.  K,  Bond,  contra, 

"Bj  Court,  BuBNET,  J.  This  is  an  action  for  an  assault  and 
battery  and  false  imprisonment.  The  declaration  is  filed  in  the 
common  form,  charging  the  defendants  jointly  with  the  com- 
mission of  the  trespass,  as  though  they  were  all  natural  persons. 
The  defendants  have  demurred  generally.  On  the  argument, 
two  principal  questions  were  raised  and  discussed:  1.  Whether 
a  corporation  aggregate  is  liable  to  be  sued  by  its  corporate 
name,  in  an  action  of  trespass  for  an  assault  and  battery  and 
false  imprisonment;  2.  Whether  if  they  be  not  so  liable,  the 
defendants,  Creighton  and  Dunn,  can  take  advantage  of  the 
joinder  on  this  demurrer. 

On  the  first  question  Chitty  has  been  cited,  1  vol.  66,  where 
he  says,  corporations  may  be  sued  in  that  character,  in  many 
instances,  for  damages  arising  from  neglect  of  duty  imposed  on 
them  by  particular  statutes;  but  they  cannot,  in  general,  be 
sued  in  that  character  in  trespass  or  replevin.  The  action  must 
be  brought  against  each  person  by  name  who  commits  the  tort. 


L 


Dec.  1821.]        Orb  v.  Bank  op  the  U.  8.  689 

In  8  Sast,  230,  Lawrence,  justice,  says  trespass  does  not  lie 
ag^nst  a  corporation.     Thorp,  justice,  says  trespass  does  not 
lie  against  a  corporation  aggregate  by  its  corporate  name,  for  a 
capias  and  exigent  do  not  lie  against  it:  22  Ass.  67.    A  corpora- 
tion cannot  beat  nor  be  beaten,  nor  commit  treason,  nor  felony, 
nor  1>e  outlawed,  etc.:  21  Edw.  lY.,  7, 12,  27,  67.  They  cannot 
"be  assigned:  1  Bao.  Ab.  607.    Nor  outlawed:  10  Co.  32.     Nor 
attaclxed:  Bay,  162.    No  replevin  lies  against  them  by  the 
name    of  their  corporations:  Brownl.   175.     They  cannot  be 
declared  against  in  custody:  6  Mod.  183.    They  are  not  in- 
dictable, though  the  particular  members:  12  Mod.  569.    They 
cannot  sue  as  a  common  informer:  2  Stra.  1241.    For  torts 
they  must  be  sued  individually:  Salk.  192.     Trespass  does  not 
lie  against  its  members:  4  Com.  Franchise  F.  19. 

A  corporation  cannot  commit  a  trespass,  but  by  their  writing 
\inder  their  seal:  Yin.  Ab.  Cap.  K.  22.    Trespass  does  not  lie 
against  commonalty,  but  shall  be  against  the  persons  by  their 
proper  names,  for  capias  and  exigent  lie  not  against  commonalty: 
Id.  P.  2.    Trespass  does  not  lie  against  a  corporation,  viz.:  by 
the  name  of  corporation,  but  against  the  persons  who  did  it,  by 
their  proper  names,  for  capiaa  and  exigent  do  not  lie:  Id.  2,  15. 
As   outlawry  does  not  lie  against  an  aggregate  corporation, 
therefore  trespass  does  not  lie  against  them,  for  a  capias  and 
exigent  do  not  go:  2  Sel.  149;  2  Imp.  675;  Bro.  Corp.  43.     A 
corporation  can  neither  maintain  nor  be  made  defendant  to  an 
action  of  battery,  or  such  like  personal  injuries;  for  a  corpora- 
tion can  neither  beat  nor  be  beaten  in  its  body  politic:  1  Bl. 
Com.  603.    It  appears  also  that  the  civil  law  ordains,  in  con- 
formity with  this  rule,  that  for  the  misbehavior  of  a  body  cor- 
porate the  directors  only  shall  be  answerable  in  their  personal 
capacities.    Woodesson,  in  his  lecture  on  Corporations,  1  vol. 
494,  is  very  clear  and  explicit  on  the  subject.     He  says:  ''  It  is 
incident  to  all  bodies  politic  to  sue  and  be  sued  by  their  name 
of  incorporation,  but  it  is  manifest  that  this  must  be  restricted 
to  particular  actions;  thus,  corporations  can  neither  be  plaintiffs 
nor  defendants  in  actions  of  assault  and  battery." 

The  case  in  12  John.  227,  cited  by  the  plaintiff,  shows  that 
the  law  in  relation  to  the  liability  of  corporations  is  so  changed 
by  the  course  of  modem  decisions  that  they  are  now  held  re- 
sponsible on  promises,  express  or  implied,  and  that  assumpsit 
may  be  maintained  against  them  on  such  promises.  But  be- 
cause the  law  has  been  changed  in  relation  to  contracts,  it  does 
not  follow  that  it  is  also  changed  in  relation  to  torts,  so  as  to 


590  Orb  v.  Bajsk  of  the  U.  S.  [Ohio, 

render  a  corporation  liable,  generally,  to  actions  of  trespass,  or 
for  other  torts,  by  persons  not  belonging  to  the  body  corporate, 
at  least  without  showing  that  they  were  done  by  an  authority 
from  them,  granted  in  pursuance  of  their  charter.    In  short, 
the  only  question  decided  in  that  case  was,  that  a  corporation 
may  make  a  yalid  contract,  not  under  seal;  and  this  point  beings 
settled,  that  was  no  incongruity  or  falsity  apparent  in  the  decs- 
laration,  and  therefore  the  court  very  properly  decided   that 
they  would  not  stop  and  inquire,  in  that  stage  of  the  proceed- 
ings, whether  the  contract  was  made  in  such  a  manner,  or  by 
such  persons  as  to  be  binding  on  the  defendants.    The  objec- 
tion in  that  case  was  taken  on  the  broad  ground  that  assumpsits 
will  not  lie  under  any  drcumstanoes  against  a  corporation,  bat 
the  court  having  shown  very  clearly  that  the  position  was  not 
tenable,  overruled  the  demurrer  without  further  inquiry;  and 
it  may  be  remarked  that  the  reasoning  of  the  court  is  confined 
exclusively  to  matters  of  contract.     The  same  observation  may 
be  made  respecting  the  case  of  the  Bank  of  Golumbia  v.  PaUer^ 
son^  cited  from  7  Oranch,  299,  which  was  an  action  of  assumpsit 
for  work  and  labor.    Yarious  questions  arose  in  the  progress 
of  that  cause;  none  of  them,  however,  having  a  direct  bearing 
on  the  case  now  before  the  court.     The  point  most  analogous 
was,  that  whenever  a  corporation  is  acting  within  the  scope  of 
the  legitimate  purposes  of  its  institution,  all  parol  contracts 
made  by  its  authorized  agents  are  express  promises  of  the  cor- 
poration, and  all  its  duties  are  imposed  on  them  by  law,  and 
all  benefits  conferred  at  their  request,  raise  implied  promises 
for  the  enforcement  of  which  an  action  may  well  lie. 

The  case  of  Dunn  v.  The  Rector  etc,  of  St,  Andrew's  churchy 
14  Johns.  118,  was  also  assumpsit  for  work  and  labor.  The 
only  question  agitated  was,  whether  an  action  of  assumpsit  on 
an  implied  promise  can  be  maintained  against  a  corporation, 
which  was  decided  affirmatively,  on  the  authority  of  the  two 
cases  just  considered.  Much  reliance  has  been  placed,  by  the 
plaintiff,  on  the  case  of  Riddle  v.  The  Proprietors  of  the  Locks 
and  Canals  on  Merrimack  river,  7  Mass.  169  [5  Am.  Dec.  35]. 
This  was  an  action  on  the  case,  for  not  sufficiently  opening  and 
keeping  in  repair  a  certain  canal,  by  reason  of  which  the  raft 
of  the  plaintiff  grounded,  in  attempting  to  pass  it,  and  was 
damaged.  A  verdict  was  rendered  for  the  plaintiff,  and  a  mo- 
tion for  a  new  trial  having  been  overruled,  a  motion  was  made 
in  arrest  of  judgment,  on  the  ground  that  at  common  law  no 
action  lies  against  a  corporation  for  a  tort,  because,  among 
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olber  reasons,  judgment  in  Bach  an  action  is  entered  "with  a 
<:ajnaiur^  which  would  be  absurd  against  a  corporation.    The 
oonrt,  in  giving  their  opinion  on  this  point,  seem  to  admit  the 
<3octrine  in  21  Edw.  lY.,  12,  27,  67,  that  a  corporation  cannot 
Yye  beaten,  nor  beat,  nor  commit  treason  nor  felony,  nor  be  im- 
prisoned for  a  disseisin  with  force,  nor  be  outlawed;  and  they 
a4id  that  these  principles  result  from  the  nature  of  an  aggregate 
corporation.    But  in  remarking  on  the  opinion  of  Thorp,  Jus- 
tice, in  22  Ass.  PI.  67,  in  which  he  says  that  trespass  does  not 
lie  against  a  corporation  aggregate  by  its  corporate  name,  they 
express  doubts.    Thorp's  opinion,  they  say,  has  been  overruled 
as  to  certain  trespasses,  and  referring  to  some  of  the  authori- 
ties in  16  East,  from  which  they  say.it  is  very  clear  that  some 
actions  of  trespass  might  at  common  law  be  maintained  against 
aggregate  corporations,  they  conclude  that  as  in  these  cases  no 
capiatur  could  be  entered,  the  omission  of  this  entry  could  be 
no  objection  to  the  actions  on  the  case.    This  concise  statement 
is  sufficient  to  show  that  the  question  now  in  hand  did  not 
necessarily  arise.     The  point  determined  was,  that  trespass  on 
the  case  would  lie,  and  that  judgment  in  such  an  action  might 
be  entered  without  a  capiaiur,  and  for  this  purpose  only,  the 
authorities  relating  to  trespass  and  other  torts  were  referred  to. 
But  it  cannot  escape  the  most  careless  observer,  that  neither 
the  case  decided,  nor  those  referred  to,  support  the  position 
now  contended  for,  that  assault  and  battery  can  be  sustained 
against  a  corporation  aggregate.     Thorp's  opinion  was  ques- 
tioned only  as  to  certain  trespasses,  and  the  court  went  no 
farther  than  to  say  that  some  actions  of  trespass  might  be  main- 
tained, from  which  the  conclusion  naturally  follows  that  gen- 
erally that  action  cannot  be  maintained,  and  they  admit  that  a 
corporation  aggregate,  from  its  nature,  can  neither  beat  nor  be 
beaten,  which  seems  to  be  decisive  of  the  questions  we  are  con- 
sidering. 

It  was  urged  by  the  plaintiff  that  the  reason  on  which  the 
law  under  consideration  was  originally  founded  had  ceased  to 
exist,  and  that,  therefore,  the  law  itself  has  ceased,  in  conformity 
with  the  maxim  cessai  ratio,  cessai  etiam  lex.  But  however  true 
this  maxim  may  be,  in  the  general,  it  is  subject  to  exceptions 
There  are  many  principles  of  common  law  settled  on  reasons 
that  have  ceased,  and  many  more  on  reasons  that  have  not 
only  ceased,  but  are  now  forgotten,  that  are  still  in  full 
force;  as  for  example,  it  is  law  at  the  present  day  that  debt 
and  trespass  cannot  be  joined,  although  the  reason  of  this 


692  Obb  v.  Bank  of  the  XT.  S.  [Ohio, 


law  no  longer  exists,  which  was,  that  in  debt  the  process 
summons,  on  which  a  fine  was  paid  to  the  king,  in  proportioa 
to  the  sum  demanded,  but  in  trespass  the  process  was  a  axpias, 
and  the  court  set  a  fine  in  proportion  to  the  offense. 

It  is  not,  however,  admitted  that  all  the  reasons,  or  that  the 
most  weighty  reason  of  the  law  in  question,  have  ceased,  for  al- 
though the  distinction  of  process  is  done  away  by  our  statate, 
yet  it  remains  a  truth  that  a  corporation  aggregate,  as  such, 
cannot  commit  the  act  charged  in  this  declaration,  as  they  hare 
no  personal  existence,  and  can  neither  beat  nor  be  beaten.  An 
action  for  an  assault  and  battery,  committed  on  a  corporation 
aggregate,  in  their  corporate  character,  would  be  a  novelty  in 
judicial  proceedings;  and.  yet  it  appears  to  be  as  contrary  to 
reason  and  common  sense,  that  they  should  be  the  agents  in 
such  a  trespass,  as  it  is  that  they  should  be  the  objects  of  it. 
It  is  a  fact  entitled  to  some  weight,  that  among  the  multitude 
of  adjudged  cases  relating  to  corporations,  from  the  year  books 
to  the  present  day,  not  one  can  be  found  that  decides  the  prin- 
ciple as  it  is  contended  for  by  the  plaintiff.  Although  it  forms 
no  objection  to  an  action,  that  such  an  one  has  never  before  been 
brought,  yet  the  fact  affords  strong  presumptive  evidence  that 
the  law  is  against  it. 

On  the  whole,  whatever  exceptions  may  exist  to  this  rule,  that 
actions  of  trespass  generally  do  not  lie  against  corporations,  it 
is  evident  that  the  action  now  under  consideration  cannot  be 
one  of  those  exceptions,  and,  therefore,  that  it  cannot  be  sus- 
tained against  the  bank. 

The  second  question  is,  whether  the  defendants,  Creighton 
and  Dunn,  can  avail  themselves  of  the  demurrer,  admitting  that 
the  corporation  could  not  have  joined  in  the  tort,  and  that  the 
action  cannot  be  sustained  against  them.  The  law,  as  laid  down 
in  1  Chitty,  74,  seems  to  be  well  established,  that  if  several 
persons  be  made  defendants  jointly,  where  the  tort  could  not 
in  point  of  law  be  joint,  they  may  demur,  and  if  a  verdict  be 
taken  against  all,  the  judgment  may  be  arrested  or  reversed  on 
error.  In  other  cases,  says  Chitty,  where  in  point  of  law  several 
persons  may  be  jointly  guilty  of  the  same  offense,  the  joinder 
of  more  persons  than  were  liable,  etc.,  constitutes  no  objection; 
one  of  them  may  be  acquitted,  and  a  verdict  taken  against  the 
others.  It  was  alleged  in  argument  that  the  concluding  part  of 
this  authority  limits  the  application  of  the  preceding  part  to 
torts  of  which  only  one  person  can  be  guilty,  but  there  does  not 
appear  to  be  any  necessity  for  such  a  limitation.  On  the  contrary. 
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to  giire  effect  to  the  whole  passage,  the  concluding  part  must  be 
taken  "with  the  qualification  evidently  imposed  by  the  preceding 
part  of  it,  and  naturally  implied  by  the  terms  used  in  it.     The 
meaning  of  the  passage  seems  to  be  that  in  cases  where  in  point 
of  law  all  the  defendants  named  in  the  writ  may  be  jointly  guilty 
of  the  offense  charged,  it  is  no  objection  that  some  of  them  are 
uot  guilty,  for  these  may  be  acquitted,  and  a  verdict  taken 
against  tbe  others.    This  construction  will  give  to  the  whole 
passages  its  proper  effect,  and  remove  the  apparent  discrepancy 
produced  by  the  opposite  interpretation.     It  appears  also  to  be 
required  by  other  authorities  applicable  to  the  subject.     For 
example,  whatever  proves  the  writ  false,  at  the  time  of  suing  it 
out,  shall  abate  it  entirely,  and  if  the  falsity  appear  on  the 
record,  advantage  may  be  taken  of  it  by  motion,  or  on  demurrer: 
1  Bac.  Ab.  11,  n.     As  if  the  writ  issue  against  two  persons, 
and  one  of  them  be  dead  before  it  be  taken  out,  or  if  there  be 
no  such  person  as  one  of  them  rerum  ncUurce,  or  if  in  a  prcBcipe 
quod  reddal,  against  two,  one  of  them  have  the  whole  tenancy 
in  himself,  the  writ  shall  abate  at  common  law,  though  in  the 
last  case  it  is  now  saved  by  St.  25,  Ed.  III.     The  question  then 
occurs,  in  the  case  before  us,  was  not  the  writ  false  at  the  time 
it  was  taken  out,  and  does  not  this  appear  from  the  declaration? 
It  charges  an  assault  and  battery  to  have  been  jointly  committed 
by  a  corporation  and  individuals,  when  in  point  of  law  a  corpora- 
tion cannot  commit  a  battery,  either  separately  or  jointly  with 
others.     It,  therefore,  charges  the  defendants  with  the  commis- 
sion of  a  joint  act,  which  in  contemplation  of  law  they  could 
not  have  jointly  committed,  and  must  of  course  be  false. 

It  appears  to  be  immaterial  whether  the  objection  to  the 
joinder  arises  from  the  nature  of  the  act  or  from  the  character 
of  the  agent.  Verbal  slander  cannot  be  jointly  committed  by 
two  or  more,  therefore  two  defendants  cannot  be  joined  in 
that  writ.  A  corporation  cannot  commit  an  assault  and  bat- 
teiy;  that  tort,  therefore,  cannot  be  jointly  committed  by  a 
corporation  and  others;  consequently  a  writ  that  charges  two  or 
more  persons  with  verbal  slander,  or  that  charges  individuals  with 
a  battery  committed  jointly  with  a  corporation,  cannot  be  good, 
and  for  the  same  reason,  because  it  presents  a  case  in  either 
instance  in  which  the  tort  complained  of  cannot  be  jointly 
committed  by  the  defendants  who  are  jointly  charged.  The 
writ  would  be  false  by  the  doctrine  cited  from  Bacon;  and  the 
joinder  would  be  bad  on  the  authority  of  Chitty. 
By  what  course  of  reasoning,  or  by  what  analogy  are  we 
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justified  in  limiting  the  operation  of  the  principle  to  the  natum 
of  the  tort,  excluding  the  character  of  the  agent.    The  roaaoik 
of  the  law  unquestionably  is,  that  the  declaration  charges  an 
act  impossible  in  itself;  it  is  false,  and  certainly  it  is  not  the^ 
less  false  because  the  impossibility  of  the  joinder  arises  froia 
the  physical  inability  of  one  of  the  defendants  to  participate 
in  the  act.    The  rule  is,  that  scTcral  persons  cannot  be  made 
defendants  jointly  when  the  tort  cannot,  in  point  of  law,  b» 
joined.    In  the  case  before  us,  it  is  impossible  that  all  th» 
defendants  have  joined  in  the  tort;  so  as  to  them,  therefore,  it 
cannot  be  joint,  and  this  impossibility  is  as  striking  and  a» 
operative  as  if  it  had  arisen  from  the  nature  of  the  tort    It 
was  admitted  in  argument,  that  a  declaration  charging  two  per- 
sons with  verbal  slander,  is  bad  on  demurrer.     There  can  be 
but  one  reason  for  this,  which  is,  that  the  defendants  could  not, 
under  any  circumstances,  jointly  commit  the  act  charged  against 
them.     On  what  foundation,  then,  can  we  maintain  the  distinc- 
tion that  has  been  contended  forf 

It  is  true,  that  the  case  in  2  Saund.  117,  cited  by  Ghitty  in 
support  of  his  doctrine,  was  a  case  of  slander;  but  it  is  believed 
if  that  case  had  been  the  one  now  before  the  court,  instead  of 
the  case  of  slander,  it  might  have  been  argued,  vrith  equal 
plausibility,  that  the  doctrine  in  Ohitty  would  not  embrace  the 
case  of  slander.  On  this  branch  of  the  subject  the  plaintiff 
has  relied  on  the  cases  cited  in  Yarbarough  v.  The  Bank  of  Eng- 
land^ 16  East,  10.  These,  however,  go  no  farther  than  to  show 
that  there  have  been  instances  of  trespass  against  corporationa 
in  which  individuals  were  joined;  but  it  does  not  appear  that 
the  question  was  raised  in  either  of  them,  whether  the  action 
could  be  supported.  In  one  of  them  the  objection  was  to  the 
process,  in  the  other  to  the  joinder,  and  in  neither  was  the  ob- 
jection sustained.  Brooks,  34,  is  introduced  as  saying:  ''The 
better  opinion  was  that  the  tort  was  good."  Yet  the  sama 
author  (PI.  43),  teUs  us  that  trespass  does  not  lie  against  cor- 
porations. It  may  also  be  observed  that  if  the  defendants  ad- 
mitted (as  it  appears  they  did  without  putting  the  question  to 
the  court),  that  trespass  could  be  sustained  against  a  corpora 
ation,  they  waived  the  principal  objection  to  the  joinder,  to  wit, 
the  falsity  of  the  writ,  depending  on  the  fact  that  one  of  the 
defendants  could  not,  in  point  of  law,  commit  the  act,  and, 
therefore,  that  the  others  could  not  have  committed  it  jointly 
with  him. 

But  in  deciding  the  case  before  the  court,  it  is  not  intended^ 
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nor  is  it  neceasaiy,  to  assume  the  principle,  that  trespass  will 
not  lie  in  any  case  against  a  corporation,  or  that  individuals 
may  not  be  joined  .in  the  same  writ  with  a  corporation  for  a  tort 
which  thej  may  jointly  conmiit.  The  doctrine  is  intended  to 
be  carried  no  farther  than  to  actions  of  assault  and  battery. 
The  case  of  Yarborough  was  trover,  and  Lord  EUenborough, 
in  giving  his  opinion,  says  that  the  defendants,  as  a  corpora- 
tion, can  do  no  act  bat  through  the  instrumentality  of  others, 
and  that  they  cannot,  as  a  corporation,  be  subject  to  the  pro- 
cess in  trespass,  because  the  remedies  which  attach  on  living 
persons  cannot  be  applied  to  bodies  merely  politic  and  of  an 
impersonal  nature,  but  that  wherever  they  may  competently  do 
or  order  an  act  by  their  common  seal,  they  are  liable  to  the 
consequences  of  such  act;  and  to  support  his  position  and 
illustrate  bis  meaning,  he  cites  several  actions  against  cor- 
porations for  false  returns.  It  may  be  added,  that  we  should 
not  naturally  expect,  in  a  case  like  this,  to  find  a  decision  of 
the  question  on  which  the  case  in  hand  depends,  and  it  may 
be  safely  assumed,  that  the  question  is  not  settled  either  by 
the  principal  case  or  by  the  authorities  cited.  The  plaintiff 
has  also  contended  that  the  fundamental  principles  and  settled 
maxims  of  the  law  ought  always  to  be  kept  in  view,  one  of 
which  is,  that  every  right  must  have  a  remedy,  and  every  injury 
ought  to  redressed.  This  is  admitted,  but  it  does  not  follow 
that  the  party  complaining  must  have  a  choice  of  remedies,  nor 
does  the  doctrine  now  advanced  interfere  with  this  acknowl- 
edged maxim;  for  although  it  be  alleged  that  a  corporation,  as 
such,  cannot  be  made  a  defendant  in  an  action  of  assault  and 
battery,  it  is  admitted  that  every  individual  who  counseled, 
procured  or  aided,  in  the  commission  of  the  trespass,  is  liable. 
It  is  true  in  this  case  as  in  every  other,  that  the  individuals 
held  responsible  may  be  insolvent;  but  the  law  is  not  charge- 
able with  this  evil,  nor  should  it  be  condemned  because  it  does 
not  multiply  remedies  for  the  purpose  of  guarding  against  it. 
It  was  also  urged  that  this  demurrer  cannot  be  supported  unless 
the  case  be  made  an  exception  to  this  general  rule  or  maxim, 
and  that  before  this  be  done,  it  ought  to  be  shown  clearly  that 
it  is  an  exception;  for  the  sustaining  of  the  demurrer  does  not 
deprive  the  plaintiff  of  a  remedy,  but  merely  decides  that  he 
has  sought  one  which  the  law  does  not  give  him.  The  rule  re- 
quires nothing  more  than  that  each  right  should  have  a  remedy, 
or  one  remedy.  It  cannot  then  be  violated  by  a  decision  that 
the  plaintiff  has   had  recourse  to  aq  improper  remedy,   un- 
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less  it  be  also  a  fact  that  the  law  has  provided  no  other.  Bat 
this  is  not  the  ease.  A  remedy  exists  which  has  been  pointed 
out,  and  to  which  the  partj  injured  may  have  reoourse. 

The  plaintiff  might  have  entered  a  noUs  prosequi  as  to  the 
bank,  and  proceeded  against  the  other  defendants,  bnt  he  has 
thought  proper  to  insist  on  his  right  to  sustain  the  action 
against  all  the  defendants,  and  must  now  submit  to  the  conse- 
quences of  the  demurrer,  which  must  be  sustained. 


Torts,  LiASiLrrT  or  Corporation  for. — The  foregoing  case  oontaniB  » 
very  fair  statement  of  certain  obsolete  legal  principles  regarding  the  law  of 
corporations  and  the  reasons  upon  which  they  were  supposed  to  be  foimded. 
We  cannot  discover  that  it  has  ever  been  directly  ovemiled.    On  the  con- 
trary, it  was  considered  and  followed  in  the  subsequent  case  of  FooU  v.  QUy 
of  CineinncUi,  9  Ohio,  31.     It,  however,  appears  to  be  inconsistent  with  the 
recent  cases  determined  in  the  same  state:  Atlantic  AG,  W»  R.  W,  Co.  v. 
Ihinn,  19  Ohio  St.  162;  Paaaenger  Railroad  Co.  v.  Toung,  21  Id.  518.    Not- 
withstanding the  doubts  and  technical  refinements  formerly  entertained  in 
eonsidering  the  liability  of  corporations  and  the  necessity  of  that  liability 
resting  upon  some  act  or  instrument  sanctioned  or  attested  by  the  corporate 
seal,  it  is  now,  we  believe,  universally  conceded  that  corporations  are  liable 
for  their  torts,  and  that  this  liability  may  be  enforced  in  the  same  manner  as 
if  the  wrong  complained  of  had  been  committed  by  a  natural  person:  Gooley 
on  Torts,   120;    Peebles  v.  PcUapaeo  Ouano  Co.,  77  N.  C.  233;    Vuuu  v. 
MerehanU  Im.  Co.,  27  La.  An.  367;  ffaya  v.  Houston  R.  KCo.,46  Tex. 272; 
Lee  V.  Village  of  Sandy  HOI,  40  N.  T.  442;  SmUh  v.  Birmington  Gas  Co.,  I 
A.  &  E.  526;  3  N.  &  M.  771;  Mound  v.  Monmouthshire  Canal  Co.,  2  DowL 
K.  S.  113;  1  Car.  &  M.  606;  4  M.  &  G.  452;  3  RaUway  Cases,  159;  5  Scott 
N.  R.  457;  6  Jur.  932;  Riddle  v.  Proprietors,  5  Am.  Dec.  35;  Lyman  v. 
White  River  Bridge  Co. ,  2  Aik.  255.    In  considering  this  question  and  reaching 
a  conclusion  in  harmony  with  the  modem  decisions,  the  supreme  court  of 
South  Carolina  said,  in  Main  v.  North-Eastern  Railway  Co.,  12  lUch.  82: 
"  There  is  an  incongruity,  it  is  thought,  to  hold  that  a  corporatioin  can  com- 
mit a  tort;  a  mere  creature  of  the  law,  '  of  a  highly  refined  and  intangible 
nature,  whose  properties  and  attributes  lawyers  alone  can  understand;'  that 
ooxporations  can  only  do.  what  by  law  they  are  authorized,  and  cannot,  there- 
fore, invest  any  one  with  power  to  do  wrong;  hence,  that  courts  are  driven 
of  necessity  to  deal  with  individuals  from  whose  acts  injuries  result.    Such 
premises  would  lead  to  conclusions  at  war  with  the  interests  of  society,  and 
are  opposed  to  the  practice  of  our  courts  in  unanswerable  cases.     Surely  it 
needs  neither  argument  nor  authority  to  demonstrate  that  theee  position! 
are  untenable,  when  it  is  sure  that  they  lead  to  the  conclusion  that  oorpora- 
tions  can  do  no  wrong. 

"  Why,  it  may  be  well  asked,  should  not  the  rule  be  the  same  substantially 
in  reference  to  corporations  and  their  agents  as  between  individuals  and  their 
servants  ?  The  vast  multiplication  of  corporations,  and  the  variety  of  inter- 
ests affected  thereby,  have  demanded  and  suggested  a  course  of  {oooeeding 
adapted  to  the  ends  of  justice;  and  in  the  first  application  of  wholesome 
rules  appropriate  remedies  have  been  gradually  unfolded,  as  well  in  enforciDg 
the  rights  of  corporations  in  'suing/  as  in  holding  them  amenable  in  'bein^ 
sued.* "    A  corporation  is  liable  for  a  false  imprisonment:  Chilton  v.  London  A 
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<7.  B.  W.  Co,,  16  M.  &  W.  212;  11  Jur.  149;  16  L.  J.  Exoh.  89;  Ooffr.  O. 
If.  R.  W.  Co,,  30  K  J.  Rep.  Q.  B.  148;  3  EL  &  EL  672;  7  Jar.  N.  S.  286;  3 
li.  T.  N.  S.  850;  or  for  a  libel:  Majfnard  ▼.  Firemen'8  Fund  In$.  Co.,  34  CaL 
48;  Johnwn  ▼.  SU  Louis  DetpcUeh  Co.,  2  Mo.  App.  566;  Vinos  ▼.  M,  M.  Ins. 
Co.  of  N.  0.,  27  La.  An.  367;  Phiku  W.  <Cr  B.  R.  R,  Co.  y.  Quigley,  21 
How.  (U.S.)202;  Whitfield  v.  S.  E.  R.  W.  Co.,  EL  K  &  EL  115;  4  Jnr.N.S. 
688;  27  L.  J.  Q.  K  229. 

The  particular  points  decided  in  the  foregoing  case  of  Orrr.  Bank  of  U.  S,, 
are:  1.  That  a  corporation  cannot  be  sned  in  an  action  for  aasanlt  and  bat- 
tery; 2.  That  it  cannot,  in  such  an  action,  be  joined  with  other  defendants. 
Upon  neither  point  can  the  case  be  now  regarded  as  sound;  for  a  corporation 
and  its  agents  may  be  joined  as  defendants  in  an  action  to  reoorer  damagea 
resulting  from  an  assanlt  and  battery  committed  by  the  latter,  under  the  pre- 
▼ions  authority  or  subsequent  ratification  of  the  former:  Moore  ▼.  PUchburff 
R.  R.  Corp.,  4  Gray,  465;  ffewett  ▼.  Swift,  3  Allen,  420;  Penn.  R.  R.  Co.  ▼. 
Vandiver,  42  Pa.  St.  365.  In  a  leading  English  case  the  declaration  stated  that 
the  defendant  assaulted  the  plaintiff,  and  compelled  him  to  go  in  custody 
from  a  certain  railway  station  to  a  certain  police  office,  and  there  imprisoned 
him,  etc.  It  appeared  at  the  trial  that  the  injury  complained  of  consisted  in 
the  removal  of  the  plaintiff  from  a  car  of  the  defendant's  railway  train. 

The  questions  involyed  were:  1.  Can  a  corporation  be  held  liable  for  an 
assault  and  battery  committed  by  its  agent?    2.  Did  the  agent  in  this  case 
have  any  previous  authority  to  commit  the  act  complained  of?    3.  If  thero 
were  no  previous  authority,  had  the  act  been  ratified,  and  if  so,  what  waa 
the  effect  of  the  ratification?    Patterson,  J.,  thus  considered  and  answered 
these  questions:  "The  first  question  arises  on  the  declaration  itself,  and  is 
quite  independent  of  the  particular  circumstances  of  this  case.    It  is  alleged, 
on  the  part  of  the  plaintiffs  in  error,  as  a  general  broad  proposition  of 
law,  that  in  no  case  can  an  action  of  trespass  for  assault  and  battery  lie 
against  a  corporation  aggregate.    Whatever  may  be  the  effect  of  the  authori- 
ties in  the  Tear  Books,  it  has  been  expressly  held,  in  modem  times,  that 
trespass  will  Ue  against  a  corporation  aggregate  for  breaking  and  entering  a 
close,  and  for  seizing  goods.     This  has  been  decided  by  several  recent  cases. 
Then  the  question  is  whether  trespass  for  assault  and  battery  may  lie  against 
a  corporation;  and  it  has  been  contended  that  it  cannot;  for  it  is  said  that  it 
can  neither  beat  nor  be  beaten.    No  doubt  that  proposition  is  true  of  it  as 
respects  its  corporate  capacity.    But  it  does  not,  therefore,  follow  that  if  a 
corporation,  by  authority  under  seal,  direct  a  servant  to  apprehend  and  im- 
prison a  particular  person,  an  action  for  assault  and  battery  cannot  be  main- 
tained against  the  corporation.     The  learned  counsel  who  appears  for  the 
plaintiffs  in  error  must  contend,  in  order  to  show  that  this  declaration  cannot 
be  supported,  that  no  such  action  would  lie.   But  we  are  clearly  of  the  opinion 
that  it  is  not  so,  and  that  an  action  of  trespass  for  assault  and  battery  wiU 
lie  against  a  corporation  whenever  the  corporation  can  authorize  the  act  done, 
and  it  is  done  by  their  authority.     We  are,  therefore,  of  opinion  that  the 
declaration  is  good;  and  we  do  not  think  it  necessary  to  go  through  the  sev- 
eral authorities  upon  this  question.    The  next  question  is,  whether  in  order  to 
render  the  corporation  liable  for  the  act  of  their  servant,  it  was  necessary  that 
that  servant  should  have  an  authority  by  deed.    It  has  been  decided  many 
years  ago  that  a  corporation  maybe  liable  in  tort  for  the  acts  of  their  servants, 
although  their  authority  be  not  under  seaL 

"It  is  not  necessary,  therefore,  further  to  advert  to  this  point   It  has  been 
urged  that  there  is  no  exception  taken  on  the  ground  of  want  of  evidence  of 
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previous  authority  or  of  ratification.  It  is  trae  that  the  hill  of  exoepticnis  is 
very  inartificially  drawn,  and  that  the  intended  ezoeptiona  might  have  been 
pointed  out  in  a  much  more  specific  form;  but  taking  it  altc^gether,  the  mean- 
ing of  the  bill  of  exceptions  seems  to  be,  that  there  was  no  evidence  far  the 
jury;  and  we  think  that  the  objection  is  sufficiently  pointed,  to  enable  us  to 
go  into  that  question.  Is  there  any  evidence  to  go  to  the  jury?  The  evi- 
dence is,  that  there  were  certain  by-laws;  but  it  was  not  shown  whether 
there  had  been  any  directions  given  to  Richardson,  or  to  the  servants  of 
the  company  in  general,  to  enforce  the  by-laws.  Looking  to  all  the  facts 
stated,  we  think  that  there  was  no  evidence  of  any  previous  authority  given 
by  the  company.  Then  comes  the  question,  was  there  any  ratification?  All 
the  facts  that  are  set  forth  show  that  after  Bichardson  had  taken  the  plaintiff 
out  of  the  carriage,  he  took  him  into  custody  on  the  several  charges  of  not 
producing  his  ticket,  of  not  paying  his  fare,  and  of  annoying  the  company  by 
being  intoxicated.  Before  the  magistrate,  the  charges  were,  that  the  plahitiff 
rdid  not  produce  his  ticket,  did  not  pay  his  fare,  and  that  he  had  assaulted 
Richardson.  The  charge  of  intoxication  was  not  investigated,  but  that  is 
not  materiaL  The  only  act  of  ratification  contended  for  was  this,  that  the 
Attorney  of  the  company  attended  before  the  magiatrate  in  support  of  the 
-charge  against  the  plaintiff;  but  it  must  be  remembered  that  this  was  a 
•charge  against  the  plaintiff,  not  by  the  plaintiff  against  the  company,  and 
that  the  charge  was  for  having  refused  to  produce  his  ticket,  or  pay  his  fare, 
and  for  having  assaulted  Richardson.  Not  a  word  is  said  to  show  that  the 
fact  that  Richardson  had  apprehended  the  plaintiff  and  that  the  plaintiff 
had  been  taken  into  custody  on  those  charges,  was  known  either  to  the  com- 
pany or  to  their  officers. 

"We  think,  therefore,  that  there  was  no  evidence  of  ratificatian  by  the 
company  of  the  act  of  Richardson.  With  respect  to  the  point  whether  the 
company  could  ratify  the  act,  if  the  act  can  be  said  to  have  been  done  for 
the  use  or  benefit  of  the  company,  there  can  be  no  doubt  that  they  could 
ratify  it.  The  assault  and  imprisonment  of  a  party  liable  to  the  company  for 
not  having  paid  his  fare,  which  manifestly  might  have  been  for  the  benefit  of 
the  company.  Therefore,  we  are  clearly  of  the  opinion  that  there  might  have 
been  a  ratification  of  that  act.  The  law  is  well  laid  down  in  distinct  terms 
in  the  passage  from  the  4  Inst.  317,  'he  that  receiveth  a  trespasser,  and 
agreeth  to  a  trespass  after  it  be  done,  is  no  trespasser,  unless  liie  trespass 
was  done  to  his  use,  or  for  his  benefit,  and  then  lus  agreement  subsequent 
amounteth  to  a  commandment.'  The  question  of  liability  by  ratifi.cation 
depends  upon  this,  whether  the  act  was  originally  intended  to  be  done  to  the 
use,  or  for  the  benefit,  of  the  party  who  is  afterwards  said  to  have  ratified 
it.  We  are  with  the  plaintiff  in  this  case,  that  the  action  might  lie,  and  the 
act,  though  not  done  with  the  knowledge  of  the  company  in  the  first  instance^ 
might  have  been  ratified  by  them;  but  we  are  of  opinion  that  there  was  no 
evidence  of  any  such  ratification,  and  that  the  direction  of  the  Lord  Chief 
Baron  was  wrong  in  this  respect.  The  result,  therefore,  is,  that  there  must 
he  a  venire  de  novo/**  Eastern  County*s  BaUway  Co.  v.  Broom,  6  W.  H.  &  G. 
314;  15  Jur.  297;  20  L.  J.  Exoh.  196. 


Doo.  1823.]  Bees  t;.  Smith.  699 


Bees  t;.  Smith. 

[1  Ohio.  IM.] 

OBJXonovB  TO  ram  JuBiSDicnoN  ov  Chakgxbt  oome  too  Iftte  alter  »  de- 
f  Qodant  has  answered,  prayed  a  stay  of  prooeedingi^  and  continned  the 
caae  on  its  merits.  And  equity  haying  obtained  jnrisdiotion  may  go  on 
and  dedde  as  jostioe  may  require. 

A  SuBsrAXTiAL  PxBiOBMANCB  of  the  terms  of  a  oontraot  is  snffioient  in 
equity. 

Bnx  brought  by  the  assignee  of  the  yendor  of  a  tract  of  land 
against  the  purchaser  to  obtain  a  decree  for  the  bahince  of  the 
purchase-money,  or  a  rescinding  of  the  contract.     The  facts 
were:  Noah  Zane,  Solomon  Bees  and  fiye  others,  were  proprie- 
tors of  a  certain  section  of  land  duly  entered.     It  was  agreed  by 
the  parties  that  the  patent  should  issue  to  Zane,  who  gaye  a 
bond  to  each  of  the  others  to  convey  to  him  his  share  when  the 
patent  was  obtained.     Before  the  issuance  of  the  patent,  Solo- 
mon Bees,  in  June,  1810,  sold  his  tract  to  Smith,  the  defendant, 
as  eighty  acres,  at  eleyen  and  a  half  dollars  per  acre;  thirty 
dollars  to  be  paid  in  hand,  four  hundred  and  thirty  dollars  in 
September,  and  the  residue  in  three  equal  annual  installments. 
The  title  was  to  be  made  in  September,  or  security  for  the  title 
to  be  giyen  in  a  reasonable  time.     This  agreement  was  reduced 
to  writing,  and  executed  by  both  parties,  and  in  pursuance 
thereof.  Smith  paid  forty  dollars  down,  two  hundred  and  fiftj 
dollars  in  October  following,  and  one  hundred  and  thirty  dollars 
in  November,  and  was  put  into  possession.     The  deed  not  hay- 
ing been  executed  for  the  eighty  acres  by  Bees,  he  gave  a  bond 
with  two  sureties,  conditioned  for  making  a  title  as  soon  as  the 
survey  was  completed.    Upon  this  bond  was  an  order  to  Zane 
to  give  Smith  a  deed,  and  on  presenting  the  same  to  Zane,  he 
indorsed  a  promise  to  execute  such  deed. 

In  August,  1812,  after  the  survey  had  been  made,  the  various 
parties  met  to  receive  and  give  deeds.  The  five  other  pro- 
prietors before  referred  to  received  their  conveyances,  and  a  deed 
was  executed  to  Smith  by  Zane  for  Bees's  tract,  described  as 
foUows:  '*  Being  part  of  S.  11,  T.  14,  B.  19,  containing  eighty 
acres,  the  line  to  run  on  the  south  boundary  of  the  said  eighfy 
acres,  so  as  to  include  the  two  small  fields  south  of  the  road, 
and  to  run  the  line  as  near  the  said  fields  as  maybe  practicable, 
so  that  the  line  including  said  fields  may  be  a  straight  line; 
thence  to  run  east  and  west  for  the  basis  of  the  said  eighty 
acres.    The  body  of  said  eighty  acres  lying  north  of  the  run 


600  Bees  t;.  Smith.  [Ohio» 

near  Solomon  Bees's  dwelling -house."  Smith  received  tbis 
deed,  and  surrendered  the  bond  with  the  sureties.  Zane  took 
all  the  deeds  to  have  them  executed  bj  his  wife,  and  on  the  re- 
turn of  Smith's  deed  to  him,  he  refused  to  accept  it,  having 
been  advised  by  his  attorney  that  the  description  of  the  land 
conveyed  was  too  vague.  The  balance  of  the  purchase  remain- 
ing unpaid,  Solomon  Bees  assigned  Smith's  covenant  to  the 
complainant,  who  commenced  an  action  at  law  thereon.  Smith 
pleaded  that  no  recovery  could  be  had  at  law,  as  the  deed  had 
not  been  executed  in  September,  according  to  the  terms  of  the 
covenant,  and  recovered  judgment. 

This  suit  was  then  commenced.  Smith  answered,  making 
no  objection  to  the  jurisdiction  of  the  court,  and  prayed  a  stay 
of  proceedings  until  the  termination  of  another  suit  in  equity 
between  other  parties,  in  which  the  boundaries  of  the  land  were 
drawn  in  question.  The  stay  was  granted.  The  ottier  suit  was 
determined  in  Smith's  favor,  whereupon  this  cause  proceeded 
to  a  final  hearing,  and  a  decree  made  that  defendant  should 
pay  the  remainder  of  the  purchase-money  then  due.  From 
this  decree  the  defendant  appealed. 

No  argument  was  submitted  for  the  defendant. 

JSkoing,  for  the  plaintiff. 

By  Oourt,  Bubnet,  J.  Two  questions  are  presented  in  this 
case:  1.  Has  the  court  jurisdiction?  2.  Has  the  contract  been 
peiformed  on  the  part  of  Bees  so  as  to  entitle  him  to  the  relief 
prayed  for?  As  to  the  first  inquiry,  it  is  manifest  that  the  sub- 
ject-matter of  the  contract  comes  properly  within  the  province 
of  a  court  of  chancery.  The  defendant  might  have  sustained 
a  bill  for  specific  performance  or  to  rescind;  and  it  is  contended 
with  some  force  that  this  right  must  be  so  far  reciprocal  as  to 
authorize  the  vendor  to  sustain  a  bill  where  the  covenants  on 
his  part  have  been  substantially,  though  not  literally,  per- 
formed, and  the  party  claiming  a  strict  performance,  is  in  the 
full  and  secure  enjoyment  of  the  thing  contended  for.  A 
punctilious  performance  of  the  minutia  of  a  contract  is  not 
always  required  in  equity,  though  the  want  of  it  may  present  a 
difficulty  in  a  court  of  law.  If  the  conditions  have  been  sub- 
stantially performed,  and  the  benefits  of  the  contract  fully 
secured  to  the  opposite  party,  equity  has  considered  it  suffi- 
cient. But  in  this  case  the  defendant,  by  answering  and  pat- 
ting the  merits  in  issue,  has  submitted  to  the  jurisdiction  and 
the  court,  at  this  stage  of  the  proceedings,  may  go  on  and  de- 
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cide  as  the  eqtiity  of  the  case  maj  require.  He  has  not  only 
acquiesced,  but  has  obtained  a  stay  of  proceedings  till  the  fate 
of  another  bill  should  be  known,  to  which  he  was  a  defendant, 
and  by  which  he  might  lose  a  part  of  the  premises  purchased 
of  the  complainant.  The  existence  of  that  suit  and  the  possi- 
bility of  a  recoveiy  were  relied  on  as  an  important  part  of  his 
defense.  The  court  so  considered  it,  and  he  was  indulged  with 
a  delay.  That  suit  has  been  decided  in  his  favor,  and  now,  for 
the  first  time,  an  exception  is  taken  to  the  jurisdiction  of  this 
court.  To  indulge  the  defendant  in  this  course  would  seem  to 
be  trifling  with  justice.  It  has  been  repeatedly  decided  that 
an  objection  to  the  jurisdiction  of  chanoeiy  comes  too  late 
after  a  defendant  has  answered  and  contested  the  merits.  If 
he  do  not  demur  to  the  relief,  the  court  will  decree  for  the 
complainant  on  the  hearing:  Gilbert's  History  and  Practice  of 
Chancery,  219.  In  the  case  of  Ludlow  ▼.  Simond,  2  Cai.  Cas.  1 
[2  Am.  Dec.  291],  this  doctrine  is  asserted  and  supported  both 
by  reason  and  precedent. 

The  twenty-sixth  section  of  the  act  directing  the  mode  of 
proceeding  in  chancery  is  also  relied  on.  The  section  provides: 
'*  That  after  answer  filed  and  no  plea  in  abatement  to  the  juris- 
diction of  the  court,  no  objection,  for  want  of  jurisdiction, 
shall  ever  after  be  made;  nor  shall  the  court  ever  thereafter 
delay  or  refuse  justice,  or  reverse  the  proceedings  for  want  of 
jurisdiction,  except  in  cases  of  controversy  respecting  land 
lying  out  of  the  jurisdiction  of  such  court."  Without  under- 
taking to  decide  how  far  this  section  will  control  or  affect  the 
provision  contained  in  the  second  section  of  the  same  act,  by 
which  the  chancery  powers  of  this  court  are  created  and  limited, 
we  may  safely  say  that  in  a  case  circumstanced  like  the  present 
it  may  be  relied  on  with  propriety  and  effect. 

On  the  part  of  the  defendant  it  is  urged,  that  the  complain- 
ant's remedy,  if  any  exists,  is  at  law;  but  we  cannot  shut  our 
eyes  on  the  fact,  that  the  remedy  at  law  had  been  extinguished 
by  a  judgment  rendered  against  the  complainant  by  a  court  of 
competent  jurisdiction,  on  the  ground  alleged  by  the  defend- 
ant, that  Solomon  Bees  had  not  complied  with  his  contract. 
The  defendant  having  succeeded  on  that  ground,  now  attempts 
to  defeat  the  application  here,  by  maintaining  the  converse  of 
the  proposition.  The  words  of  the  statute  defining  the  juris- 
diction of  courts  of  chancery,  relate  to  the  time  of  filing  the 
bill.  If  the  complainant  has  not  then  a  complete  and  adequate 
remedy  at  law,  it  would  seem  that  the  legislature  intended  to 
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afford  him  the  aid  of  chanceiy;  nor  does  there  appear  to  be 
anything  in  the  statute  making  it  necessary  to  inquire  whether 
at  any  former  period  a  legal  remedy  did  or  did  not  exist.  It  is 
one  of  the  peculiar  proTinces  of  equity  to  grant  relief  in  caaea 
of  fraud  and  accident,  and  it  is  worthy  of  inquiry,  whether  both 
of  these  circumstances  are  not  to  be  found  in  the  present  case. 
The  defendant  admits  that  in  the  trial  at  law»  he  denied  the 
existence  of  a  legal  remedy,  and  haying  succeeded  in  that  de- 
fense, obtained  a  judgment.  He  now  attempts  to  defeat  the 
application  on  the  equity  side  of  this  court,  by  advancing  the 
converse  of  that  proposition.  Although  he  admits  the  facts  re- 
main as  they  were,  he  contends  that  there  was  a  remedy  at  law, 
and  that  this  court  cannot,  therefore,  grant  relief.  The  acci- 
dental circumstance  that  the  plaintiffs  remedy  at  law  had  been 
destroyed  by  the  practice  of  the  defendant,  ought  rather  to 
itrengthen  than  to  weaken  his  claim  to  the  aid  of  this  court. 

As  the  statute  admits  the  jurisdiction  of  courts  of  chancery 
in  cases  where  there  is  not  an  adequate  remedy  at  law,  it  is 
difficult  to  perceive  how  that  jurisdiction  should  be  affected  by 
showing  that  a  legal  remedy  once  existed,  which  has  since  been 
lost  without  the  fault  or  laches  of  the  defendant.  It  is  alleged, 
and  such  appears  to  be  the  fact,  that  the  plaintiff  in  the  court 
below  being  an  assignee,  had  no  knowledge  of  the  bond  and 
security  given  by  Solomon  Bees  to  the  defendant  in  October, 
1810,  or  of  the  order  on  Zane  for  a  deed,  or  of  his  acceptance 
of  that  order,  which  circumstance  seems  to  account  for  his 
failure  in  the  suit  at  law. 

Circumstanced  as  this  case  now  is,  it  must  be  admitted  that 
the  remedy  at  law,  to  say  the  least  of  it,  is  both  doubtful  and 
difficult,  which  has  been  generally  considered  as  a  sufficient 
ground  for  chancery  to  retain  a  cause. 

In  order  to  determine  the  second  inquiry,  it  is  necessary  to 
attend  more  particularly  to  the  facts.  By  the  contract  of  June, 
1810,  Solomon  Bees  was  bound  to  deliver  possession  of  the 
land  in  October,  and  to  make  the  title  deed  in  September,  or  to 
give  satisfactory  security  that  the  same  should  be  made  in  a 
reasonable  time.  It  is  admitted  that  possession  was  delivered, 
and  that  in  October  a  bond  was  given,  with  security,  to  Smith, 
for  the  execution  of  the  deed.  At  the  time  of  the  contract 
Smith  knew  that  the  fee  of  the  entire  section,  of  which  the 
land  in  question  was  a  part,  was  in  Noah  Zane,  in  trust  for 
.Bees  and  the  other  proprietors.  On  the  back  of  the  bond 
.Bees  drew  an  order  on  Zane  in  favor  of  Smith  for  the  deed. 
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'whicli  order  Zane  accepted,  and  bound  himflelf  to  execute  the 
deed.     Some  time  after,  Zane,  Smith  and  the  other  proprietors 
met,  and  agreed  on  the  manner  in  which  deeds  should  be  exe- 
cuted by  Zane  to  each  of  the  claimants,  of  which  meeting  and 
agreement  the  complainant  appears  to  haye  had  no  knowledge. 
In  pursuance  of  this  agreement,  Zane  executed  and  delivered 
deeds  to  each  of  the  parties  for  their  respective  shares.     At  the 
time  Smith  received  his  deed,  or  at  the  time  it  was  executed, 
lie  gave  up  to  Zane  the  bond  and  security  given  by  Solomon 
Sees,  together  with  the  order  on  Zane,  and  his  acceptance.  By 
the  execution  and  delivery  of  the  deeds  the  whole  of  the  land 
'was  disposed  of,  and  from  thenceforth  it  became  impossible  for 
the  complainant  to  procure,  or  for  SSane  to  execute  to  the  de- 
fendant, any  other  deed  than  the  one  which  had  been  executed. 
Cj  the  agreement  and  the  deeds  executed  as  above,  all  the 
boundaries  of  the  defendant's  tract  were  fixed  and  certain,  ex- 
<^ept  the  northern  line,  which  has  since  been  determined  and 
43ettled  by  a  decree  of  this  court,  according  to  the  claims  and 
pretensions  of  the  defendant,  who  is  and  has  been,  since  that 
decree,  in  the  quiet  and  peaceable  possession  of  the  land.   The 
description  of  the  land  as  contained  in  the  deed  to  Smith,  ap- 
pears to  be  confused  and  uncertain;  but  that  uncertainty  may 
be  removed  by  reference  to  the  other  deeds  executed  at  the 
same  time,  and  to  the  decree  before  mentioned. 

The  defendant  alleges  that  when  he  agreed  to  the  execution 
and  delivery  of  the  deeds,  and  when  he  accepted  his  own,  it 
was  with  a  mental  reservation  that  if  his  counsel  did  not  ap- 
prove of  it,  he  would  not  retain  it  or  consider  it  a  discharge  of 
the  contract;  which  determination,  however,  was  unknown  to 
Zane  or  the  other  parties  concerned,  till  after  the  deliveiy  of  all 
the  deeds,  by  which  it  became  impossible  for  the  complainant  to 
procure  for  him  any  other.  From  this  state  of  the  case  it  ap- 
pears that  the  complainant  failed  to  show  a  literal  performance 
of  the  contract,  though  he  has  performed  it  substantially,  and 
in  the  way  assented  to  by  the  defendant.  The  bond  and  secur- 
ity was  to  have  been  given  in  September,  but  it  was  not  fur- 
nished till  October,  when  it  was  received  without  objection, 
accompanied  with  an  order  on  Zane  for  a  deed,  in  pursuance  of 
which  order  a  deed  was  executed  and  delivered,  and  the  bond 
and  accepted  order  given  up  to  be  canceled.  This  would  not 
have  been  done  had  not  the  defendant  considered  the  bond  as 
executed  in  time,  and  the  execution  and  delivery  of  the  deed  as 
a  discharge  to  its  condition.     Having  thus  received  the  security 
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and  availed  himself  of  it,  a  court  of  chanoeiy  will  not  lend  a 
Trilling  ear  to  a  mere  technical  informality. 

Another  objection  is  to  the  description  of  the  land  as  set  fovOk 
in  the  deed.     This  defect  may  be  attended  with  comeinconTen- 
ience  on  the  ^ound  of  uncertainty,  but  it  may  be  olnriated 
and  rendered  certain  by  a  reference  to  the  deeds  and  decree 
before  stated;  and  in  addition  to  this  consideration,  we  cannot 
but  perceive  that  the  difficulty  has  been  produced  by  the  de- 
fendant's own  conduct,  and  that  it  cannot  now  be  remedied 
either  by  the  complainant  or  by  Noah  Zane.    He  saw  the  deed 
and  agreed  to  accept  it,  and  at  the  same  time  consented  that 
the  deeds  to  the  other  proprietors  should  be  delivered,  one  of 
which  conveyed  to  the  heirs  of  Thomas  Bees  all  the  residue  of 
the  section  not  included  in  the  previous  deeds.     The  fee  of  the 
whole  section  having  thus  passed  out  of  Zane,  with  the  excep- 
tion of  his  own  tract,  lying  remote  from  the  one  in  question, 
should  the  deed  to  the  defendant  be  given  up,  as  contended 
for,  the  title  to  his  portion  of  the  tract  must  vest  in  the  heirs 
of  Thomas  Bees.     This  difficulty  having  been  produced  by  the 
act  of  the  defendant,  without  the  agency  or  even  the  knowledge 
of  complainant,  it  should  not  now  be  charged  to  his  account, 
or  made  a  pretext  for  withholding  from  him  the  consideration 
which,  it  is  admitted,  he  would  have  been  entitled  to  had  the 
covenants  on  his  part  been  literally  performed.     In  equity,  a 
substantial  performance  may  be  good,  whatever  objections  it 
may  be  liable  to  in  a  court  of  law;  and  we  are  all  of  opinion 
that  such  a  performance  has  been  made  out  in  the  present  case, 
and  that  so  far  as  this  perfozmance  has  deviated  from  the  letter 
of  the  covenants,  the  deviation  is  to  be  ascribed  to  the  defend- 
ant himself. 

We  consider  it  no  objection  to  the  decree  in  this  case  that  it 
is  for  the  payment  of  money  only.  Such  decrees  are  frequent. 
The  case  of  Turner  v.  Dayton  and  others,  decided  at  the  last 
term  in  Champaign,  is  in  point.  The  bill  was  filed  for  a  spe- 
cific performance.  The  allegations  of  the  bill  were  sustained, 
but  Dayton  having  sold  the  land  to  his  co-defendants,  who  had 
purchased  for  a  valuable  consideration  without  notice,  a  specific 
performance  could  not  be  decreed.  The  court,  however,  hav- 
ing become  legally  possessed  of  the  case,  refused  to  turn  the 
plaintiff  round,  retained  the  cause,  and  under  the  general 
prayer  for  relief,  decreed  to  the  complainant  the  value  of  the 
land,  which  was  admitted  to  bo  the  sum  for  which  it  had  been 
sold,  and  which  was   then  in   the  hands  of  the  defendant. 
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I>ajton.  It  is  true  that  in  that  case  the  coart  were  influenced 
in  some  measure  by  the  consideration  that  the  complainant 
mig^bt  affirm  the  sale,  and  hold  the  vendor  liable  to  account  as 
a  receiver. 

As  to  the  first  objection,  we  are  of  opinion  that,  independent 
of  all  other  considerations,  the  doubt  and  difficulty  that  would 
attend  an  application  on  the  common  law  side  of  the  court, 
would  justify  us  in  retaining  the  bill.     Such  circumstances  are 
entitled  to  much  consideration,  and  many  cases  are  to  be  found 
in  which  they  have  been  deemed  sufficient  to  support  the  juris- 
diction of  a  court  of  equity:  See  N.  Y.  cases  in  error,  p.  54, 
and  the  cases  there  cited;  but  when  taken  in  connection  with 
other  matters  existing  in  this  case,  they  seem  to  place  the  ques- 
tion in  a  very  clear  point  of  light.     As  to  the  second  objection, 
it  would  be  unjust  and  inequitable  to  permit  the  defendant, 
Smith,  to  hold  and  enjoy  the  land,  and  also  to  retain  the  con- 
sideration which  was  to  have  been  paid  for  it.     The  title  having 
been  conveyed  to  him  by  the  trustee,  on  the  order  of  Bees,  the 
complainant  has  effectually  and  forever  lost  the  land,  and  we 
cannot  discover  any  outstanding  title  or  claim  that  can  affect  or 
in  any  shape  trouble  the  defendant.     It  would  be  equally  un- 
just to  permit  him  to  take  an  exception  to  the  form  of  the  deed, 
when  that  form  was  the  result  of  an  agreement  between  him- 
self and  the  trustee,  entered  into  without  the  knowledge  of 
complainant,  and  by  which  he  has  effectually  put  it  out  of  the 
complainant's  power  to  remedy  the  defect. 

Upon  the  whole,  we  cannot  discover  any  valid  objection  to 
the  decree  prayed  for  in  this  case.     Decree  accordingly. 


Approved  in  MiHer  v.  Limgaere,  26  Ohio  St  291,  298,  on  the  point  that  ao 
objection  to  an  iajnnction  that  there  is  an  adequate  remedy  at  law,  comei 
too  late,  after  the  defendant  had  appeared  and  answered  on  the  merits. 


TaTLOB  v.  GaIJjOWAY. 

[1  Ohio,  232.] 
A  PowxB  TO  Sbll,  given  by  a  will  to  several  executors,  may  be  exercised  by 

those  who  qualify. 
A  PowxB  TO  SxLL  DOis  HOT  Includs  a  powoT  to  exchange  lands. 

Bill  in  equity.    The  opinion  states  the  case. 

By  Court,  Subnet,  J.     The  decree  that  ought  to  be  rendered 
in  this  case,  may  be  determined  by  the  solution  of  two  ques* 
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tions:  1.  Was  the  aeimg  exeoator,  James  Williams,  authorized 
to  sell  the  land,  without  the  concurrence  of  William  Sdmonds, 
who  was  named  in  the  will  as  a  co-executor  ?  2.  If  lie  was, 
has  he  made  such  a  sale  to  the  complainant,  Taylor,  as  is  an- 
thorized  by  the  will  ? 

The  authority  given  by  the  will  is  in  the  following^  words: 
**  All  the  rest  of  my  estate  I  leave  to  be  sold  as  my  execotors, 
hereafter  named,  shall  think  best;  and  the  money  ariaingf  from 
such  a  sale,  I  give  unto  my  infant  daughter,  Susanna  Eliza 
Gbreen,  to  her  and  her  heirs  forever."  William  Edmonds  and 
James  Williams  were  constituted  executors.  Williams  obtained 
probate,  and  undertook  the  duties  of  executor  alone.  Edmonds, 
who  did  not  join  in  the  probate,  was  afterwards  appointed 
guardian  to  the  infant  children. 

The  contract  entered  into  by  Williams,  the  acting  executor, 
with  the  complainant,  Taylor,  authorized  the  latter  to  change 
the  locations,  to  redeem  such  parts  of  the  land  as  had  been  sold 
for  taxes,  and  to  do  whatever  might  be  necessary  to  secure  the 
property  and  perfect  the  title;  in  consideration  of  which  Tay- 
lor was  to  have  an  equal  moiely  of  the  land.    The  first  question 
that  arises  is,  was  Williams  alone  authorized  to  sell  the  land? 
It  is  manifest  that  the  will  gives  to  the  executors  a  naked  power, 
not  coupled  with  an  interest.     If  land  be  devised  to  executors 
to  be  sold,  or  if  it  be  devised  to  be  sold  by  executors  for  the 
payment  of  debts,  in  either  case  the  power  is  said  to  be  coupled 
with  an  interest,  and  the  survivor  may  execute  the  trust,  because 
the  act  of  God  shall  not  prejudice;  but  if  one  of  the  executors 
refuse  to  act  (the  devise  being  to  them  by  name),  the  other,  it 
would  seem,  at  common  law,  cannot  sell,  because  it  is  a  joint 
confidence  and  must  be  jointly  exercised.    This  principle  has 
been  changed  by  21  Henry  YIII. ,  which  authorizes  a  sale  by 
those  who  consent  to  act:  Swinb.  Wills,  406,  407,  408. 

If  land  be  devised  to  be  sold  by  executors,  this  is  a  naked 
authority,  not  coupled  with  an  interest,  and  cannot  be  executed 
by  a  survivor:  Swinb.  on  Wills,  407.  If  the  devise  be,  that  the 
land  be  sold  by  the  executors,  not  naming  them,  although  the 
power  be  not  coupled  with  an  interest,  it  seems  that  it  shall 
survive;  because  the  powers  being  to  the  executors  generally, 
those  who  execute  the  will  are  legally  the  executors,  and  there- 
fore may  execute  all  the  powers  given  to  the  executors  as  such: 
Go.  Lit.  112,  113;  Cro.  Eliz.  26.  But  if  a  devise  be,  that  A. 
and  B.,  who  are  constituted  executors,  sell  the  land,  although 
they  may  legally  sell  without  taking  on  themselves  the  duty  of 
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execotiiig  the  will,  yet  if  one  should  die,  the  BnryiTor  cannot 
act,  becanse  the  power  must  be  pursued  strictly,  and  it  being 
^iren  to  two  jointly,  it  is  determined  by  the  death  of  one  of 
them.  The  Case  of  BanefarU,  Cro.  Eliz.  80,  contains  a  differ- 
ent principle,  but  that  case  does  not  seem  to  be  supported  by 
the  authorities. 

In  the  case  before  us,  the  devise  is,  that  the  executors  may 

sell.    Williams,  therefore,  having  proved  the  will,  and  taken 

on  himself  the  ofiBce  of  executor,  was  thereby  vested  with  all 

the  power  given  to  the  executors  as  such,  and  consequently 

had  a  right  to  make  the  sale.    But  the  most  important  question 

is,  whether  the  contract  made  with  the  complainant  Taylor,  be 

Buch  a  sale  as  was  contemplated  or  authorized  by  the  will.    The 

manifest  design  of  the  testator  was  to  convert  the  whole  of  his 

estate  into  money,  for  the  benefit  of  his  infant  daughter.     The 

trustees  are  not  authorized  to  exchange  or  incumber  the  land, 

or  to  dispose  of  any  part  of  it,  to  perfect  a  title  to  the  residue. 

The  power  is  to  sell,  and  the  sale  must  be  for  money.     It  may 

be  said  that  the  contract  with  Taylor  was  a  sale,  and  that  he  is 

a  purchaser  for  a  valuable  consideration.     This  is  technically 

true,  as  it  would  have  been  if  the  executor  had  conveyed  to  him 

a  moiety  of  the  land  as  a  reward  for  effecting  a  sale  of  the 

other  moiety.     But  it  is  presumed  that  such  a  sale  would  not 

be  valid,  as  it  would  defeat  the  object  of  the  testator. 

The  power  must  be  strictly  pursued,  and  must  be  executed 
according  to  the  manifest  intent  of  the  testator.  If  the  trustee 
could  incumber  the  estate  by  granting  an  equitable  claim  to  an 
undivided  moiety,  for  the  purpose  of  procuring  a  removal  of 
the  entries  and  a  completion  of  the  title  to  the  residue,  he 
might,  on  the  same  principle,  exchange  it  for  land  in  Virginia, 
and  give  a  moiety  of  it  to  the  agent  who  should  negotiate  the 
exchange. 

The  trust  delegated  by  the  will  is  personal,  and  cannot  be 
transferred.  As  Williams  voluntarily  took  on  himself  the  office 
of  trustee,  it  was  his  duty  to  execute  the  trust  in  person,  and 
to  do  everything  that  might  be  necessary  to  enable  him  to  do 
so.  He  certainly  had  no  right  to  give  away  any  part  of  the 
land,  to  procure  a  third  person  to  perform  services  that  he  was 
bound  to  perform  himself.  If  such  a  discretion  exist,  it  is 
impossible  to  say  how  far  it  extends,  or  by  what  rule  it  is  lim- 
ited. It  would  vest  in  the  trustee  the  same  power  and  the  same 
control  over  the  property  that  the  testator  had  in  his  life. 
This  difficulty  can  be  obviated  only  by  holding  the  executor  to 
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a  stxict  execution  of  the  power,  which  was,  in  the  present  case, 
to  sell  the  land  for  money,  and  at  a  fair  price.  Aa  the  contract 
on  which  the  bill  is  founded  was  not  such  a  sale,  we  feel  bound 
to  say  that  it  was  not  authorized  by  the  will,  and  that  it  Tested 
no  right  in  the  complainant.  The  circumstance  that  the  gnard- 
ian  joined  in  the  contract  cannot  alter  the  case,  as  he  cer 
tainly  had  no  power  to  sell  the  real  estate  of  his  ward.  It  beings 
ascertained  that  the  complainant  acquired  no  title,  either  legal 
or  equitable,  to  the  land  in  question,  by  the  contract  under 
which  he  claims,  it  is  unnecessary  to  look  into  the  title  of  tiie 
defendants. 
Bill  dismissed. 


CiMivaCitjfqfCflevelandv.SUUeBank,  16  Ohio  St  268»  id  rapport  of  tho 
proposition  that »  power  to  sell  does  not  anthoriae  a  harter  or  exchange. 


Smith  v.  Pabsonb. 

[1  Ohio,  238.] 

State  Insolyxnt  Laws  diBchaxging  debtors  from  their  debts  npoik  snrrsoder- 
ing  all  their  property,  are  valid  as  to  contracts  between  citiaana  of  that 
state  entered  into  after  the  laws  were  enacted. 

AcnoN  on  a  promissory  note.     The  opinion  states  the  case. 

By  Court,  Bubnbt,  J.  This  cause  is  presented  for  the  opinion 
of  the  court  on  the  following  agreed  case:  "  The  suit  is  brought 
on  promissory  notes,  executed  by  defendant  when  a  resident 
and  citizen  of  the  state  of  Maryland.  The  defendant  pleads  his 
discharge  under  the  bankrupt  laws  of  that  state.  At  ihe  time 
the  notes  were  executed  both  plaintiff  and  defendant  were  citi- 
zens of  Maryland.  The  bankrupt  laws  were  enacted  prior  to 
the  execution  of  the  notes.  The  defendant  is  a  regular  certifi- 
cated bankrupt,  or  insolvent,  under  the  laws  of  Maryland, 
which  are  a  full  discharge  of  all  debts  returned.  This  debt  was 
returned.  All  defendant's  property  was  duly  assigned  to  trus- 
tees in  Maryland." 

Before  an  attempt  is  made  to  investigate  the  principles  pre- 
sented by  the  case,  it  is  necessary  to  state  that  this  court 
recognizes  the  constitutional  right  of  the  supreme  court  of  the 
United  States,  to  expound  the  constitution  and  settle  its  import, 
wherever  a  doubt  arises;  and  that  it  is  our  duty,  implicitly  to 
receive  their  construction  as  a  rule  of  decision,  in  ail  cases  in 
which  it  applies.     That  tribunal  having  decided,  that  a  state 
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lias  authority  to  paas  a  bankrupt  law,  provided  such  law  does 
not  impair  the  obligation  of  contracts  within  the  meaning  of  the 
<so]iBtitation;  and  provided  there  be  no  act  of  congress  in  force 
to  establish  a  uniform  system  of  bankruptcy,  conflicting  with 
sncli  law;  ^nx  inquiry  may  be  limited  to  the  single  question, 
-wliether  the  law  of  Maryland  did  or  did  not,  in  the  sense  of  the 
constitution,  impair  the  obligation  of  the  contract  on  which  the 
present  suit  is  founded. 

This  case  is  clearly  distinguishable  from  that  of  Sturges  v. 
Ortnoninahiddy  4  Wheat.  122,  and  cannot  be  considered  as  deter- 
mined by  it.    In  that  case,  the  notes  were  given  prior  to  the  pas- 
sage of  the  law.    In  this  case  the  law  was  in  force  at  the  time  the 
notes  were  executed.   By  that  case  it  was  decided  that  a  legislative 
act  cannot  affect  a  contract  made  before  its  execution,  so  as  to 
discbarge  the  party  from  its  obligation,  which  would  have  been 
the  consequence  bad  the  plea  been  sustained.     In  this  case  it 
is  to  be  decided  whether  a  law  in  force  at  the  time  of  the  execu- 
tion of  a  contract,  can  operate  on  that  contract  so  as  to  relieve 
a  party  from  the  performance  of  its  stipulations.     The  case  of 
MsMiUan  v.  McNeiU  is  confidentiy  relied  on  as  settling  this 
question;  but  that  case  appears  to  be  as  clearly  distinguishable 
from  this  as  the  case  of  Sturgea  v.  Crowninshield,  as  will  appear 
by  a  comparison  of  facts.     In  that  case  the  parties  were  both 
residents  of  the  state  of  South  Carolina,  where  the  cause  of  ac- 
tion arose.     There  was  no  bankrupt  law  in  force  in  that  state. 
The  defendant,  Mr  McMillan,  removed  to  Louisiana,  where  he 
obtained  the  benefit  of  the  cessio  bonorum.    He  had  also  ob- 
tained a  certificate  under  the  bankrupt  law  of  England,  and  be- 
ing sued  in  the  district  court  for  the  district  of  Louisiana, 
pleaded  those  certificates  in  bar  of  the  action.    The  contract 
was  made  under  the  laws  of  one  state;  the  discharge  was  ob* 
tained  under  the  laws  of  a  different  state.     The  law  of  South 
Carolina  governed  the  contract,  the  laws  of  Great  Britain  and 
of  Louisiana  were  relied  on  to  discharge  it.     In  the  present  case 
the  parties  were  residents  of  Maryland,  the  contract  was  made, 
and  the  certificate  was  obtained,  under  a  law  of  that  state,  in 
force  before  and  at  the  date  of  the  contract. 

From  this  comparison,  it  appears  that  the  cases  are  distin- 
guishable in  several  important  facts.  Yet  if  it  were  clearly 
discernible  that  the  supreme  court  intended  to  embrace  within 
the  scope  of  their  opinion,  a  case  situate  precisely  like  the 
present,  this  court  would  receive  it  as  their  guide;  they  would 
not  feel  themselves  at  liberty  to  investigate  its  correctness,  or 
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to  questdon  its  authority,  but  would  at  once  lender  jodgment 
in  faTor  of  the  phiintiff.  But  such  does  not  appear,  from  the 
opinion  delivered  by  the  chief  justice,  to  have  been  their  in- 
tention. He  decides  ''that  the  case  was  not  distinguishable 
in  principle  from  the  preceding  case  of  Siurges  t.  Crownxn^ 
shield,  that  the  circumstance  of  the  state  law,  under  which  the 
debt  was  attempted  to  be  discharged,  having  been  passed  be- 
fore the  debt  was  contracted,  made  no  difference  in  the  applica- 
tion of  the  principle."  The  reason  is  not  stated,  but  we  can  be 
at  no  loss  to  discover  it.  A  law  of  Louisiana,  or  a  statute  of 
Ghreat  Britain,  could  have  no  influence  on  a  contract  made  ia 
Charleston,  under  the  law  of  South  Carolina.  The  parties  can* 
not  be  presumed  to  have  had  a  knowledge  of  their  existence; 
much  less  to  have  agreed  that  they  should  form  a  rule  for  the 
construction  and  agreement  of  their  contract.  They  could  not, 
therefore,  under  any  circumstances,  affect  it,  or  the  rights  of 
the  parties  under  it;  and  consequently,  it  made  no  difference 
whether  tbey  were  passed  before  or  after  the  contract,  for  in 
neither  case  could  they  influence  it.  Well  then  might  it  be 
said  that  the  circumstances  of  the  law  having  been  passed  be- 
fore the  debt  was  contracted,  made  no  difference.  This  is 
understood  as  applying  strictly  to  the  case  then  before  the  court; 
and  being  so  applied,  who  can  question  its  correctness  ?  If  the 
law,  under  no  circumstances,  could  bear  on  the  contract,  the 
fact  of  its  prior  existence  could  give  it  no  other  or  greater  force 
than  would  be  ascribed  to  it,  had  it  been  enacted  after  the  date 
of  the  contracts;  and  consequently,  the  distinguishing  fact  re- 
lied on  in  this  case,  could  not  in  that  case  make  a  difference  in 
the  application  of  the  principle. 

From  ibis  view  of  the  subject,  the  question  presented  in  the 
case  before  us  seems  to  be  open,  and  the  court  at  liberty  to  ex- 
amine and  decide  what  effect  the  bankrupt  law  of  Maryland 
has  on  the  notes  on  which  the  present  suit  is  Lix»ught. 

As  was  observed  in  the  argument,  contracts  are  either  ex- 
pressed or  implied,  or  part  expressed  and  part  implied.  A  pro- 
vision created  by  law  for  the  government  or  construction  of  all 
contracts  made  under  it,  need  not  be  recited  or  expressly  re- 
ferred to  in  a  contract;  it  will  be  considered  as  implied,  and 
have  the  same  force  and  effect  as  if  it  were  set  out.  Should  a 
contract  contain  a  clause  declaring  it  null  and  void  on  the  hap- 
peniog  of  a  particular  event,  as  the  insolvency  of  either  i)arty, 
would  such  a  clause  be  void,  or  would  it  be  considered  as  im- 
pairing the  obligation  of  the  contract?  If  not,  would  the  same 
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proTisioii  in  a  law  made  applicable  to  all  Babeequent  contracts^ 
BO  as  to  form  a  part  of  them,  be  considered  as  impairing  their 
obligation?  It  is  believed  not.  Many  cases  might  be  cited  in 
which  the  law  forms  a  material  part  of  the  contract,  although 
neither  recited  nor  referred  to;  as  where  one  person  engaged 
to  labor  for  another,  without  a  promise  or  stipulation  of  pay- 
ment. If  payment  be  refused,  and  suit  be  brought,  courts  do 
not  hesitate  to  say  that  by  the  law  in  force,  when  the  engage- 
ment was  made,  the  laborer  was  entitled  to  the  yalue  of  his 
labor,  that  the  contract  must  be  construed  by  the  law,  that  the 
law  must  be  taken  as  forming  a  part  of  the  contract,  and,  there- 
fore, that  the  plaintiff  shall  recover.  In  such  case,  the  obliga- 
tion to  pay  is  entirely  created  by  the  law,  and  the  recovery  is 
had  on  the  ground  that  the  law  forms  a  part  of  the  contract; 
for  on  no  other  principle  would  the  defendant  be  held  liable. 

Although  a  state  legislature  cannot  pass  laws  impairing  con- 
tracts, yet  they  may  regulate  them,  prescribe  their  form,  their 
effect,  and  the  mode  of  their  discharge,  and  every  contract  is 
supposed  to  be  made  with  reference  to  those  laws.  Thus,  if  a 
contract  be  made  for  the  payment  of  money,  without  desig- 
nating the  time  of  payment,  the  law  says  it  shall  be  payable  ohl 
demand.  If  it  fixes  the  day  of  payment,  but  is  silent  on  the- 
subject  of  interest,  interest  shall  attach  from  the  day  the  money- 
becomes  due.  In  these  and  many  other  cases,  the  obligation  ia 
created  by  law.  In  other  instances  it  is  discharged  by  law, 
as,  if  a  contract  be,  in  whole  or  part,  contrary  to  a  statute,  it  is 
void  in  toto.  If  the  condition  of  a  bond  becomes  impossible  by 
the  act  of  God,  by  the  act  of  the  party,  or  by  operation  of  law, 
the  bond  is  void.  If  a  contract  be  founded  in  usury,  or  given 
for  a  gambling  consideration  malum  in  se,  or  if  it  be  contrary  to 
good  policy,  it  is  void.  In  all  these  cases,  the  intention  of  the 
parties  is  controlled  and  restrained  by  the  law;  yet  it  is  not 
considered  that  the  contracts  are  unconstitutionally  impaired. 
On  the  same  principles,  may  not  the  bankrupt  law  of  Maryland 
be  considered  as  controlling  the  obligation  of  the  contract  on 
which  the  present  suit  is  founded? 

It  is  admitted  that  the  states  have  not  given  up  the  entire 
power  of  legislating  on  the  subject  of  contracts.  They  may,  for 
instance,  pass  laws  preventing  usury,  and  fixing  the  interest  of 
money.  Should  such  a  law  enact  that  a  lender  may  receive 
from  a  borrower  six  per  cent,  interest  and  no  more,  and  should 
an  after  contract  contain  an  express  promise  to  pay  ten  per  cent., 
such  a  contract,  although  voluntarily  made  for  the  payment  of 
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a  specifio  sum,  'would  be  Toid  in  part,  and  in  many  of  the  states, 
the  obligation  of  the  contract  would  be  entirely  destroyed,  and 
the  obligor  released  from  the  payment  of  both  principal  and 
interest.  Independent  of  statute  law,  every  person  has  tiie 
same  right  to  contract  for  ten  per  cent,  interest,  that  he  has  for 
the  payment  of  the  principal  sum;  and  if  the  law,  limifing  in- 
terest at  six  per  cent,  can  absolve  him  from  the  payment  of  the 
excess,  and  even  of  the  principal  itself,  is  not  the  obligation  of 
the  contract  as  clearly  affected  as  it  is  in  the  case  before  as? 

It  is  admitted  that  such  a  law,  applied  to  contracts  made  prior 
to  its  enactment,  would  be  unconstitutional;  but  not  so  when 
applied  to  subsequent  contracts.  Why,  it  may  be  asked,  does 
ithis  distinction  exist?  And  why  is  not  this  class  of  laws  con- 
sidered void  on  constitutional  grounds  ?  They  evidently  affect 
-contracts  voluntarily  made  on  subjects  about  which  the  parties 
liad  a  right  to  contract.  One  reason  only  can  be  assigned.  The 
legislature  has  a  right  by  law  to  regulate  contracts,  to  deter- 
mine their  effect,  and  point  out  the  mode  of  their  discharge. 
These  laws  are  applied  to  all  subsequent  engagements,  and  fix 
the  rights  of  the  parties  at  the  very  instant  the  contract  is 
closed,  BO  that  the  contract,  in  its  inception,  receives  an  impress 
from  the  law,  and  the  effect  of  the  law  being  co-existent  with 
the  contract,  can  never  be  said  to  alter  or  impair  it.  It  con- 
tinues what  it  was  at  its  commencement;  and  it  is  more  correct 
to  say  that  the  law  has  in  part  made  the  contract,  than  that  it 
has  changed  it.  If  an  obligor  be  entirely  discharged  from  a 
contract,  by  the  operation  of  a  statute  against  usury,  and  the 
constitution  be  not  violated,  it  would  be  difficult  to  assign  a 
reason  why  that  instrument  should  be  violated  by  a  bankrupt 
law  acting  prospectively,  and  pointing  out  a  state  of  things,  on 
the  happening  of  which  a  contract  shall  cease  to  have  effect,  or 
shall  be  considered  as  discharged.  If,  however,  an  attempt 
should  be  made  to  give  these  laws  a  retrospective  effect,  the 
constitutional  objection  would  arise  in  all  its  force;  for  although 
the  legislature  may  regulate  contracts  to  be  made  in  future,  it 
cannot  disturb  those  previously  made,  or  unsettled  rights  pre- 
viously vested;  and  this  is  the  distinction  that  ought  to  deter- 
mine the  character  of  the  law  of  Maryland.  On  any  other  view 
of  the  question  the  power  of  the  states  to  legislate  on  the  sub- 
ject of  contracts  will  be  materially  impaired;  for  if  it  be 
admitted  that  a  bankrupt  law,  operating  on  an  after-made  con« 
tract  in  the  manner  prescribed  and  as  understood  by  the  par- 
ties, be  unconstitutional,  or  if  contracts  be  not  made  with  ref« 
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erence  to  existing  laws,  so  as  to  imply  an  assent  to  their 
provisions,  it  must  follow  that  statutes  of  limitation,  statutes 
against  usury,  gambling,  sale  of  offices,  frauds  and  perjuries 
and  the  like,  must  be  void,  because  they  impair  the  obligation 
of  contracts  not  prohibited  by  the  constitution,  and  which 
TToold  have  been  legally  binding  had  not  these  statutes  been 
made. 

It  cannot  be  said  that  the  bankrupt  laws  go  further  than  the 
statute  just  mentioned.  They  require  all  contracts  to  contain,, 
by  implication  at  least,  a  condition  that  they  shall  be  discharged 
on  the  happening  of  a  particular  contingency,  which  would  not 
have  affected  the  contract  had  there  been  no  statute  on  the  sub* 
ject.  The  supreme  court  of  the  United  States  decided  that  the 
states  may  legislate  on  the  subject  of  contracts.  They  origin- 
ally possessed  that  power,  and  have  conferred  it  on  the  general 
government  only  in  part.  They,  therefore,  possess  a  concurrent 
power,  and  may  exercise  it  as  freely  as  the  general  government. 
They  may  pass  a  bankrupt  law,  with  this  qualification,  that  so 
far  as  it  conflicts  with  an  act  of  congress,  to  establish  a  uniform 
system  of  bankruptcy,  it  must  yield.  But  the  general  govern- 
ment having  no  law  on  the  subject,  there  appears  to  be  no  re- 
straint on  the  states.  By  a  power  derived  from  the  people, 
congress  may  establish  an  uniform  system  of  bankruptcy  through- 
out the  United  States.  The  states,  by  a  power  also  derived 
from  the  people,  may  pass  bankrupt  laws,  qualified  as  above, 
operating  within  their  respective  territories.  These  powers, 
being  received  from  the  same  source,  and  differing  only  in  the 
extent  and  limits  of  their  operation,  would  be  considered,  at 
first  view,  as  conferring  on  each  equal  rights,  and  it  is  the  opin- 
ion of  some  intelligent  jurists  that,  when  congress  have  no  law 
on  the  subject,  the  states  may  legislate  to  the  same  extent  that 
congress  have  a  right  to  do.  But  as  we  only  claim  for  the  states 
the  power  of  discharging,  by  the  operation  of  their  bankrupt 
laws,  contracts  entered  into  subsequent  to  their  passage,  and 
within  the  state  in  which  the  law  has  effect,  and  admit  that  if 

• 

those  laws  were  applied  to  pre-existing  contracts,  or  to  con- 
tracts made  in  a  different  state,  they  would  impair  their  obliga- 
tion.    It  is  not  within  our  province  to  examine  that  opinion. 

It  is  asked  if  a  law  releasing  a  contracting  party  from  the 
performance  of  his  stipulation,  be  not  a  law  impairing  the 
obligation  of  contracts,  what  is  the  definition  of  such  a  law  ? 
It  may  be  answered,  when  a  law  by  which  the  parties  to  a  con- 
tract are  bound,  or  which  cannot  be  considered  as  forming  a 
part  of  the  contract,  or  as  creating  a  rule  for  its  construction^  is 
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applied  in  ita  discharge,  it  may  be  said  to  impair  its  oUigaiiona 
in  the  sense  of  the  constitution. 

It  was  contended  by  connsel  that,  although  the  contract  be- 
tween these  parties  was  made  with  a  knowledge  of  the  law  of 
Maryland,  it  was  also  made  with  a  knowledge  that  the  law  was 
unconstitutional,  and  that  the  contract  could  not  be  affected  by 
it.  This  is  drawing  a  conclusion  from  premises  that  take  for 
granted  the  point  in  controversy.  It  is  arguing  from  the  con- 
tract to  the  law,  and  determining  the  validity  of  the  latter  by 
the  apparent  intention  of  the  former.  When  the  law  in  ques- 
tion was  enacted,  it  interfered  with  no  contract,  every  contract 
then  in  existence  being  placed  beyond  its  operation.  As  to 
them,  therefore,  it  was  unobjectionable.  It  had  no  operation 
on  them,  prohibited  by  the  constitution.  Consequently,  per- 
sons then  about  to  contract  could  not  know  the  law  as  one  im- 
pairing the  obligation  of  contracts,  in  the  sense  of  the  con- 
stitution, but  as  an  act  regulating  future  contracts,  and  pointing 
out  a  mode  by  which  they  might  be  discharged.  If  the  law,  at 
its  inception,  had  no  improper  bearing  on  contracts,  and  was 
free  from  constitutional  objections,  the  parties  to  an  after  con- 
tract could  not  change  its  nature  and  convert  it  into  an  uncon- 
stitutional act.  This  would  be  enabling  them  to  give  a  new 
character  to  an  existing  statute,  and  virtually  to  contract  away 
the  power  of  the  legislature.  Contracts  cannot  change  the 
character  of  laws,  they  are  subordinate  to  them.  Instead  of 
determining  the  validity  of  this  statute  by  reference  to  the 
alleged  intention  of  the  parties  to  the  notes  in  question,  we 
must  fix  the  legal  intent  of  the  parties,  as  well  as  the  nature 
and  extent  of  the  obligation  of  the  notes,  by  a  reference  to  the 
statute.  The  statute  must  be  tested  by  the  constitution  applied 
to  it  at  the  moment  it  took  effect,  and  with  reference  to  the 
operation  it  then  might  have  on  rights  vested  by  existing  con- 
tracts, and  if  it  be  found  then  free  from  constitutional  objec- 
tion, parties  about  to  contract  cannot  know  it  to  be  unconstitu- 
tional. 

In  the  case  of  Melon  v.  FiigameSy  1  Bos.  &  P.  142,  in  which 
it  was  determined  that  a  contract  made  in  France  should  be 
construed  by  the  laws  of  that  country,  and  that  the  defendant 
was  not  bound  by  the  mere  words  of  the  contract,  but  might 
show  how  it  would  be  considered  in  France.  Justice  Booke,  says: 
**  If  the  law  of  France  has  said  that  a  person  shall  not  be  liable 
on  such  a  contract,  it  is  the  same  as  if  the  law  of  France  had 
been  inserted  in  the  contract.''    The  plain  import  of  this  Ian- 
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^aage  is,  that  contracts  must  be  expounded  according  to  the 
laws  in  force  at  the  time  they  were  made;  and  that  the  parties 
Are  as  miuch  bound  by  a  provision  contained  in  a  law,  as  if  that 
provision  had  been  inserted  in,  and  formed  a  part  of  the 
contract. 

On  the  whole,  from  the  view  now  taken  on  the  subject,  we 
are  led  to  conclude  that  the  case  before  us  differs  materially 
from  the  cases  of  Sturges  v.  Crowninshield,  and  McMUlan  v.  Mo* 
Neil,  and  that  it  cannot  be  considered  as  settled  by  their 
authority;  that  this  court,  therefore,  must  decide  it  according 

to  their  own  construction  of  the  constitution.  That  the  statute 
of  Maryland  being  confined  in  its  operation  to  after  contracts 

made  within  that  state  does  not  interfere  with  the  constitution; 

and  that  the  defendant  was,  by  the  operation  of  that  statute, 

dischai^ed  from  the  payment  of  the  notes  on  which  the  present 

suit  is  founded. 

Cited  m  Beddish  v.  WcOton,  6  Ohi<H  615;  and  in  Lqfayette  BwefU  BocUtg 
▼.  Leun»t  7  Id.  83^  upon  the  power  of  a  state  to  pau  ntnry  laws. 


Spengeb  v.  Bbookway. 

(1  Ono,  300.] 

A  State  lux  Sub  in  the  oonrte  of  Ohio. 

A  Judgment  iob  Violation  or  Penal  Laws  of  a  sister  state  may  be  tne 

foundation  of  an  action  in  another  state. 
A  Judgment  or  a  Sister  Stats  obtained  in  actions  wherein  the  defendant 

has  been  served  with  process  or  has  appeared  is  oonclnsiyct  and  no  re-ez- 

smination  of  the  gronnds  on  which  it  was  obtained  can  be  made  in  another 

state.    • 
Atsrment  of  LiABiLrnr  and  Bbeaoh  must  be  made  in  actions  on  the  case 

npon  judgments  of  a  SLster  state. 

AonoN  on  the  case.  The  declaration  contained  two  counts 
upon  judgments  recoTcred  in  favor  of  Andrew  Eingsbuiy, 
treasurer  of  the  state  of  Connecticut,  the  plaintiff's  predecessor 
in  office,  in  the  state  of  Connecticut,  against  Brockway  upon 
two  forfeited  recognizances  given  for  alleged  violations  of 
the  penal  laws  of  Connecticut.  The  first  count  .did  not  allege 
liability  on  said  recognizance  and  breach.  It  appeared  that 
Brockway  appeared  by  counsel  at  the  calling  of  the  action 
iigainst  him  in  Connecticut. 

The  case  came  before  the  court  upon  joinder  in  demuner  to 
the  declaration. 
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WM,  in  support  of  the  demarrer. 

By  Couirr.  We  do  not  discover  any  reason  why  the  state  of 
Connecticut  should  be  prohibited  from  prosecuting  her  just 
claims  in  the  courts  of  this  state.  There  is  not  anything  in 
the  constitution  or  laws  of  Ohio  that  requires  such  a  prohibi- 
tion, nor  do  we  belieye  that  it  is  necessaiy,  or  that  it  would  be 
expedient;  but  if  the  position  could  be  supi>orted  it  would  not 
apply  in  this  case,  because  the  suit  is  brought  in  the  name  of  an 
individual,  and  not  in  the  name  of  the  state,  and  it  cannot  be 
a  matter  of  any  importance  for  whose  use  the  money  is  re- 
covered. 

The  second  objection  is  equally  groundless.  There  is  noth* 
ing  in  the  declaration  from  which  it  can  be  inferred  that  the 
object  of  this  suit  is  to  enforce  the  penal  laws  of  the  state  of 
Connecticut.  If  the  defendant  had  a  right  to  crave  oyer,  and 
if  it  were  proper  to  look  into  the  transcripts,  it  wpuld  be  found 
that  those  laws,  as  far  as  this  demand  is  connected  with  them, 
have  been  enforced  in  the  courts  of  that  state.  The  suit  is  for 
the  recovery  of  a  sum  of  money.  It  is  founded  on  judgments 
obtained  in  the  supreme  court  of  the  state  of  Connecticut,  and 
not  on  the  penal  laws  of  that  state.  The  objection,  therefore, 
cannot  be  sustained. 

The  third  ground  of  demurrer  leads  to  the  inquiry,  how  far 
judgments  recovered  in  sister  states  are  to  be  regarded  in  this 
state.  This  court  has  often  decided  that  judgments  regularly 
obtained  in  other  states,  against  defendants  who  have  been 
served  with  process,  or  have  otherwise  appeared,  and  had  an 
opportunity  of  making  a  defense,  are  to  be  received  as  con- 
clusive evidence,  and  that  no  re-examination  of  the  grounds  on 
which  they  were  rendeijed  can  be  permitted.  We  telieve  this 
to  be  the  true  construction  of  that  section  in  the  constitution 
of  the  United  States,  which  requires  that  ''full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other  state,"  and  of  the  act  of 
congress  in  pursuance  thereof,  which  requires  that  they  shall 
have  '*  such  faith  and  credit  given  to  them  in  every  court  within 
the  United  States  as  they  have  by  law  or  usage  in  the  court  of 
the  states  from  whence  the  said  records  are  or  shall  be  taken.  "^ 
The  faith  and  credit  here  spoken  of  require  us  to  admit  not 
only  that  there  is  a  record,  and  that  it  is  what  it  purports  to  be, 
but  also  that  it  is  just;  that  the  money  awarded  to  the  plaintiff 
is  legally  due,  and  that  he  has  a  right  to  recover  it  without  a 
re-iuvestigation  of  his  claim.     Such  is  the  effect  of  the  faith 
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and  credit  given  to  it  in  the  state  from  whence  it  came,  and 
sacb  must  be  its  effect  here,  or  like  causes  do  not  produce  like 
effects. 

Had  a  suit  been  commenced  on  this  record  in  the  state  of 
Ck>nnecticut,  the  defendant  could  not  have  questioned  its  cor- 
rectness in  consequence  of  the  faith  and  credit  given  to  it  in 
the  courts  of  that  state,  and  the  same  degree  of  faith  and 
credit  must  produce  the  same  results  here.     We  are  aware  that 
a  different  opinion  has  been  given  in  some  of  the  states.     In 
Massachusetts  and  New  York  it  has  been  decided  that  judg- 
ments obtained  in  other  states  are  only  prima  facie  evidence, 
and  that  the  defendant  in  a  suit  brought  on  such  a  judgment 
may  impeach  the  justice  of  it.    But  it  appears  to  us  that  the 
provision  in  the  constitution  extends  farther,  and  embraces  the 
effect  as  well  as  the  admissibility  of  the  record.     Such  a  pro- 
vision would  seem  to  be  of  but  little  use,  if  it  merely  required 
the  record  to  be  acknowledged  and  received  it  in  evidence,  and 
left  its  operation  as  it  stood  at  common  law. 

In  eases  where  both  parties  have  been  before  the  court,  and 
have  had  an  opportunity  of  being  heard,  it  does  not  require 
the  exercise  of  an  unreasonable  degree  of  confidence  to  con- 
clude that  justice  has  been  done;  but  where  the  defendant  has 
not  been  served  with  process,  or  had  an  opportunity  of  making 
his  defense,  the  conclusion  may  be  different.  In  such  cases,  we 
have  considered  the  record  as  prima  facie  evidence,  and  per- 
mitted the  defendant  to  impeach  its  justice,  because  it  shows 
on  its  face,  that  the  merits  on  his  side,  have  not  been  heard, 
and  because  it  would  not  only  be  deciding  without  evidence, 
but  presuming  against  probability  to  take  the  judgment  under 
such  circumstances,  as  conclusive  evidence  that  the  merits  have 
been  fully  heard  on  both  sides.  In  the  state  of  New  York,  it 
has  been  decided  that  an  action  cannot  be  maintained  in  that 
state  against  a  person  not  a  resident,  who  has  not  been  served 
with  process,  or  had  actual  notice:  Kilbum  v.  Woodworih,  5 
Johns.  41  [4  Am.  Dec.  321];  Eolnmon  v.  Ward,  8  Johns.  86  [5 
Am.  t)ec.  327].  This  question,  however,  does  not  arise  on  the 
demurrer,  and  it  will  be  unnecessary  to  pursue  it  further. 

The  plaintiff  having  seen  proper  to  treat  these  records  as  foreign 
records,  by  bringing  an  action  on  the  case,  the  question  might 
have  been  presented  in  a  different  form,  by  another  course  of 
pleading,  but  as  the  issue  now  stands,  the  records  are  to  be 
considered  as  conclusive  evidence  by  the  uniform  course  of  de« 
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cision  in  this  court,  and  our  inquiry  must  be  confined  to  the 
sufficiency  of  the  declaration. 

The  first  count  is  manifestlj  defective.  It  contains  no  ayer- 
ment  of  liability,  or  promise  of  payment,  or  breach  by  the  de- 
fendant. The  demurrer,  therefore,  as  to  that  count,  must  be 
sustained.  In  the  second  count,  we  do  not  discover  any  sab- 
etantial  defect. 

Judgment  for  the  plaintiff  on  the  second  count. 


Cited  in  Indiana  v.  John,  5  Ohio,  220,  showing  that  a  state  may  enforce 
its  contracts  in  the  courts  of  Ohio  the  same  as  an  individual  suitor;  and  in 
Wright  v.  Munger,  5  Id.  443,  upon  the  point  that  debt  upon  a  judgment  of 
a  foreign  court  recovered  under  a  penal  statute  of  the  foreign  state,  will  lie 
in  Ohio.  The  case  is  further  cited  in  Goodrich  v.  Jenkins^  6  Ohio,  44;  and 
in  Pelton  v.  Plainer,  13  Id.  217,  in  support  of  the  position  that  judgments  of 
the  courts  of  sister  states  have,  in  eveiy  other  state,  the  same  credit,  valid- 
ity and  effect*  as  in  the  state  where  rendered;  and  in  Pennpwit  ▼.  Foote^  27 
Ohio  St.  600,  618,  in  construing  the  '*full  faith  and  credit"  olaose  of  the 
federal  constitution. 


Dawbon  i;.  Holoomb. 

[1  Oku,  S7S.J 
Monet  Biceivbd  bt  tbx  Shxbuv  on  execution  cannot  be  attedied  In  hie 

Ebbob.  Dawson  had  recovered  three  judgments  against  one 
Fletcher,  under  which  executions  had  issued  and  money  levied 
upon  and  taken  possession  of  by  Holcomb,  a  sheriff.  While  the 
money  was  in  the  sheriff's  hands^  a  writ  of  foreign  attachment 
at  the  suit  of  Fletcher^  and  against  Dawson,  came  to  Holcomb's 
hands,  by  virtue  of  which  he  attached  the  money  and  did  not 
pay  the  same  over.  Dawson  then  moved  for  judgment  and 
amercement  against  Holcomb  pursuant  to  the  statute.  The  mo- 
tion was  overruled  on  the  ground  that  the  sheriff  was  excused 
from  paying  the  money  by  reason  of  the  attachment. 

By  CouBT.  We  see  nothing  in  this  case  that  could  protect 
the  sheriff  against  the  motion  to  amerce.  By  the  terms  of  the 
writ  of  execution,  he  was  not  merely  commanded  to  make  the 
money,  but  to  have  it  before  the  judges,  on  the  return  day  to 
satisfy  the  plaintiff.  In  strictness  of  law,  he  was  not  at  liberty 
to  pay  it  over  to  the  judgment-creditor  before  he  brought  it 
into  court,  and  although  this  is  often  done  with  impunify,  yet 
it  is  always  at  the  risk  of  the  officer,  and  if  a  third  person  should 
appear  from  the  record  to  have  an  equitable  right  to  the  money. 
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it  ^ould  become  a  question  whether  such  payment  would  exon- 
erate the  officer.    The  form  of  the  writ^  as  far  as  it  goes,  is  good 
evidence  of  the  duty  of  the  sheriff.    He  may  be  held  to  a  literal 
compliance  with  it,  and  wheneyer  that  is  dispensed  with,  it  is 
not  because  he  has  a  legal  right  to  do  so,  but  because  the  court 
ajre  presumed  to  haye  permitted.    While  the  money  remains  in 
tbe  hands  of  the  officer,  it  is  in  the  custody  of  the  law.    It  does 
not  become  property  of  the  judgment-creditor  till  it  is  paid  oyer, 
and  consequently  is  not  liable  to  be  attached  as  his.    The  writ 
of  attachment  could  not  supersede  the  execution,  or  release  the 
sheriff  from  a  literal  compliance  with  ifcs  command,  which  re- 
quired him  to  bring  the  money  into  court,  so  that  it  might  be 
subject  to  their  order.     Cases  frequently  occur  in  which  tbe 
nght  to  receive  the  proceeds  of  a  judgment  is  contested,  and  in 
Mrhich  the  decision  of  the  court  is  necessary  as  a  guide  to  the 
officer. 

It  will  not  be  contended  that  he  is  the  proper  person  to  de- 
termine the  rights  of  the  claimants,  but  if  he  may  legally  dis- 
pose of  the  money,  before  the  return  of  his  writ,  that  power  is 
necessarily  yested  in  him.  In  the  case  of  Eoaa  y.  Clark,  1  Dall. 
354,  the  defendant  had  obtained  a  judgment  against  Boss,  who 
paid  the  money  into  the  hands  of  the  prothonotary,  and  then 
attached  it.  On  a  rule  to  show  cause,  the  court  quashed  the 
writ,  because  the  money  in  the  hands  of  the  prothonotary,  was 
to  be  considered  in  the  same  state  as  if  it  had  been  paid  into 
the  hands  of  the  sheriff.  In  the  case  of  Ikmer  y.  FendaU,  1 
Cranch.  117,  it  was  the  opinion  of  the  court,  that  although 
money  could  be  taken  in  execution,  if  in  the  possession  of  the 
defendant,  yet  that  it  could  not  be  so  taken  till  it  had  been 
paid  over  to  the  person  entitled  to  receive  it;  because,  until  so 
paid,  it  does  not  become  his  property,  he  has  not  the  actual 
legal  ownership  of  the  specific  pieces  of  coin  which  the  officer 
may  have  received.  Such  a  right,  say  the  court,  can  only  be 
acquired  by  obtaining  the  legal  or  actual  possession  of  them; 
until  this  be  done,  there  can  be  no  such  absolute  ownership  as 
that  an  execution  may  be  levied  on  them.  By  the  authority  of 
this  case,  the  money  in  question  was  not  liable  to  an  execution 
while  in  the  hands  of  the  officer.  It  would  be  difficult  then  to 
assign  a  reason  why  it  should  be  subject  to  an  attachment;  for 
in  tins  case,  as  well  as  in  the  other,  it  is  necessaiy  that  the  thing 
taken  should  be  the  property  of  the  person  against  whom  the 
process  issues. 
The  second  section  of  the  statute  regulating  attachments,  re- 
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quires  the  officer  to  whom  it  is  directed  to  go  to  the  place  where 
the  property  is,  or  may  be  found,  and  there,  in  the  presence  of 
two  creditable  witnesses,  to  dechire  that  by  yirtne  of  the  writ  to 
him  directed,  he  attached,  etc.     The  third  section  requires  that 
if  the 'property  be  left  with  the  person  in  whose  costodj  or 
possession  it  shall  be  found,  that  person  shall  enter  into  bond 
to  the  officer,  with  two  good  and  sufficient  sureties,  with  con- 
dition that  such  property,  or  the  appraised  value  thereof,  shall 
be  forthcoming,  etc.    Now  it  may  be  asked,  how  the  sheriff 
could  discharge  this  duty  in  the  case  before  us  ?    But  it  is  not 
thought  necessary  to  rely  on  the  impossibility  of  a  literal  com- 
pliance with  these  requisitions  of  the  statute,  although  a  strong 
argument  might  be  drawn  from  them,  in  favor  of  the  position 
that  the  act  was  not  intended  to  apply  to  a  case  like  the  present, 
or  if  it  was,  that  the  process  should  be  directed  to  some  other 
person.     A  strong  argument  might  also  be  drawn  from  the 
mischievous  consequences  that  would  follow  such  a  course  of 
practice.     It  would  lead  to  endless  delay  and  vexation.    One 
attachment  might  follow  another,  till  the  whole  demand  was 
absorbed  in  cost.     The  honest  creditor,  on  the  eve  of  receiving 
the  fruit  of  his  judgment,  might  find  himself  further  from  his 
object  than  when  he  sued  out  his  original  procesa    In  short, 
the  introduction  of  such  a  practice  would  measurably  defeat  the 
aim  of  legal  process,  as  far  as  it  is  resorted  to  for  the  recovery 
of  money. 

We  are  clearly  of  opinion,  that  the  sheriff's  return  contains 
no  apology,  or  excuse,  for  the  nonpayment  of  the  money,  and 
that  he  ought  to  have  been  amerced,  on  the  motion  of  the 
plaintiff.  If  the  attachment  issued  with  a  special  reference  to 
the  detention  of  this  particular  sum  in  the  hands  of  the  officer, 
it  was  an  abuse  of  the  process  of  the  court.  This,  however,  we 
are  satisfied  was  not  the  fact,  from  the  known  respectability  of 
all  the  parties  concerned  in  the  transaction. 

The  judgment  must  be  reversed,  and  the  cause  remanded  to 
the  common  pleas  for  further  proceedings. 


Followed  in  Keating  v.  Spink^  3  Ohio  St.  124,  as  authority  that  property 
in  execution  in  the  hands  of  the  sheriff  cannot  be  attached  as  the  property  of 
the  judgment-creditor;  and  upon  the  same  question,  explained  in  Cfr^M  v. 
Baird,  Id.  283;  cited  in  Webb  v.  Anspach,  Id.  527,  upon  the  amercement  ol 
a  sheriff  for  not  paying  over  money  made  upon  an  execution. 
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Roads  v.  Stmmes. 

[1  Omo,  381.] 

A  JuiMUirr  IS  A  Las  upon  the  real  estate  of  the  debtor;  and  this  lien  is 
oo-exieiurive  with  the  jurisdiction  of  the  coort  rendering  the  jndgment. 

A  JuDGMXNT  IS  NOT  A  LiEN  upon  after  acquired  lands  oonvAyed  before  levy. 

Thk  lasuANGX  07  THS  PATENT  vests  the  legal  title  in  the  patentee.  Until 
the  patent  is  issned  the  party  is  not  invested  with  a  complete,  perfect 
title. 

As  Equitablb  Intekbst  cannot  be  sold  under  an  execution  at  law. 

Ths  Order  op  Levtino  an  Execution  upon  the  property  of  the  judgment- 
debtor  cannot  be  inquired  into  after  the  completion  of  the  sheriff's  sale. 

AcKNOWLEDOMENT  ow  A  Sbe&ivf's  Deed  Ib  indispensable,  and  will  not  be 
presumed. 

TsK  Laws  or  1795  did  not  require  an  inquest  of  unimproved  lands,  and  are 
in  force  as  to  sales  under  judgments  rendered  before  the  fourteenth  of 
January,,  1802. 

Bills  in  chanceiy  filed  by  seyeral  complainantB  against  the 
same  defendants,  to  obtain  a  discovery  and  to  quiet  the  title  of 
the  complainants  to  their  respective  parcels  of  the  fourth  sec- 
tion, first  township,  thirteenth  range,  of  the  United  States  mil- 
itary land.  The  defendants  derived  title  as  follows:  On  the 
eighth  of  Februaiy,  1800,  the  land  in  question  was  located  and 
registered  in  the  name  of  J.  0.  Symmes,  and  patented  to  him  on 
the  third  of  April  following.     On  the  twenty-sixth  of  January, 

1801,  J.  C.  Symmes  conveyed  the  tract  to  J.  G.  Symmes,  jun., 
one  of  the  defendants,  for  the  consideration  expressed  in  the 
deed  of  four  thousand  dollars,  and  took  back  a  mortgage  to 
secure  the  payment.  This  mortgage  was  satisfied  of  record 
October  15,  1803.  The  other  defendants  hold  under  Symmes, 
junior. 

The  complainants  derive  title  under  several  execution  sales, 
at  different  times,  of  the  various  parcels  of  the  tract  in  ques* 
tion,  under  a  judgment  recovered  in  March,  1800,  against  J.  0. 
Symmes,  in  favor  of  one  McLure.  No  execution  on  this  judg- 
ment was  issued  until  after  the  conveyance  to  Symmes,  junior, 
in  January,  1801.     Beads  held  under  an  execution  sale  made  in 

1802,  the  sheriff's  deed  beiog  executed  in  1802,  but  was  not 
acknowledged  by  the  sheriff,  Kratzer,  until  May,  1822.  Beaver, 
another  complainant,  claimed  under  a  sheriff's  deed  to  one 
Kinney,  executed  in  June,  1803.  The  deed  was  not  acknowl- 
edged, but  was  proved  by  a  subscribing  witness.  The  third 
complainant,  Lindley,  derived  his  title  under  a  sheriff's  deed 
executed  in  1806,  but  not  acknowledged  until  1822. 
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Sianaberry,  for  the  defendants,  raised  a  number  of  objectioiis 
to  the  complainants'  title,  all  of  which  sufficiently  appear  from 
the  opinion. 

Etaing,  contra. 

By  CouBT.  It  has  long  been  settled,  that  the  judgment  of 
a  court  of  record  operates  as  a  lien  upon  the  real  estate  of  the 
defendant.  Whether  this  is  a  maxim  of  the  common  law,  or  was 
first  introduced  by  the  statute  of  Westminster  2,  is  of  no  impor- 
tance in  this  case.  The  law  of  1795,  dedaiing  what  laws  shall 
be  in  force,  adopts  both  the  common  law  and  all  the  statutes  of 
the  British  Parliament  made  in  aid  of  it,  prior  to  the  fonrih 
year  of  James  the  first.  In  either  case,  this  law  established  the 
principle  amongst  us,  and  it  has  been  acted  upon  from  the 
commencement  of  the  administration  of  justice  in  the  territoiy. 

It  is  equally  well  settled,  that  this  lien  is  co-extensive  with  the 
territorial  jurisdiction  of  the  court  that  renders  the  judgment. 
The  general  court  of  the  territory  exercised  jurisdiction,  and 
sent  its  process,  original  and  final,  into  any  county  within  the 
territory.  The  judgments  rendered  by  it  were,  of  consequence, 
a  lien  or  charge  upon  all  the  lands  owned  by  the  defendant, 
and  situate  anywhere  in  the  territory.  This,  it  is  understood, 
is  not  controTerted.  The  legal  title  to  the  lands  in  dispute  was 
not  vested  in  the  defendant  when  the  judgment  was  rendered, 
and  before  the  levy  was  made,  he  conveyed  them  to  one  of  the 
present  defendants,  under  whom  the  other  claims.  Under  these 
circumstances  it  is  maintained,  the  judgment  upon  which  the 
execution  issued  never  attached  as  a  lien  upon  these  lands. 
And  this  is  the  opinion  of  the  court. 

The  complainants'  counsel  assert  that  the  doctrine  is  settled 
differently  in  England,  and  in  some  of  the  states  of  the  Ameri- 
can confederacy,  and  have  adduced  authorities  in  support  of 
this  position.  But  these  are  all  rather  inferences  than  direct 
adjudications.  In  the  case  of  Calhoun  v.  Snyder,  6  Binn.  145, 
the  point  is  very  fully  and  ably  examined  by  two  of  the  judges. 
The  force  of  the  authorities  cited  in  support  of  the  opposite 
doctrine  is  much  weakened  by  this  exposition.  And  the  decis- 
ion of  the  court,  in  that  case,  is  placed  upon  such  clear  and 
satisfactory  grounds  that  we  feel  no  hesitation  in  adopting  it. 
The  judgment  in  the  case  of  McLure  v.  Symmes,  rendered  at 
March  term,  1800,  did  not  attach  as  a  lien  upon  the  lands  in 
dispute,  the  legal  title  to  which  was  obtained  by  the  debtor  in 
April  following,  and  conveyed  in  January,  1801,  before  execu- 
tion levied. 
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The  lands  in  controTersj  were  located  bj  the  debtor  in  Feb- 
Toaxjy  1800y  and  though  not  patented  until  April,  the  counsel 
for  the  complainants  contend  that  the  act  of  congress  under 
-which  the  title  is  derived  inyested  the  locator  with  the  legal 
title  before  the  emanation  of  a  patent. 

It  was  certainly  competent  for  congress  to  declare  what 
should  be  done  to  invest  those  deriving  title  to  lands  under  the 
laws  of  the  United  States  with  the  complete  legal  title  to  such 
lands.  They  have  provided  that  this  shall  be  done  by  granting 
a  patent  to  those  entitled.  Whatever  right  a  party  may  have 
previously  acquired,  he  is  not  invested  with  the  complete,  per- 
fect title  until  this  patent  is  issued.  The  patent  is  not  the 
foundation,  but  the  consummation  of  the  title.  Until  it  ema- 
nates, the  legal  power  of  the  government  over  the  subject  is 
not  at  an  end.  Upon  its  emanation  that  power  terminates  and 
the  right  of  the  grantee  is  perfected.  Symmes,  therefore,  held 
no  l^al  estate  which  could  be  bound  by  a  judgment  until  the 
patent  issued. 

It  is  further  insisted  that  whatever  interest,  legal  or  equita- 
ble, Symmes  held  in  these  lands,  under  the  registry  and  loca- 
tion made  in  February,  1800,  that  interest  was  bound  by  the 
judgment  in  question.  And  this  is  said  to  be  conformable  to 
the  decisions  in  Pennsylvania,  where  the  principles  of  jurispru- 
dence are  the  same  that  prevailed  under  the  territorial  govern- 
ment in  1800.  The  liability  of  equitable  interests  in  land,  to 
be  seized  and  sold  on  execution  as  land,  has  never  been  recog- 
nized by  this  court  as  existing  either  under  the  territorial  or 
state  governments.  That  it  cannot  now  be  so  seized  and  sold, 
is  settled  both  by  judicial  determination  and  legislative  enact- 
ment. If  these  equitable  interests  ever  could  have  been  taken 
iu  execution  at  law,  they  must  have  been  seized  in  the  character 
in  which  they  existed,  not  in  a  different  character.  This  was 
not  and  could  not  be  done  in  the  case  before  the  court.  The 
equity,  whatever  it  might  be  considered,  merged  in  the  legal 
title,  before  the  levy  was  made.  •  And,  as  the  judgment  could 
not  attach  as  a  lien  upon  the  after  acquired  legal  title,  it  could 
not  operate  upon  an  equity  extinguished  by  and  merged  in  that 
title.  There  is  no  principle  upon  which  it  can  be  held  that  a 
judgment  may  bind  an  interest  which  cannot  be  seized  -  and 
sold  to  satisfy  it. 

There  is  no  force  in  the  objection  that  an  inquest  was  not 
held  upon  the  land  before  the  sale  on  execution.  The  second 
and  third  sections  of  the  law  of  1795,  subjecting  real  estate  to 
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execution  for  debt,  proYide  for  the  case  of  land  yielding  rents 
or  profits.  The  fourth  section  embraces  the  case  of  "all 
other  lands,"  that  is,  lands  other  than  those  which  yield  rents 
and  profits.  It  requires  no  inquest,  but  directs  a  sale  "  with 
all  conyenient  speed."  If  lands,  only  liable  to  be  sold  as  di- 
rected by  the  second  and  third  sections,  should  be  sold  under 
the  fourth,  it  would  be  good  reason  for  setting  the  sale  aside, 
upon  proof  of  the  fact.  But  as  the  law  authorizes  a  sale  with- 
out inquisition,  the  court  must  presume  the  sale  rightfully 
made,  until  proof  is  adduced  that  it  is  not. 

It  is  no  objection  to  the  process  that  it  is  not  a  teslaium. 
The  county  of  Fairfield  was  as  fully  within  the  jurisdiction  of 
the  court,  with  respect  to  process,  as  the  county  of  Hamilton. 
The  testatum  is  only  required  where  a  court  issues  process  to  a 
county  in  which  it  has  no  general  jurisdiction.    With  respect 
to  the  fact  that  the  debtor  owned  lands  not  aliened,  at  the  time 
of  the  execution,  it  cannot  be  given  in  evidence  to  defeat  a  sale 
upon  execution.     When  the  sheriffs  sale  is  completed,  by  pay- 
ment of  the  money  and  delivery  of  the  deed,  the  title  of  the 
purchaser  ought  not  to  be  a£Fected  by  a  circumstance  of  this 
character.     To  permit  this,  might  introduce  great  mischiefs; 
and  would  render  purchases  under  execution  too  insecure. 
Upon  return  of  the  execution  is  the  proper  time  to  settle  all 
questions  of  this  kind.     If  a  sale  were  pressed  on  before  the 
return  of  the  execution,  so  as  to  deprive  a  purchaser  of  an  op- 
portunity then  to  be  heard,  he  might  obtain  an  injunction  to 
stay  it  for  that  purpose. 

The  objections  that  the  return  upon  the^.ya.  eilev.fa.  is 
insufficient,  that  a  levari  faciaa  and  not  a  vendi.  ought  to  have 
issued,  and  that  the  vendi.  does  not  sufficiently  describe  the 
lands  to  be  sold,  have  not  been  considered  and  decided  by 
the  court,  because  it  is  not  necessary  now  to  decide  them,  and 
they  may  possibly  be  hereafter  presented  for  consideration  in 
some  other  form.  There  is  one  objection  which  the  court  con- 
sider fatal  to  the  complainant's  claim  as  now  presented.  None 
of  the  deeds  have  been  acknowledged  in  the  manner  prescribed 
by  law,  and  without  such  acknowledgment  they  conyey  no 
title.  The  fourth  section  of  the  act  of  1795,  after  directing  the 
manner  of  sale  upon  execution,  proceeds,  ''and  upon  such  sale 
the  sheriff  or  other  officer  shall  may  return  thereof,  indorsed  or 
annexed  to  the  said  levari/aciaa,  and  give  the  buyer  a  deed 
duly  executed  and  acknowledged  in  court  for  what  is  sold. "  It 
is  obvious  that  the  provision  requiring  the  acknowledgment  to 
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be  made  in  court,  was  not  meant  as  a  mere  idle,  ceremony,  nor 
<K>rild  it  be  intended  as  evidence  of  the  execution  of  the  writ, 
^bich  must  be  returned  with  tl^e  sale,  indorsed  or  annexed. 
The  requisition  is  plainly  made  for  the  just  and  useful  purpose 
of  ^ving  the  defendant  an  opportunity  to  object  to  the  regu- 
larity or  fairness  of  the  sale.  As  to  these  matters,  without  this 
provision,  he  could  have  no  day  in  court,  and  might  claim  to 
make  his  objection  to  the  sale  in  a  subsequent  suit  with  the 
purchaser,  which  would  not  only  be  inconvenient,  bat  might 
operate  great  injustice.  This  acknowledging  the  deed  in  court 
conduced  to  the  security  of  all  parties,  and  is  a  substantial  part 
of  the  transaction  which  cannot  be  dispensed  with. 

The  case  from  1  Serg.  &  B.  54,  is  in  full  point  as  to  what  is 
the  doctrine  in  Pennsylvania.  It  is  of  higher  authority  than 
the  nisiprius  cases  cited  from  Judge  Yeates's  reports,  not  only 
because  it  is  a  much  later  decision,  but  because  it  was  made  by 
a  full  court,  upon  mature  deliberation. 

These  deeds  are  not  aided  by  the  statute  of  1802,  regulating 
executions;  that  act,  in  terms-,  extends  only  to  judgments  ren- 
dered after  its  passage.  For  the  purpose  of  satisfying  judg- 
ments then  rendered,  it  left  the  law  of  1795  in  full  force.  One 
of  the  means  of  satisfying  these  judgments  was  by  the  sale 
upon  execution  of  the  debtor's  lands.  This  sale  could  only  be 
conducted  and  perfected  under  the  provisions  of  the  law  of 
1795.  These  require  the  sheriff  to  acknowledge  the  deed  in 
open  court;  if  this  is  not  done,  the  deed  is  inoperative. 

After  the  time  that  has  elapsed,  the  counsel  for  the  complain- 
ants suggest  that  the  acknowledgment  of  the  deeds  ought  to  be 
presumed.  His  argument  ou  this  point,  though  ingenious,  is 
not  satisfactory.  The  deeds  are  produced,  and  the  acknowledg- 
ment, which  constitutes  an  essential  part  of  their  execution, 
does  not  accompany  them.  A  grant  may  sometimes  be  pre- 
sumed; but  if  it  be  produced  and  is  defective,  nothing  can  be 
presumed  to  aid  that  defect.  The  circumstances  of  the  case 
rebut  the  presumption  contended  for.  One  of  the  deeds  is 
proved  by  a  subscribing  witness;  the  other  two  have  been  re- 
cently acknowledged  by  the  grantor.  These  facts  show  the 
clear  understanding  of  the  parties,  that  the  acknowledgment 
required  by  law  was  never  made.  The  two  deeds,  acknowledged 
in  the  supreme  court  of  Clinton  county,  derive  no  additional 
validity  from  that  act. 

The  first  legislature  held  under  the  state  government  abol- 
ished the  general  court.     The  twenty-sixth  section  of  the  act 
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of  April  15,  1803,  transferred  to  the  supreme  court "  cogniz- 
ance of  all  judgments,  causes,  and  matters  whatsoever,  whether 
civil  or  criminal,  that  were  then  pending,  undetermined,  or  un- 
satisfied in  the  general  courC."  It  also  provided  that  all  writ? 
issued  out  of  the  general  court  should  be  continued  over,  of 
course,  to  the  first  session  of  the  supreme  court  to  be  holden  in 
the  respective  counties. 

Under  this  law  the  writ  of  fi./a.  et  lev.  fa.,  then  in  the  hand^ 
of  the  sheriff  of  Fairfield  county,  was  returned  to  the  supreme 
court  of  Hamilton  county,  from  which  the  subsequent  process 
issued.  If,  then,  these  deeds  can  be  perfected  by  any  after 
acknowledgment  in  the  supreme  court,  that  acknowledgment 
can  only  be  made  in  the  supreme  court  of  Hamilton  county, 
where  the  judgment  is.  The  object  of  the  acknowledgment  is 
to  give  the  parties  an  opportunity  to  contend  the  regularity  of 
the  sale,  and  this  cannot  be  done  unless  the  judgment  and  pro- 
cess upon  which  it  was  made  are  before  the  court.  It  would 
be  absurd  and  unreasonable  to  send  the  parties  to  any  other 
county  to  make  this  investigation.  Nothing  short  of  a  positive 
law  authorizing  the  acknowledgment  to  be  taken  in  any  county, 
would  warrant  the  court  in  receiving  it  in  any  other  than  that 
where  the  judgment,  execution,  and  return  are  of  record.  The 
foundation  of  the  bills  in  all  cases  is  that  the  complainants 
each  has  a  legal  title.  But  the  court  is  of  opinion  that  the 
sheriff's  deeds  under  which  they  severally  claim,  are  all  defect- 
ive and  inoperative;  the  bills  must,  therefore,  be  dismissed. 

Subnet,  J.,  having  been  of  counsel,  did  not  sit. 


Lien  of  Judgment  on  aster  AoQumsD  Lands. — ^The  for^goiiig  caae  ia 
ftuthority  for  the  proposition  that  a  judgment  lien  does  not  attach  to  anyresl 
property  acquired  by  the  debtor  subsequent  to  the  docketing  of  the  judg- 
ment. The  judges  in  this  case  professed  to  be  conviaced  by  the  reasoning  of 
the  court  in  the  case  of  CoUioun  v.  Snyder,  6  Binn.  135.  In  his  opinion  in 
the  last  named  case,  Chief  Justice  Tilghman  declared  himself  well  satisfied 
that  by  the  English  common  law  such  lands  were  bound;  but  he  thoughts 
contrary  rule  had  so  long  prevailed  in  Pennsylvania  that  it  would  be  unwise 
to  return  to  the  common  law;  and  he  referred  to  a  case  of  Btmdle  iL  Murgor 
troyd  V.  Etwein,  decided  in  Pennsylvania  as  early  as  December,  1795.  Jus- 
tices Yeates  and  Brackenridge,  who  concurred  with  the  chief  justice  in  the 
judgment  pronounced,  did  not  rest  their  decision  solely  upon  the  prior  sd- 
judications  in  the  state.  They  thought,  upon  principle,  that  the  whole  e£fect 
•f  the  judgment  as  a  lien,  must  be  produced  at  the  time  when  the  lien  first 
took  effect,  and  that  it  could  not  be  enlarged  by  the  subsequent  acquisition 
of  real  property  by  the  judgment-debtor.  They  admitted  that  the  elemen- 
tary writers  had  all  declared  that  a  judgment  lien  attached  to  subsequently 
acquired  lands,  but  they  insisted  that  the  opinion  of  these  writers  all  resulted 
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from  their  miaoonception  of  "the  lingle  aathority  of  the  Year  Book  of  80 
Edw.  m.  24."  The  case  of  Colhaun  t.  Snyder,  though  there  conceded  to  be 
in  conflict  with  conunon  law  principles,  has  been  followed  in  Pennsylvania: 
Biteker  v.  SeUn,  8  S.  ft  R.  440;  Water$*  appeal,  35  Pa.  St.  523.  It  has  also 
been  received  with  some  favor  elsewhere:  SlUes  v.  Murphy,  4  Ohio,  92; 
Harrington  v.  Sharp,  1  6.  Greene,  131;  FiUey  v.  Duncan,  1  Ker.  134.  Gen- 
erally, however,  without  much  consideration  of  the  question  upon  principle, 
the  courts  have  preferred  to  follow  the  early  text-books,  and  have  therefore 
held  that  a  judgment-lien  binds  subsequently  acquired  realty,  though  aliened 
to  a  bona  fide  purchaser  before  the  issue  or  levy  of  execution:  Chapnm  ▼• 
Caseady,  3  Humph.  661;  Davie  v.  Benton,  2  Sneed,  665;  Steele  v.  Taylor,  1 
Minn.  274;  Ridgeljfs  Exrs.  v.  OartrtU,  3  H.  ft  McH.  449;  Trueteee  v.  Waimm, 
13  Ark.  74;  Handly  v.  Sydenetricker,  4  Wert  Va.  605;  Raltion  v.  Fidi,  82 
Ga.  453;  Ridge  v.  Prather,  1  Blackf.  401. 

Tbe  principal  case  is  cited  upon  the  proposition  that  a  judgment  is  not  a 
lien  on  after  acquired  lands,  until  actual  levy,  in  Phelpe  v.  Butler,  2  Ohio^ 
225;  Stiles  v.  Murphy,  4  Id.  93;  and  that  the  lien  of  a  judgment  is  co-exten- 
sire  with  the  territorial  jurisdiction  of  the  court  rendering  the  judgment^  in 
SeUers  v.  Corwin,  5  Ohio,  400.  It  is  also  cited  on  the  point  that  to  constitute 
a  complete  deed  of  conveyance,  an  acknowledgment  must  appear  from  the 
instrument  itself,  in  Shane  v.  MeConahy,  4  Ohio,  169,  and  in  Richardson  v. 
Bates,  8  Ohio  St.  261;  and  as  deciding  that  the  legal  title  does  not  vest  until 
the  issuance  of  the  patent,  in  Dresbock  v.  McArthur,  7  Ohio,  152.  As  show- 
ing that  a  mere  equity  cannot  be  sold  by  process  of  law,  the  piinoipal  case 
is  relied  upon  in  ScoU  y,' Douglass,  7  Id.  228;  and  in  Haynee  ▼.  Baker,  5  Ohio 
%25a 


Jagkman  V.  Hallook. 

[1  Ohio,  818.] 

Vkkdo&*s  liDEN  Ukassignabls. — The  assignee  of  notes  givon  for  the  poi^ 

chase-money  of  land  has  no  lien. 
Fhk  Lien  of  a  Judgment  does  not  attach  to  an  equity. 
rH£  Lien  of  an  Execution,  under  a  judgment  rendered  by  a  Justioe  of 

the  peace,  does  not  attach  until  levy. 

Bill  in  chancery.  Jackman  was  the  assignee  of  two  notes 
given  by  defendant,  Decker,  to  one  Elliott,  as  security  for  the 
anpaid  purchase-money  of  a  certain  tract  of  land  sold  but  not 
conveyed  by  Elliott  to  Decker.  Pending  an  action  on  these 
notes,  Hallook  became  vested  with  Decker's  interest  in  the  land 
in  question.  In  this  action  before  a  justice,  judgment  was  re- 
covered and  execution  thereon  returned  nvXLa  bona  ;  whereupon 
a  scire  faciaa  issued  out  of  the  common  pleas,  and  an  execution 
awarded  against  Decker's  realty.  The  questions  reserved  were: 
1.  Whether  the  assignee  of  the  notes  had  a  vendor's  lien  on  the 
land;  2.  Whether  the  lien  of  the  judgment  could  attach  upon 
an  equitable  interest;  3.  Whether  an  execution  awarded  upon 
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a  judgment  of  a  justice  of  the  peace  became  a  lien  on  land 
before  levy. 

Wright  and  CoUiera,  for  the  complainant. 

Hallock^  contra. 

IBj  Court.  The  vendor's  lien  for  purchase-money  is  founded 
xipou  an  implied  trust  between  the  vendor  and  purchaser.  The 
purchaser  is  held  in  equity  to  be  the  trustee  of  the  vendor,  re- 
ceiving the  contract  or  conveyance,  to  hold  it  for  the  use  of  the 
Tendor  until  the  purchase-money  is  paid.  The  trust  attaches 
4o  the  land,  and  follows  it  into  the  hands  of  a  subsequent  put- 
'chaser,  with  notice  upon  the  universally  received  doctrine,  that 
he  who  purchases  a  trust-property,  with  notice  of  the  trust,  is 
bound  by  it.  But  this  trust  does  not,  and  cannot,  attach  to 
notes  given  for  the  purchase-money.  It  is  an  equity  between 
the  vendor  and  vendee,  which  the  notes  cannot  a£fect,  bat 
which  exists  in  the  same  character,  whether  a  note  be  given  or 
:not.  This  equity  arises  to  the  vendor  for  his  own  safety;  bat 
it  cannot  be  transferred  to  another.  No  law  has  made  it  the 
subject  of  conveyance  or  assignment.  It  cannot  foUow  the 
notes,  because  the  assignee  takes  in  them  a  legal  interest,  and 
the  assignment  does  not  purport  to  transfer,  and  could  not 
transfer,  an  equity  existing  independent  of  them.  The  notes 
for  purchase-money  are  evidences  of  debt,  vnthout  any  refer- 
ence to  the  consideration  for  which  they  were  given;  the  vend- 
or's lien  is  a  substantive  right,  distinct  and  separate  from  the 
notes.  The  vendor  may  unite  them  by  keeping  the  notes  in  his 
own  hands;  but  he  cannot  transfer  both  to  his  assignee  of  the 
notes,  neither  at  law  nor  in  equity.  A  majority  of  the  court 
are  of  opinion  that  the  complainant  can  claim  nothing  upon  the 
ground  of  Elliott's  lien  for  purchase-money. 

Jackman's  judgment  did  not  attach  as  a  lien  upon  Decker's 
equitable  right  in  the  land.  The  court  have  so  decided  in  the 
case  of  Eoada  v.  Symmes  and  Stansberry^  at  this  term,  anie,  621. 
An  execution  issued  by  a  justice  of  the  peace  cannot  be  levied 
upon  lands;  it  follows  as  a  necessary  consequence  that  a  judg* 
anent  upon  a  justice's  docket  cannot  attach  a  lien  upon  real 
estate.  The  proceedings  upon  6ci,  fa,  is  not  to  have  a  new 
judgment,  but  an  execution  of  a  particular  character.  Upon 
this  8ci,fa.  no  judgment  is  rendered;  execution  only  is  awarded 
^s  prayed  for  in  the  writ.  This  award  of  execution  cannot  at- 
tach a  lien  upon  land  before  levy,  which  is  only  effected  by  a 
judgment  for  money.     It  gives  a  new  capacity  to  the  justice's 
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judgment,  but  no  new  effect.    In  such  case  land,  like  chattels^ 
are  bound  from  the  levy,  and  not  before. 
BuBKET,  J. ,  on  the  first  point,  dissented. 


Followed,  aa  settling  that  the  lien  of  a  vendor  ia  penonal,  and  not  oapable 
of  aasignxnent  or  transfer,  in  NtU  v.  Kinney ^  11  Ohio  St.  67;  Siambwryy. 
Kinsley,  14  Ohio,  24;  Tieman  ▼.  Beam^  2  Id.  385,  where  aneh  Hen  i«  held  to 
descend  to  the  heir  or  devisee  of  the  vendor;  and  as  holding  that  an  aaaign- 
ment  of  the  debt  and  mortgage  carries  all  the  rights  in  the  mortgage  to  thft 

ignee,  in  Paine  v.  French,  4  Id.  320. 


Atbes  v.  ELlbness. 

[1  Ohio,  868.J 

Blakk  Instruuent  under  Seal  Void. — A  promise  to  pay  money,  written 
by  the  payee  over  the  signature  and  seal  of  the  maker  in  blank  is  void. 

Debt  upon  a  sealed  bill.  Harness  being  indebted  to  the 
plaintiff  in  a  sum  not  exactly  known,  affixed  his  seal  and  signa- 
ture to  a  blapk  piece  of  paper  and  authorized  the  plaintiff  to 
write  a  note  over  them  for  the  sum  found  to  be  due.  Upon 
the  note  so  written  this  action  was  brought. 

Bond  and  Creighlon,  for  the  plaintiff. 

Leonard,  Brush  and  Fitzgerald,  contra. 

By  CorBT.  The  ancient  law  was  settled  that  a  yalid  deed 
could  not  be  made  in  blank  by  writing  it  over  a  signature  and 
seal,  made  upon  a  blank  or  an  empty  sheet  of  paper.  We 
know  of  no  decision  by  which  this  ancient  doctrine  is  over- 
ruled.  The  cases  cited  by  the  plaintiff's  counsel  are  of  prom* 
issory  notes  not  under  seal,  and  of  deeds  where  all  the  material 
parts  were  written  at  the  time  of  making  the  signature  and  seal. 
They  are  not  analogous.  An  authority  to  fill  one  particular 
blank  falls  far  short  of  an  authority  to  make  an  entire  deed. 
While  the  distinction  between  contracts  under  seal  and  parol 
contracts  is  preserved  by  our  legislature  and  by  our  courts,  the 
different  modes  of  executing  them  must  also  be  preserved. 
We  are  accordingly  of  opinion  that  the  writing  in  this  case 
cannot  be  operative,  and  that  the  judgment  must  be  for  the 
defendant. 


Upon  the  subject  of  filling  blanks  left  in  instruments  under  seal,  see  Stahl 
V.  Berger,  post  and  note.     See  also  I  J  ill  v.  Martin^  ante,  372. 


C30  Douglas  t;.  Waddle.  [Ohio, 

BOTKIN  V.  GOIOOSSIONEBS  OF   FiGEAWAY  GOUNTT. 

[1  Obxd,  S78L] 

A  Final  Judqkxnt  is  not  AmNDABUi  at  a  Babaaqueat  taniy  ezoept  ia 
matters  of  form. 

Cebtioeabi  to  bring  certain  proceedings  before  the  court  of 
common  pleas.  At  the  April  term,  1820,  judgment  was  ren- 
dered for  the  commissioners  and  against  Botkin  and  others; 
but  instead  of  directing  execution  to  issue  for  the  sum  due,  the 
judgment  was  worded  to  be  discharged  by  the  payment  of  so 
much  money.  At  the  July  term,  1824,  a  notice  of  motion  to 
amend  the  judgment  was  served,  and  upon  such  motion  the 
court  of  common  pleas  amended  the  judgment  by  strildng  out 
the  words  ''  to  be  discharged  by  the  payment  of,"  and  by  in- 
serting instead,  "  and  that  execution  issue  thereon  for." 

By  Court.  The  order  of  the  common  pleas  of  Pickaway 
county  must  be  reversed.  The  court  of  common  pleas  have  no 
authority  to  amend  a  final  judgment  at  a  term  subsequent  to 
that  in  which  it  is  rendered,  except  in  mere  matter  of  form. 
The  alteration  made  in  this  judgment  was  in  a  material  and 
substantial,  and  not  a  formal  circumstance. 


Cited  in  McVickar  ▼.  Lvdlow,  2 Ohio,  248;  Critekfield  ▼.  PorUr^  3  Id.  623; 
Torbet  ▼.  Coffin,  6  Id.  34;  London  v.  RM,  10  Id.  204,  and  followed  in  all 
these  dtations  as  establishing  that  the  oommon  pleas  has  no  power  to  amend 
a  judgment  in  a  material  respect,  at  a  term  subsequent  to  ita  rendition.  See 
upon  the  amendment  of  judgments  or  decrees  at  a  subsequent  term  Balio  t. 
WUMn,  ante,  and  Bramlei  v.  Pieketi,  12  Am.  Dec  351,  and  note  tharatck 


Douglas  v.  Wadduel 

[1  Omo,  41S.] 

Indobsbbs  tor  thb  Aocomvodation  of  the  maker  of  a  promiaBoiiy  note^ 
are  co-sureties,  and  can  recover  contribution  only  from  each  other. 

AssTJiiFSiT  on  a  promissory  note  drawn  by  one  Barnes  in  faTor 
of  Waddle,  indorsed  by  Waddle  and  Douglas,  and  discounted 
at  the  bank  of  the  United  States  at  Chillicothe.  The  drawee 
brought  an  action  against  the  maker  and  indorsers,  and,  in  sat- 
isfaction of  the  judgment  recovered.  Waddle  and  Douglas  each 
paid  half.  Douglas  claiming  that  Waddle  was  liable  for  the 
amount  he  had  paid,  obtained  the  note,  struck  out  his  indorse- 
ment, and  brought  this  action  to  recover  the  sum.    It  appealed 
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that    both  Waddle  and  Douglas  had  indorsed  for  Barnes's 
juscommodation. 

Brushy  FUsgerald  and  Douglas^  for  the  plaintiff. 

King  and  Leonard^  conira. 

Bj  CouBT.     The  principle  that  the  indorsee  of  a  negotiable 
promissorj  note  may  sustain  an  action  against  a  preyious  in- 
dorser,  upon  the  indorsement  alone,  without  showing  other 
<x>nsideration,  was  originally  settled  upon  sound  and  correct 
notions  of  justice.     And  in  its  application  to  a  proper  case,  it 
is  a  rule  which  ought  not  to  be  disturbed.     A  promissory  note 
was  created  as  eyidence  of  a  real  debt  due  from  the  maker  to 
the  payer.    It  was  received  and  held  as  such.    If  transferred 
or  indorsed  by  the  payee,  the  indorsement  was  a  real  separate 
'Contract  between  the  indorser  and  indorsee  of  the  note;  the 
latter  received  it  for  a  consideration  paid,  and  hence  the  indorse- 
ment, like  the  making,  was  held  to  be  evidence  of  a  debt  due 
from  the  indorser  to  the  indorsee.     The  same  fact  attended 
-every  subsequent  indorsement,  and  attached  to  it  the  same  con- 
sequences.   As  between  parties  to  a  note  thus  made  and  in- 
dorsed, the  principle  maintained  by  the  plaintiff  is  well  applied. 
But  where  the  transactions  of  the  parties  are,  in  fact,  of  a 
totally  different  character,  neither  the  reason  of  the  rule,  nor 
the  justice  of  the  case,  admits  its  application. 

The  form  of  transacting  a  real  business  was  in  time  used  for 
the  creation  of  an  artificial  credit.  Notes  were  made,  indorsed, 
and  thrown  into  the  market  for  the  purpose  of  raising  money 
for  one  of  the  parties  only,  the  others  being  in  fact  securities, 
and  receiving  nothing  whatever  upon  their  indorsements.  It 
is  urged  Ihat  in  England,  and  in  some  of  our  sister  states,  this 
species  of  note  is  placed  upon  exactly  the  same  foundation  with 
real  paper,  and  that  no  distinction  can  be  safely  made  between 
the  two  classes.  So  far  as  it  relates  to  the  interest  of  a  bona 
fAe  holder,  who  has  advanced  his  money,  this  is  right  and  just; 
and  so  far  the  rule  rests  upon  authority.  There  is  no  decision 
adduced  by  which  it  is  adjudged  that  this  rule  is  inflexible  in 
its  application  to  the  original  parties  who  made  and  indorsed 
the  note,  and  between  whom  nothing  was  paid.  And,  if  a 
direct  authority  did  exist  in  another  country,  we  should  feel 
ourselves  bound  to  examine  the  subject  upon  principle,  before 
we  adopted  it  here. 

In  this  country,  the  parties  to  this  description  of  paper  usu* 
ally  understood  their  relation  to  be  that  of  principal  and  secur* 
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ity,  and  upon  this  understanding  thej  have  generally  acted» 
both  in  creating  the  paper  and  in  adjusting  their  liabilities 
upon  it.  Were  it  fully  admitted  that  no  rule  of  law  could  be 
founded  upon  general  understanding,  the  admission  would 
have  no  bearing  in  this  case,  where  the  inquiry  is,  whether  the 
form  of  creating  a  note,  and  putting  it  into  market,  shall  ab- 
solutely settle  the  rights  of  those  concerned,  contrary  to  their 
own  understanding  of  the  matter.  When  the  litigation  is  be- 
tween the  original  parties^  we  are  of  opinion  that  the  form  of 
making  and  indorsing  a  note  does  not  preclude  an  inquiiy  as  to 
what  the  parties  intended,  and  what  was  the  real  transaction 
between  them.  And  the  propriety  of  making  this  inyestigatioD 
is  more  manifest  from  the  well-known  fact  that  many  more 
notes  like  this  are  created  artificially  in  this  country,  than  are 
made  and  indorsed  upon  actual  dealings  between  the  parties. 

The  real  principle  upon  which  the  plaintiff  proceeds,  is,  that 
he  purchased  the  note  from  Waddle,  and  paid  him  a  considera- 
tion for  it.     He  must  be  the  owner  of  the  note,  or  he  has  no 
right  to  recover  in  an  action  founded  upon  an  indorsement  on 
it.     It  appears  from  the  evidence  that  Waddle,  when  he  in- 
dorsed the  note,  delivered  it  to  Barnes,  the  drawer,  who  took  it 
to  the  plaintiff  and  obtained  his  indorsement.     When  the  note 
was  handed  to  Douglas,  it  was  not  for  the  purpose  of  vesting  in 
him  any  property.     Suppose  he    had   retained    it   then,  and 
brought  this  action?    Would  any  lawyer  contend  that  parol 
evidence  to  explain  when  the  note  was  made,  and  how  Douglas 
became  possessed  of  it,  could  not  be  received  ?    It  is  assumed 
that  no  lawyer  would  attempt  this,  and  if  Douglas  had  not  then 
an  interest  in  the  note,  upon  which  he  could  sustain  this  action, 
how  and  when  did  he  acquire  such  an  interest?    He  could  not 
acquire  this  interest  by  subsequently  paying  half  the  money  due 
upon  it;  for  that  payment  only  entitled  him  to  demand  the 
amount  paid  from  him  for  whom  it  was  made;  it  could  invest 
him  with  no  new  interest  in  the  note.     It  is,  therefore,  clear 
that  if  Douglas  can  maintain  an  action  upon  the  indorsement, 
it  must  be  in  consequence  of  the  interest  acquired  in  the  note 
by  Barnes  banding  it  to  him  for  indorsement;  and  that  he  then 
acquired  no  interest  upon  which  he  could  maintain  an  action, 
admits,  we  think,  of  no  doubt.     He  knew  that  Waddle  did  not, 
in  fact,  own  the  note,  but  had  indorsed  it  for  the  acconmioda* 
tion  of  Barnes,  as  a  security.     He  knew  that  he  himself  in- 
dorsed it  for  the    same  purpose,  and  not  as    owner;  it  was 
intended  to  pay  a  debt  due  from  Barnes,  who,  and  not  Waddle, 


Dec.  1824.]  DonaLAS  v.  Waddle.  633 

was  the  person  to  be  benefited.  Douglas  himself  never  had  a 
beneficial  interest  in  the  note;  and  the  money  paid  by  him  was 
paid  for  Barnes,  not  for  Waddle.  He,  therefore,  can  have  no 
action  against  Waddle  for  the  amount. 

Cases  have  occurred  without  number  in  which  two  or  more 
persons  have  indorsed  notes  to  be  discounted  in  bank,  when 
neither  would  have  indorsed  alone,  because  no  one  of  them  was 
willing  to  risk  the  payment  of  the  whole  debt;  and  when  the 
requisite  number  of  indorsers  have  been  obtained,  they  have 
paid  no  attention  to  the  order  in  which  they  placed  their  names 
on  the  paper.  Such  was  the  fact  in  this  very  case.  This  could 
only  arise  from  a  distinct  understanding  among  the  parties, 
that  the  indorsersjatood  in  the  relation  of  sureties  to  each  other. 
By  the  nineteenth  section  of  the  act  regulating  judgments  and 
executions,  we  are  directed  to  receive  parol  proof  when  one  or 
more  of  the  defendants  signed  the  note  as  securities,  and  it  is 
made  the  duty  of  the  clerk,  upon  such  proof,  to  certify  which 
of  the  defendants  is  principal  debtor,  and  which  is  security,  in 
order  that  the  property  of  the  first  may  be  exhausted  before 
execution  can  be  levied  on  the  latter.  We  have  uniformly  un- 
derstood this  law  as  applying  to  the  indorsers  upon  accommo- 
dation notes,  and  have  so  applied  it,  and  this  could  be  done 
upon  no  consistent  principle  but  that  of  considering  such 
indorsers  as  securities. 

The  defendant,  under  this  statute,  might,  when  judgment 
was  rendered  against  the  drawer,  the  plaintiff  and  himself, 
have  applied  to  have  the  certificate  made  that  he,  with  the 
plaintiff,  were  sureties.  Upon  the  proof  in  this  cause,  the 
certificate  must  have  been  made.  It  would  be  absurd  to  con- 
sider and  treat  them  as  securities  as  between  them  and  the 
creditor;  but  between  themselves  as  parties  to  separate  con- 
tracts. Where  the  original  transaction  was  in  its  character 
and  object  that  of  principal  and  security,  the  court,  as  between 
the  original  parties,  will  so  consider  them,  no  matter  what  form 
may  have  been  given  to  it;  and  where  there  are  two  or  more 
indorsers  upon  an  accommodation  note,  all  of  whom  indorsed 
before  the  note  became  operative  by  being  transferred  to  some 
person  not  a  party,  for  value  received,  and  all  of  whom  are 
chained  by  notice  of  demand  and  nonpayment,  they  shall  be 
treated  as  co-sureties,  and  contribution  shall  be  made  between 
them  as  such.  In  this  relation  the  plaintiff  and  defendant 
stood  to  each  other.  Each  has  paid  his  half  upon  the  principle 
of  being  joint  securities.  The  plaintiff  cannot  recover  in  this 
action. 
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With  reapeot  to  the  various  difficulties  urged  by  the  plaintiff 'a 
oouusel  as  necessarily  resulting  from  this  decision,  it  appears  to 
the  court  that  the  opposite  counsel  have  sufficiently  answered 
them.  If,  however,  the  salutary  and  just  principle  upon  which 
this  decision  is  predicated,  cannot  be  extended  to  every  case 
without  too  great  innovation  upon  established  doctrine,  the 
only  consequence  will  be,  that  it  must  be  limited  to  cases  situate 
as  this.  It  will  be  time  enough  to  meet  these  suggestions  when 
a  case  arises  in  which  they  are  presented  for  determination. 


Subsequent  citaiion  confine  the  principle  umonnced  above  strictly  to  the 
facts  before  the  court.  In  Williams  v.  Bhsaofit  11  Ohio,  67,  it  was  cited,  bat 
held  not  to  be  binding  as  to  the  liability  of  accommodation  indoraers  of  tnlla  of 
exchange,  and  there,  such  indorsers  were  pronounced  likble  as  indoraera,  and 
nut  as  joint  sureties.  The  principal  case  is  followed  in  Grtenaugh  t.  Smead, 
3  Ohio  St.  422,  and  in  KelUg  v.  Few,  18  Id.  442.  It  is,  also,  cited  mBarmet  t. 
Young,  29  Id.  St  11,  12,  in  connection  with  WiUiams  v.  Bloaaon,  nrpra,  with 
the  following  comment:  *  It  is  to  be  regretted  that  the  general  rules  of  the 
conunercial  law  are  not  applicable  alike  to  both  clsBflCB  of  business  paper  in 
this  state,  and  that  a  difference  in  the  mere  form  of  the  instrument  used 
should  operate  a  difference  in  the  rights  and  liabilities  of  aooommodatum 
parties  thereto,  as  between  themselyes.  Still  the  distimotian  is  deariy 
established  in  the  oases  above  cited,  and  it  would  be  unwise  now  to  attempt 
to  break  it  down.*' 


BUBQETT  t;.  BUBGEIT. 

[1  Oaio,  46Q.] 

A  CovTKTASOR  TO  Detbavd  Cbsditobs  is  void  only  as  agAinst  craditon  and 

subsequent  purchasers. 

EjBoncEMT.  The  lessor  of  the  plaintiff  claimed  by  deed  from 
Heniy  Burgett.  The  defendant  claimed  as  the  widow  of  a 
creditor  of  Henry,  at  the  time  of  the  conyeyance  to  the  lessor, 
Daniel  Burgett,  and  contended  that  the  conveyance  was  npon  a 
voluntary  consideration,  made  with  intent  to  defraad  creditors. 
The  defendant's  husband,  John  Burgett,  was  in  possession  when 
the  deed  to  Daniel  was  made  and  continued  in  possession  np  to 
his  death;  and  his  widow  has  retained  the  possession  erer  ainoe. 

Sergeant  and  Cunlavy,  for  the  defendant. 

Wood,  contra. 

By  Court,  Bubnbt,  J.  The  question  of  greatest  difficulty  in 
this  case  arises  from  the  fact  that  our  statute,  the  second  sec* 
tion  of  which  embodies,  in  part,  the  substance  of  the  second 
section  of  the  13,  and  the  second  section  of  the  27,  Eliz.  con« 
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tains  no  express  words  confining  its  operation  to  creditors, 
nor  any  proviso  in  favor  of  purchasers  for  a  valuable  considera- 
tion and  bona  fide.  The  section  is  in  these  words:  **  That  every 
gift,  grant,  or  conveyance  of  lands,  tenements,  hereditaments, 
rents,  goods,  or  chattels,  and  every  bond,  judgment  or  execu* 
tion,  made  or  obtained,  to  defraud  creditors  of  their  just  and 
lamrful  debts  or  damages,  or  to  defraud  or  deceive  the  person 
or  persons  who  shall  purchase  such  lands,  tenements,  heredita- 
ments, rents,  goods,  or  chattels,  shall  be  deemed  utterly  void, 
and  of  no  effect." 

The  statute  contains  no  other  provision  bearing  on  the  sub- 
ject. It  will  be  recollected  that  the  statutes  of  13  and  27  Eliz., 
not  only  contain  provisos  that  restrain  them  from  operating 
against  conveyances  made  for  a  good  consideration  and  bona 
fide,  but  also  restrictions  by  which  conveyances  intended  to  de- 
fraud creditors  and  purchasers,  are  made  void,  only  as  against 
the  persons  intended  to  be  defrauded. 

If  the  language  of  our  statute  is  to  receive  a  literal  construc- 
tion, the  direction  given  to  the  jury  was  correct,  but  a  majority 
of  the  court  are  of  opinion  that  it  ought  not  to  receive  such  an 
interpretation,  as  it  would  lead  to  consequences  not  contem- 
plated by  the  legislature,  and  it  would,  in  part,  defeat  the  in- 
tent of  the  law,  which  was,  not  only  to  prevent  the  effect  of 
fraudulent  conveyances,  but  to  remove,  as  far  as  possible,  the 
inducement  to  attempt  them.  The  literal  meaning  of  the  lan- 
guage used,  would  render  the  covinous  deed  void,  not  only  as 
to  the  x>ersons  intended  to  be  defrauded,  but  also  as  to  strangers, 
and  even  the  grantor  himself.  If  the  deed  be  utterly  void  and 
of  no  effect,  in  the  literal  acceptation  of  those  terms,  the  title 
must  remain  in  the  grantor,  and  he  may,  at  any  time,  reclaim 
the  property,  by  proving  his  own  fraud.  The  consequences  of 
such  a  doctrine,  and  the  impunity  which  it  offers  to  those  who 
may  attempt  to  evade  the  statute,  could  not  have  been  contem- 
plated by  those  who  framed  the  law,  nor  do  we  believe  the 
rules  prescribed  for  construing  statutes,  require  or  admit  of 
such  an  interpretation. 

It  frequently  becomes  the  duty  of  courts,  in  order  to  give 
effect  to  the  manifest  intention  of  a  statute,  to  restrain,  or 
qualify,  or  enlarge  the  ordinary  meaning  of  the  words  that  are 
used.  It  is  said  that  the  power  of  construing  a  statute  is  in 
the  judges,  who  have  authority  over  all  laws,  and  more  espe* 
oially  over  statutes,  to  mould  them,  according  to  reason  and 
conscience,  to  the  best  and  truest  use.    That  the  learned  sense 
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entertained  of  the  statutes  13  and  27  Eliz.  is  that  they  rendei 
conveyances  Toid  to  such  purposes,  and  to  such  extent,  as  may 
be  necessary  to  accomplish  their  object,  and  that  the  conBtrnc- 
tion  adopted  has  been  the  rei  gerendoB  aptior :  Boberts'  Fna. 
Con.  381;  4  Bac.,  tit.  Statute  H.  S.  1. 

The  intention  of  the  law  makers  may  be  collected  from  the 
cause  or  necessity  of  the  act,  and  statutes  are  sometimes  con- 
strued contrary  to  the  literal  meaning  of  the  words.    It  has 
been  decided  that  a  thing  within  the  letter  was  not  within  the 
statute  unless  within  its  intention.     The  letter  is  sometimes 
restrained,  sometimes  enlarged,  and  sometimes  the  construction 
is  contraiy  to  the  letter:  4  Bac.  tit.  statute  J.  L.  38,  45, 50. 
The  object  of  our  statute  appears  from  its  title  to  be  the  pre- 
vention of  frauds  and  perjuries,  and  though  it  is  said  the  title 
forms  no  part  of  the  act,  (1  Ld.  Bay.  77)  yet  the  reason  of  this 
dictum  seems  to  be  the  practice  of  parliament,  by  which  the 
title  is  prefixed  to  the  statute,  at  the  discretion  of  the  derk  of 
the  house  in  which  the  bill  originated,  but  such  is  not  the 
practice  with  us.     The  title  is  framed  in  the  same  manner  as 
the  bill,  and  is  sanctioned  by  the  vote  of  both  branches  of  the 
legislature;  we  may  therefore  consider  it  as  explanatory  of  the 
object  of  the  law;  and  it  may  safely  be  said,  that  the  object 
disclosed  by  the  title  in  this  case  does  not  render  it  necessary 
to  treat  a  fraudulent  deed  as  utterly  void  against  the  grantor, 
or  against  strangers  who  have  no  interest,  claim  or  demand, 
either  on  the  property  or  on  him  who  has  conveyed  it.     The 
same  inference  may  be  drawn  from  the  language  of  the  section 
which  declares  a  conveyance,  etc.,  made  to  defraud  creditors  or 
purchasers  to  be  utterly  void.     Why  should  it  be  void?    Be- 
cause it  operates  as  a  fraud  on  the  persons  named,  not  on  stran- 
gers who  have  no  interest  in  the  transaction,  nor  on  the  maker 
of  the  deed,  who  is  the  principal  or  only  agent  in  the  fraud. 
The  intention  of  the  statute,  then,  was  to  protect  creditors  and 
purchasers,  and  to  effect  this  purpose  it  cannot  be  necessary  to 
extend  it  to  any  other  description  of  persons.     The  rights  of 
this  defendant  are  not  affected  by  the  deed  to  Daniel  Burgett; 
it  was  not  made  to  defraud  her — she  had  no  interest  in  the 
transaction — she  was  neither  a  creditor  nor  a  purchaser,  and 
consequently  not  one  of  those  for  whose  protection  the  statute 
was  made.     Every  statute  should  be  construed  with  a  reference 
to  its  object,  and  the  will  of  the  law  makers  is  best  promoted 
by  such  a  construction  as  secures  that  object  and  excludes  every 
other. 
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The  rules  laid  down  in  Heydon's  case,  3  Bep.  7,  which  direct 
a.  reference  to  the  common  law  before  the  statute— the  mischief 
4somplained  of,  the  remedy  provided,  and  the  true  reason  of 
tbat  remedy,  are  sufficient  to  authorize  the  construction  claimed 
ou  the  part  of  the  plaintiff. 

Although  the  principles  of  the  common  law  are  strong  against 

fraud  in  evexy  shape,  yet  we  find  it  decided  in  Twyn^a  case,  3 

Sep.  83,  that  an  estate  made  by  fraud  can  only  be  avoided  at 

eommon  law  by  him  who  had  a  prior  right,  title,  interest,  debt, 

or  demand,  and  not  by  one  whose  right  or  demand  was  more 

puvsne  or  subsequent  to  the  conveyance.     The  common  law, 

also,  of  which  the  statute  is  said  to  be  declarative,  professed  to 

protect  only  creditors,  purchasers,  and  those  having  right.     It 

did  not  extend  its  care  to  trespassers  or  to  persons  pretending 

to  claim  without  right,  or  to  those  who  might  be  caught  in 

their  own  toils.     It  was,  moreover,  considered  in  reference  to 

those  for  whom  it  professed  to  give  a  remedy,  too  tender  in 

presuming  fraud  from  circumstances,  and  too  rigid  in  requiring 

proof. 

This  was  the  scope  and  extent  of  the  common  law,  and  it 
shows  that  the  mischief  to  be  remedied  by  the  statute  was  the 
difficulty  of  proof,  and  the  frauds  that  might  be  successfully 
practiced  on  persons  having  right,  title,  interest,  debt,  or  de- 
mand, accruing  after  the  conveyance.  Neither  the  condition 
of  strangers,  or  persons  without  right  or  demand,  nor  the  safety 
of  the  fraudulent  grantor,  entered  into  the  consideration  of 
the  common  law,  nor  did  their  case  constitute  any  part  of  the 
mischief  to  be  remedied.  Hence  we  may  conclude  that  the 
statute  was  intended  exclusively  for  the  benefit  of  creditors 
and  purchasers,  and  was  made  to  increase  the  facility  of  avoid- 
ing  frauds  on  such  as  were  creditors  and  purchasers  prior  to 
the  conveyance,  and  to  extend  the  relief  to  those  whose  rights 
might  accrue  after  the  conveyance,  consequently  the  interest  of 
the  fraudulent  grantor,  and  the  pretenses  of  those  who  have 
no  right,  were  not  within  the  mischief,  and  therefore  not  en« 
titled  to  the  remedy. 

It  being  the  duty  of  courts  to  give  such  a  construction  to 
statutes  as  will  suppress  the  mischief,  and  advance  the  remedy, 
we  are  constrained  to  say  that  our  statute,  as  it  applies  to  the 
case  before  us,  must  receive  the  same  construction  as  though  it 
had  contained  the  restriction  and  proviso  found  in  those  of 
Elizabeth;  nor  do  we  believe  that  in  so  deciding  we  enlarge 
the  rules,  or  extend  the  license  given  for  the  construction  of 
statutes.     Should  a  case  occur  in  which  the  intention  of  the 
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legislature  is  doubif  al,  the  literal  and  obrioos  interpretation  of 
of  the  terms  ought  to  be  adhered  to;  but  in  the  case  before  us 
the  majority  of  the  court  entertain  no  doubt.  The  case  of  the 
defendant  is  not  within  the  mischief,  nor  necessarily  within 
the  terms  of  the  remedy.  It  being  decided  that  the  deed  in 
question  is  Toid  only  as  to  creditors  and  purohasers,  and  the 
defendant  being  neither  a  creditor  nor  purchaser,  it  follows  that 
she  has  no  right  to  impeach  it. 

On  the  authority  of  Anderson  y.  Boberts^  18  John.  515  [9  Am. 
Dec.  235],  and  the  cases  there  cited,  we  consider  this  deed  as 
voidable  only  by  the  parties  aggrieved.    It  remains  doubtful 
whether  the  creditors  of  Heniy  Buigett  will  find  it  neceesarr 
to  contest  it.     Their  debts  may  be  provided  for  in  a  different 
way,  and  should  that  be  the  case,  for  what  purpose  shall  the 
deed  be  declared  void?  Shall  the  title  be  considered  as  remain- 
ing in  the  fraudulent  grantor,  or  in  perpetual  abeyance,  or  ex- 
tinguished so  as  to  protect  the  defendant  by  the  mere  drcnm- 
stance  of  occupancy.     On  the  principle  contended  for  we  do 
not  see  how  these  consequences  are  all  to  be  avoided.     If  the 
deed  be  literally  a  nullity,  the  parties  stand  as  though  it  had 
never  been  executed;  the  title  remains  in  Henry  Burgett,  and 
he  may  show  his  own  fraud  to  avoid  his  deed.    If,  on  the  other 
hand,  the  title  has  passed  from  him  without  vesting  in  his 
grantee,  and  the  creditors  should  be  otherwise  provided  for,  it 
is  either  extinguished  or  in  perpetual  abeyance,  so  that  no 
person  can  question  the  right  of  him  who  may  happen  to  be  in 
possession,  though  without  a  color  of  title.     Such  a  state  of 
things  we  are  confident  the  legislature  did  not  design  to  pro- 
duce— it  was  neither  the  intention  of  their  act,  nor  was  it 
necessary  to  secure  its  object.     The  title  certainly  passed  by 
the  deed  to  the  grantee,  subject  to  the  rights  of  creditors  or 
purchasers,  but  not  liable  to  be  questioned  by  strangers  who 
have  no  claim;  and  as  that  was  the  situation  of  this  defendant, 
she  being  neither  a  creditor  nor  a  purchaser,  a  new  trial  must 
be  granted. 

HrrcHCOGK,  J.,  dissented. 

Approved  and  followed  as  authority  that  a  deed  made  to  deCnnid  oreditorfl 
is  void  only  as  against  creditors,  in  DougloM  v.  DunUipf  10  Ohio,  163,  and 
also  subsequent  purchaser,  in  Tremper  v.  Barton,  18  Id.  422;  Otmdy  v.  Gtb- 
kaH,  1  Ohio  St  267;  Crunibaugh  v.  Kugler,  2  Id.  378;  WM  ▼.  Rqf,  9  Id. 
433.  See,  as  to  bona  fide  purchasers  from  fraudulent  grantee,  Somes  v. 
JBretoer,  ante,  406.  Upon  the  power  of  courts  to  construe  statutes  in  harmony 
with  reason,  and  to  the  best  use:  Burgett  v.  BurgeU,  is  quoted  from  in  Trac$ 
V.  Card,  2  Ohio  St.  442. 
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Conn  v.  Gano. 

U  Obxo,  488.] 

A  NoTB  OR  Bill  Patablb  at  a  Certain  Tna  and  plMe,  dispenMi  with 

demaDd  to  charge  the  maker  or  acceptor. 
Atxrmsnt  of  Dxkakd,  though  immaterial,  moat  he  proved. 

AcnoH  on  two  promissory  notes  made  by  the  defendants'  tes- 
tator to  the  plaintiffs'  intestate,  '*  negotiable  and  payable  at  the 
Bank  of  Cincinnati"  on  a  certain  day.  The  declaration  alleged 
presentment.  No  evidence  in  support  of  this  allegation  was 
offered,  and  defendants  objected  that  plaintiffs  could  not  re- 
coyer.  This  point  was  reserved.  Upon  a  verdict  for  the  plaint- 
iffis,  the  defendants  moved  for  a  new  trial. 

Este^  for  the  defendants. 

LongiDorih,  contra. 

By  Court.  The  plain  interpretation  of  a  promise  to  pay  a 
sum  of  money  at  a  certain  place  upon  a  certain  day  is,  that  the 
person  making  the  promise  will  on  the  day  be  at  the  place  with 
the  money;  if  he  be  not  there,  or  does  not  have  the  money 
there,  he  has  not  performed  his  promise.  The  right  of  the 
plaintiff  to  receive  the  money  does  not  depend  upon  his  making 
the  demand.  It  is  absolute  by  the  very  terms  of  the  promise. 
If  the  defendant  is  ready  at  the  time  and  place  to  pay  the 
money,  and  there  is  no  person  to  receive  it,  his  promise  is 
not  broken;  the  duty  to  pay  the  money  remains,  but  no 
action  can  be  sustained  to  recover  it  until  a  subsequent  per- 
sonal demand  be  made.  This  is  the  plain  justice  of  the  case, 
and  is  in  accordance  with  the  American  decisions,  which  we 
prefer  to  follow.  It  was,  therefore,  not  necessary  for  the 
plaintiffs  to  aver  a  demand  at  their  place  to  maintain  their  action 
on  these  notes. 

They  have,  however,  made  this  averment,  and  though  un- 
necessary, it  is  well  settled,  that  being  made,  it  must  be 
proved.  In  an  action  against  the  drawer  or  indorser  of  a  bill, 
it  is  not  necessary  to  state  that  the  drawee  accepted  it;  but 
Chitty,  459,  says,  if  it  be  stated,  it  must,  in  an  action  against 
the  drawer,  be  proved;  and  in  page  514,  it  is  again  said,  that 
whenever  a  particular  presentment  has  been  averred,  it  must 
be  proved;  for  this  reason,  a  new  trial  must  be  granted. 

Pease,  J.,  concurred  on  the  first  point,  but  dissented  on 
the  second* 
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Approved  iir  State  v.  CcmmUsskmers  qf  Clmton,  6  Ohio  St.  287,  on  tlie 
point  of  demand  being  nnnecesBary  where  a  bill  of  exchange  is  payable  at  a 
particular  place;  and  in  Remington  v.  Harrington^  8  Ohio^  510»  on  the  same 
point,  as  well  as  that  npon  audi  an  instrument,  demand  need  not  be  »Tened 
in  order  to  charge  the  indorser. 


NowLEB  V.  Corr. 

[1  Ohio,  619.] 

Void  ADMnnsiRATOK's  Sale. — Upon  a  void  administrator^a  sale,  the  pnr- 

chase-money  paid  cannot  be  recovered  from  the  heir  who  has  obtained  the 

land. 
Taxes  Paid  by  thx  Pubchaseb  upon  a  void  sale,  with  interest  and  ezpenses 

of  making  payment,  must  be  refunded  by  the  heir  who  comes  into  equity 

to  disencumber  his  title. 

Bill  in  equity.  The  complainants  claimed  the  land  in  qaes- 
tion  as  the  heirs  of  one  Douglass,  to  whom,  together  with  others, 
five  hundred  thousand  acres  of  land  in  the  now  state  of  Ohio 
had  been  granted  by  the  state  of  Connecticut,  as  part  of  the 
Connecticut  Western  Reserve.  On  the  thirtieth  of  May,  1800, 
Connecticut  ceded  her  jurisdictional  claim  to  the  Western  Be- 
serye  to  the  United  States,  and  the  same  became  part  of  Tmm- 
buU  county  of  Ohio.  The  complainants'  ancestor  died  before 
the  year  1801,  in  Connecticut,  and  pursuant  to  an  order  of  a 
probate  court  of  that  state,  the  land  in  question  was  sold  and 
purchased  by  Coit.  The  sale  was  made  March  24,  1801,  for  a 
fair  price,  and  the  deed  was  delivered.  Coit  paid  state  taxes  on 
the  tract  as  well  as  those  levied  by  a  company  incorporated  by 
the  legislature  of  Ohio,  to  extinguish  the  Indian  title  to  the  tract. 
The  complainants  claimed  the  lands  as  in  their  possession,  a<v 
companied  with  the  legal  title.  The  defendant,  in  his  answer 
set  forth  his  title  under  the  order  of  the  probate  court  of  Con- 
necticut, and  claimed  that  if  his  title  was  defective,  he  should 
be  repaid  the  purchase-money  and  taxes  with  interest. 

WhiUesly  and  Newton^  for  the  defendant. 

Latimer,  contra. 

By  CouBT.  The  defendant's  counsel  have  very  correctly 
abandoned  the  validity  of  the  sale,  and  conveyance  made  under 
the  order  of  the  court  of  probate  of  Connecticut.  At  the  time 
the  order  was  made,  the  state  of  Connecticut  had  no  jurisdic- 
tion over  the  lands  in  question.  They  were  subject  only  to  be 
sold  and  conveyed  under  the  laws  of  the  then  territorial  gov- 
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emment.  The  sale  to  the  defendant  is  neither  aathorized  nor 
sanctioned  by  these  laws;  it  is  of  consequence,  inoperatiye. 
The  title  remains  untouched  in  the  heirs  to  whom  it  descended. 

The  purchase-money  paid  by  the  defendant  upon  the  sale, 
^sonstitutes  no  charge  upon  the  land  in  the  hands  of  the  com- 
plainant. The  lands  of  the  deceased  were  neyer  legally  charged 
with  the  payment.  The  administrator,  from  whom  the  defend- 
4iiit  purchased,  had  no  power  over  them.  He  paid  his  money 
upon  a  mistake  as  to  the  consideration.  The  present  complain- 
ants are  not  the  parties  to  whom  he  paid  it,  or  with  whom  he 
made  the  contract;  and  his  right  to  recover  back  his  money 
cannot  be  litigated  with  them,  neither  at  law  nor  in  equity. 
We  can,  therefore,  make  no  decree  with  respect  to  the  pur- 
chase-money. 

The  amount  paid  for  taxes  stands  upon  a  very  different 
ground.  These  were  chargeable  by  law  upon  the  land,  and  the 
payment  was  a  direct  benefit  to  the  complainants.  It  was  their 
duty  to  pay.  In  case  they  failed  to  do  this,  the  land  was 
liable  to  be  sold  for  the  taxes.  They  have  derived  a  benefit 
from  the  payment,  and  in  equity,  ought  to  refund  the  money. 
In  one  sense,  the  defendant  is  a  mere  volunteer  in  making  the 
payment;  but  when  the  owner  of  land  in  such  case  omits  to  pay 
the  taxes  as  they  fall  due,  he  adopts  the  payment  made  by  such 
volunteer;  and  as  to  that,  constitutes  him  his  agent,  by  recog- 
nizing his  acts.  Perhaps  a  court  of  equity  might  not,  in  every 
case  of  such  volunteer,  and  upon  his  application,  decree  a  lien 
for  the  taxes;  but  where  these  taxes  have  been  paid  under  an 
opinion  that  the  person  who  paid  them  owned  the  land,  and 
when  the  true  owners  come  into  equity  to  examine  that  claim 
of  ownership,  and  to  have  it  quieted,  the  rule  that  he  who  asks 
equity  must  do  equity,  strictly  applies.  The  court  will  not  lend 
their  aid  to  quiet  the  title,  without  securing  to  the  defendant 
the  moneys  paid  in  preserving  that  title;  moneys  which  the 
owners  ought  to  have  paid,  and  without  the  payment  of  which 
the  land  would  have  been  lost.  The  taxes  assessed  by  the  com- 
pany are  not  to  be  distinguished  from  those  assessed  by  the 
state.  The  whole,  with  interest,  are  justly  due,  and  the  pay- 
ment must  be  charged  upon  the  land. 

The  commissions  or  other  expenditures  necessarily  incurred 
in  the  payment  of  taxes,  also  constitute  for  the  defendauts  an 
equitable  claim  against  the  complainants.  It  is  a  charge  in- 
separable from  the  payment  of  the  taxes,  which,  had  the  com- 
plainants paid  the  taxes  themselves,  they  must  have  incurred; 
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and,  therefore,  upon  obtaining  a  decree  of  this  court  to  rescae 
their  title  from  suspicion  they  must  repay  this  expenditure  to 
the  defendant. 

The  cause  must  be  sent  back  to  the  county  of  Huron,  ^th 
directions  that  the  master  commissioner  take  an  account  of  the 
payments  made  for  taxes,  and  expenses  in  tnAlring  such  pay- 
ments, -with  interest  upon  each  sum  paid  from  the  time  of  pay- 
ment; upon  which  a  final  decree  must  be  entered  upon  the 
principles  here  decided. 

Cited  upon  the  applioatixm  of  the  maxim,  he  who  aeeka  eqmty  mnat  d» 
equity,  to  the  case  of  refunding  taxes  paid  by  a  pnrohaaer,  when  the  owner 
of  the  land  comes  into  equity  to  disencumber  the  tiile^  in  Douglas  ▼.  Damger- 
fidd,  10  Ohio,  158;  and  in  Winthrop  t.  Hunimgton^  3  Id.  833;  and  upon  the 
lien  of  a  purchaser  at  an  administrator's  sale^  on  the  lands  in  tlie  hands  d 
the  heirs,  iuLiebyY.  Ludlow,  4  Ohio,  4H;  and  in  WUUy.  0<Moper^2lL  130; 
as  estabUshing  that  upon  a  void  administrator's  sale,  the  title  remains  ns- 
toached  in  the  heirs  to  whom  it  descended. 


Gbeene  v.  Gbeene. 

[1  Omo,  685.] 

DowzB  IN  Pabtmxbship  Lands.— The  widow  of  a  deoasaed  partner  is  not 
entitled  to  dower  in  the  partnership  lands,  purchased  and  paid  for  witii 
partnership  funds  imder  articles  stipulating  that  the  partoerahip  property 
should  be  sold  to  pay  its  debts. 

Bill  in  chancexy.  The  point  raised  for  the  consideration  of 
the  court  is  stated  in  the  opinion. 

KimbaU,  for  the  complainant. 

N.  Wright,  contra. 

By  Court,  Shsbman,  J.  This  case  depends  upon  the  question 
whether  the  widow  of  a  deceased  partner  is  entitled  to  dower 
in  lands  purchased  and  paid  for  out  of  the  partnership  funds, 
under  articles  stipulating  for  the  sale  of  the  whole  partnership 
property  for  the  payment  of  debts,  and  used  exclusively  in 
carrying  on  their  trade,  the  partnership  being  insolvent,  and 
the  deceased  partner  greatly  in  debt  to  the  firm. 

The  widow,  by  our  statute,  is  entitled  to  dower  of  all  laods 
of  which  her  husband  was  seised,  as  an  estate  of  inheritance 
at  any  time  during  coverture.  Her  estate  is  but  a  part  of  his, 
is  derived  from  him,  and  must  be  subject  to  all  incumbrances 
existing  against  it  at  the  time  of  the  marriage,  or  the  acquisi- 
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tion  hj  the  husband.  The  husband  can,  by  no  act  of  his,  de« 
stroy  or  affect  her  right  of  dower  when  it  has  once  attached^ 
but  it  only  attaches  when  he  has  a  real  beneficial  interest  in  the 
lands  of  which  dower  is  claimed.  Upon  this  principle  it  has 
been  held  that  the  wife  of  a  mere  trustee  was  not  entitled  to 
dower  in  the  trust  estate,  although  the  husband  was  at  law 
seised  of  an  estate  of  inheritance. 

A  mere  technical  seisin  of  the  husband,  without  any  benefi- 
cial interest  in  the  estate,  will  not  entitle  the  wife  to  dower,  aa 
when  lands  descend  to  the  husband,  and  are  afterwards,  by 
virtue  of  the  provisions  of  the  statute,  sold  by  the  administra- 
tor of  the  ancestor,  to  pay  debts  due  by  such  estate;  here  the 
husband  is  seised  of  a  legal  estate  of  inheritance,  cast  on  him  by 
operation  of  laws,  but  subject  to  the  payment  of  the  debts  of 
his  ancestor,  and  its  being  sold  for  that  purpose  shows  that  the 
husband  never  had  a  beneficial  interest  therein. 

So  where  the  husband  is  only  seised  for  an  instant:  Oo.  lit. 
31.  Where  lands  are  mortgaged  to  the  husband,  and  the  mort- 
gage-money is  afterwards  paid,  the  husband  was  seised  durin^^ 
covertiure  of  a  legal  estate  of  inheritance,  and  yet  the  wife  can 
not  have  dower  in  the  lands  so  mortgaged.  Also  where  lands 
are  purchased  by  the  husband,  and  mortgaged  at  the  same  time 
to  the  vendor  for  the  purchase-money,  it  has  been  held  that  the 
mortgage  is  paramount  to  the  claim  of  dower:  16  Johns.  461; 
1  Mass.  566.  In  this  case,  the  property  was  purchased  and  the 
deed  taken  in  the  names  of  the  partners,  but  it  was  bought 
with  partnership  funds,  and  for  partnership  uses,  and  was 
therefore  subject  to  the  condition  expressed  in  the  articles  of 
partnership,  that  at  its  termination  all  the  property  should  be 
sold  for  the  payment  of  the  debts.  The  interest  which  each 
partner  had  in  the  property  so  purchased,  was,  at  the  moment 
of  acquisition,  subject  to  this  condition  of  agreement.  This 
agreement,  in  equity,  converts  the  land  into  personal  property, 
as  between  partners  and  their  creditors,  and  subjects  it  to  all 
the  liabilities  of  the  joint  stock  in  trade.  It  shows  the  original 
understanding  of  the  parties,  that  it  is  to  be  treated  as  partner- 
ship effect,  and  not  as  an  estate  in  lands  held  in  common. 

In  Thornton  v.  Dixon,  3  Bro.  Ch.  Cas.  199,  Lord  Thurlow 
said:  ''That  had  the  agreement  been  that  the  lands  should  be 
sold,  it  would  have  converted  them  into  personalty."  In  this 
case  the  interest  of  the  creditors  was  no  way  involved;  it  was  a 
question  between  the  real  and  personal  representatives  of  a  de- 
ceased partner,  and  it  was  held  that  as  the  articles  of  partner^ 
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ship  did  not  provide  that  the  land  held  by  the  partnenhip 
fihould  be  sold,  or  otherwise  manifest  an  intention  of  consider- 
ing it  as  a  part  of  the  e£feets  used  in  trade,  that  the  real  repie- 
sentative  was  entitled  thereto.  The  right  of  the  real  repre- 
sentatiTO  is  made  to  depend,  not  on  the  character  of  the  estate, 
but  the  want  of  any  agreement  between  the  partners  that  it 
should  be  sold  or  otherwise  appropriated  to  the  payment  of 
debts. 

In  the  case  of  SmiJQi  t.  Smith,  6  Yes.  jon.  189,  dower  was  de- 
creed to  the  widow  of  a  deceased  partner,  of  lands  purchased 
in  the  name  of  her  husband,  and  paid  for  out  of  the  partner- 
ship funds,  on  the  ground  that  by  the  agreement  between  &e 
partners  these  lands  were  to  be  the  husband's,  and  he  made 
debtor  to  the  partnership  for  the  purchase-money,  the  court  ob- 
serving that  there  ha^  been  no  agreement  between  the  partners, 
the  estate  purchased  with  the  partnership  funds,  though  con- 
veyed to  one  partner,  would  have  been  part  of  the  partnership 
property;  and  this  principle  was  carried  still  further  in  the  late 
case  of  FeaihersUmhaugh  v.  Fenwick,  17  Yes.  jun.  298,  by  Lord 
Eldon,  who  held  that  a  lease  of  premises,  where  a  partnership 
trade  was  carried  on,  received  by  one  partner,  in  his  own  name, 
was  a  trust  for  the  partnership  to  be  accounted  for  as  joint 
property,  although  the  lessor  refused  to  execute  a  lease  in  which 
the  other  partners  should  be  inserted. 

The  principle  has  often  been  recognized  that  lands  bought 
with  partnership  funds  and  appUed  to  partnership  uses  are, 
when  there  is  an  agreement  that  they  should  be  sold  for  the 
payment  of  debts  or  other  purposes  connected  with  the  trade, 
considered  in  equity  as  personal  property  so  far  as  necessary 
for  any  of  the  partnership.  It  is  considered  as  a  trust  attach- 
ing to  the  estate  at  the  time  of  its  acquisition,  and  which  a 
court  of  equity  is  bound  to  execute  as  against  the  partners,  or 
those  claiming  under  them  with  notice:  Bell  v.  Phyn,  7  Yes. 
jun.  464;  Balmain  v.  Shore,  9  Id.  500;  7  Id.  425;  1  Id.  431;  and 
this  is  in  accordance  with  the  general  principle  that  lands, 
agreed  to  be  turned  into  money  or  money  into  lands,  shall  be 
considered  in  equity  as  that  species  of  property  into  which  they 
are  directed  to  be  converted;  a  rule,  as  observed  by  the  supreme 
court  of  the  United  States,  that  is  universal:  Craig  v.  Leslie,  S 
Wheat.  543. 

In  the  case  at  bar,  the  partners,  before  the  purchase  of  this 
land,  agreed  that  it  shall  at  a  particular  period  be  converted 
into  money;  this  agreement  a  court  of  equity  would  specifically 
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execaie,  by  directing  it  to  be  sold,  upon  the  applioation  of 
either  of  the  partners,  on  the  ground  that  it  was  held  by  the 
partners  in  trust,  for  the  purposes  mentioned  in  the  articles  of 
partnership,  and  that  each  partner  was  interested  in  haying  it 
oouTerted  into  money  for  the  payment  of  the  debts  of  the  firm* 
At  the  moment  of  the  acquisition  of  this  estate  each  partner  ac- 
quired as  against  the  others  an  equitable  right  to  have  this  trust 
specifically  executed  according  to  the  terms  of  their  agreement^ 
and  each  was  under  a  corresponding  obligation  to  the  others  to 
dispose  of  the  land  and  appropriate  the  proceeds  as  originally 
agreed  upon.  It  was  an  equitable  lien  which  attached  to  the 
estate,  at  the  moment  of  its  acquisition,  and  each  partner  and 
all  claiming  their  estate  as  the  heir  or  widow,  must  take  subject 
thereto,  and  can  haTe  only  the  interest  that  the  deceased  part- 
ner had. 

It  has  been  too  repeatedly  determined  to  be  now  questioned, 
that  the  separate  estate  of  a  partner  consists  of  that  part  of  the 
partnership  effects  which  shall  remain  after  the  debts  of  the 
partnership  and  the  demands  of  the  partner  qua  partner  are 
satisfied:  iJx  parte  King,  17  Yes.  jun.  115;  Taylor  y.  Fields,  4 
Id.  396;  NicoU  y.  Mum/ord,  4  Johns.  Ch.  622;  and  that  interest 
or  surplus  only  is  liable  to  the  separate  creditors  of  each  part- 
ner claiming  either  by  assignment  or  under  execution:  Church 
V.  Knox,  2  Day,  514;  6  Mass.  242,  271;  11  Id.  249,  472;  2 
Johns.  280. 

The  interest  which  William  Green,  the  husband  of  the  com- 
plainant, had  at  the  moment  of  his  death  in  the  partnership 
effects,  was  the  surplus  after  the  payment  of  the  partnership 
debts,  and  the  balance  due  his  partners.  The  case  shows  that 
he  had  neyer  adyanced  anything;  the  whole  funds,  both  for  the 
purchase  of  the  lot  of  which  dower  is  claimed,  and  for  canying 
on  the  business,  was  adyanced  for  his  partners,  and  at  the  time 
of  his  decease  the  partnership  was  insolyent.  If  this  estate  is 
to  be  considered  in  equity  as  personal  property,  and  the  court 
haye  no  hesitation  in  saying  it  must  be  so  considered  as  between 
the  partners  and  their  creditors,  he  had  no  substantial  interest 
at  the  time  of  his  death  which  would  go  to  his  representatiyes, 
or  could  be  taken  by  his  separate  creditors.  If  it  be  considered 
as  real  estate,  it  was  acquired  subject  to  a  condition  or  agree- 
ment that  qualified  the  estate  of  the  husband  and  the  wife, 
when  there  is  an  agreement,  unless  it  were  executed  after  her 
right  attached,  would  bo  bound  thereby  so  as  to  exclude  her 
light  to  dower. 
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The  court  are  satisfied  that  the  husband  was  at  no  tune  dunng 
coverture  seised  of  such  an  estate  of  inheritance  in  these  lands 
as  is  contemplated  bj  the  statute  giving  the  widow  dower,  and 
that  she  is,  by  force  of  the  statute,  entitled  only  to  a  share  of 
4he  beneficial  interest  he  had  in  the  lands;  and  where  real 
estate  necessary  or  couTenient  for  the  conducting  a  trade  is  pur- 
<:hased  by  a  partnership,  and  paid  for  by  their  joint  funds,  under 
an  agreement  that  they  shall,  at  the  termination  of  the  partner- 
ship, be  sold  for  the  payment  of  debts,  and  the  residue  of  the 
partnership  Effects  are  insufficient  to  discharge  the  debts,  that 
the  land  so  purchased,  whether  conveyed  to  one  or  all  of  the 
partners,  is  not  subject  to  dower  of  the  widow  of  a  deceased 
.partner. 

The  bill  must,  therefore,  be  dismissed,  with  costs. 


Tabtnsbshif  im  Lands. — ^The  foregoing  case  was  a  suit  in  equity,  brought 
\y  the  complainant  to  recover  dower  in  certain  real  estate.  The  coort  vas, 
therefore,  at  liberty  to  apply  to  the  controversy  the  roles  of  equity  regarding 
real  estate  held  by  a  partnership,  rather  than  the  rules  obtaining  in  courts  of 
law.  The  law  does  not  admit  that  real  estate  can  be  owned  by  two  or  more 
persons  otherwise  than  in  co-tenancy.  "The  principles  and  roles  of  law  ap- 
plicable to  partnerships,  and  which  govern  and  regulate  the  disposition  of  the 
partnership  property,  do  not  apply  to  real  estate.  One  partner  can  convey 
no  more  than  his  own  interest  in  houses  or  other  real  estate,  even  where  they 
are  held  for  the  porposes  of  the  partnership.  There  may  be  special  covenaDts 
and  agreements  entered  into  between  partners,  relative  to  the  use  and  enjoy- 
ment of  real  estate  held  by  them  jointly,  and  the  land  would  be  oonsiderBd 
4ts  held  subject  to  such  covenants;  and  in  the  absence  of  all  special  covenants, 
the  real  estate  owned  by  the  partners  must  be  considered  and  treated  as  sach, 
without  any  reference  to  the  partnership:"  Coles  v.  Coles,  15  Johns.  159; 
Thornton  v.  Dixon,  3  Brown's  Oh.  199;  BcUmain  v.  Shore,  9  Ves.  jxm.  500; 
JIoxU  V.  Carr,  1  Sumn.  176;  Sigoumey  v.  Munn,  7  CJonn.  11;  Peck  v.  Fisher, 
7  Cush.  390;  Andrews*  Heirs  v.  BrounCs  Admr,,  21  Ala.  437;  Colkanb  ▼.  Read, 
24  N.  Y.  605;  Budianv.  Sumner,  2  Barb.  Ch,  165;   Miller  v.  Proctor,  20  Ohio 

St.  448. 

But  real  estate,  the  legal  title  of  which  is  held  in  co-tenancy,  may  in  equi^ 
•be  treated  as  though  it  were  personal  property:  Freeman  on  Co-tenan(sy 
«nd  Partition,  sec.  113b  The  fact  that  co-tenants  of  the  legal  title  are  ako 
copartners,  is  not  of  itself  sufficient  to  invest  the  real  estate  in  equity  with 
the  characteristics  of  personalty,  nor  to  subject  it  to  the  incidents  of  part- 
nership property.  Nor  is  the  fact  of  the  payment  for  real  estate  out  of  part- 
nership funds  decisive  of  the  question,  for  the  partners  may  intend  to  draw 
that  amount  out  of  their  firm  business,  and  to  invest  and  hold  it  as  co-ten- 
ants. If  so,  the  realty  retains,  in  equity  as  well  as  at  law,  the  character  of 
real  estate:  Hunt  v.  Benson,  2  Humph.  469;  Dyer  v.  Clark,  5  Met.  662; 
J^milh  V.  SmitJi,  5  Ves  193;  Coder  v.  HuUng,  27  Pa.  St.  88;  CoUumb  v.  Jiead, 
^24  N.  Y.  513.  The  payment  for  real  estate  out  of  the  firm  assets  is  not  of 
vtsclf  suOlcient  to  create  the  presumption  that  it  was  intended  to  be  held  in 
|)artnership  rather  than  in  co-tenancy:    Smith  v.  Jackson,  2  Edw.  Ch.  28; 
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<7ax  ▼.  MeBumey,  2  fiUndl.  661;  Wooldridffe  ▼.  WOkku,  8  How.  (Miai.)  360; 
aee  anUra,  CoUumb  ▼.  J^euJ,  24 K.  Y.  513.  "If  land,  in  addition  to  being 
paid  for  ont  of  partnership  funds,  ia  broaght  into  the  partnership  and  need 
for  partnerahip  porpoaes,  there  is  no  doubt  that  it  will,  in  equity,  be  treated 
as  partnership  stock,  unless  there  is  some  agreement  to  the  contrary,  or  '  the 
price  is  charged  to  the  partners,  respectively,  in  their  several  accounts  with 
the  firm:'"  Hotoard  v.  Priat,  5  Met  682;  Bumtide  ▼.  Merrick,  4  Met.  637; 
«/arvAf  ▼.  Brooks^  7  Foster,  67;  OverhoWa  Appeal,  12  Pa.  St  222;  ModerweU 
^.  MtdUmm,  21  Id.  259;  ChaplM  v.  TUUkghaat,  4  R.  I.  173;  LvtdUno  v. 
Cooper,  4  Ohio  St  1;  Moreau  ▼.  Safaran,  3  Sneed,  595;  Lime  Rode  Bank  r. 
PhetUepHaee,  8  B.  I.  59;  Robertmm  v.  Baker,  11  Fla.  192;  Buffum  v.  Bt^ffum, 
49  Me.  108;  Mawsk  v.  Mauek,  64  BL  281;  Matlock  v.  James,  2  Beas.  Ch.  126; 
Bryant  ▼.  Hunter,  6  Bush,  75;  National  Bank  ▼.  Sprague,  20  N.  J.  Eq.  13; 
Willie  V.  Freeman^  36  Vt  44;  Lang  y.  Waring,  25  Ala.  625;  Duhring  v. 
Jhthrmg,  20  Mo.  174;  Davie  v.  Christian,  15  Gratt  11;  HoUaud  v.  /W^,  13 
Ind.  195;  PhUUps  v.  PhilUps,  1  Mylne  &  K.  649;  ^room  v.  BrooTii,  3  Mylne 
&  X.  443;  Jfomfi  t.  Palmer,  13  Mich.  367;  /VnoJer  ▼.  Bailey,  14  Wis.  125; 
alley  ▼.  JTuM,  40K.  H.  358;  Arnold  v.  Wainwright,  6Minn.  358. 

"  If  the  tenants  in  common  are  at  the  same  time  copartners,  and  the  land 
-was  purchased  with  partnership  funds,  and  for  partnership  purposes,  it  is 
deemed  in  equity  converted  into  personal  property,  and  is  liable  to  be  admin- 
istered as  such  in  winding  up  the  affiurs  of  the  firm:*'  CoUumb  v.  Bead,  24 
N.  Y.  509;  MeUyv.  Wood,  71  Pa.  St  48a  "  Where  real  estate  is  purchased 
with  partnership  funds,  for  the  use  of  the  firm,  and  without  any  intention  of 
withdrawing  the  funds  from  the  firm  for  the  use  of  all  or  any  of  the  mem- 
bers thereof  as  individuals,  I  believe  it  has  never  been  doubted  in  England 
that  snch  real  estate  was,  in  equity,  to  be  considered  and  treated  as  the 
property  of  the  members  of  the  firm  collectively,  and  as  liable  to  all  the 
equitable  rights  of  the  partners  as  between  themselves.  And  for  this  pur- 
pose the  holders  of  the  l^gal  title  are  considered,  in  equity,  as  the  mere 
tmsteee  of  those  beneficially  interested  in  the  fund,  not  only  during  the  ex- 
istence of  the  copartnership,  but  also  upon  the  dissolution  thereof  by  the 
death  of  some  of  the  copartners  or  otherwise:*'  Chancellor  Walworth,  in 
Buekan  v.  Sumner,  2  Barb.  Ch.  199.  Under  the  law  as  prevailing  in  Eng- 
land and  in  some  portions  of  the  United  States,  partnership  realty  seems  to 
be  treated,  in  equity,  as  personalty  for  all  purposes,  and  at  the  dissolution  of 
the  partnership,  either  partner,  or  his  representative,  has  the  right  to  insist 
that  it  shall  be  sold,  and  that  the  net  proceeds,  after  satisfying  partnership 
debts  and  liabilities,  shall  be  divided  among  the  partners:  Darby  v.  Darby, 
3  Drew.  505;  Cornwall  v.  Cornwall,  6  Bush,  372;  Bank  qf  Louisville  v.  Hall, 
8  Id.  678;  Pierce  v.  Trigg,  10  Leigh,  406.  The  theory  sustained  by  the  vast 
preponderance  of  the  American  decisions  is  that  the  l^gal  title  of  the  partner- 
ahip realty  is  held  by  the  copartners  as  tenants  in  common,  subject,  in  equity, 
to  be  applied  to  the  payment  of  the  debts  of  the  firm;  that  when  such  debts 
are  paid,  all  the  incidents  and  qualities  of  real  estate  revive;  that  the  trust 
in  favor  of  the  partnership  exists  only  in  behalf  of  partnership  objects  and 
liabilities,  and  these  being  fully  discharged,  the  legpd  title  is  released  from 
all  trusts  and  will  descend  to  the  heir,  as  in  the  case  of  any  other  tenancy  in 
common:  Freeman  on  Co-tenancy  and  Partition,  sec.  119;  Piper  v.  Smith,  1 
Head.  93;  McAllister  v.  Montgomery,  3  Hayw.  94;  Yeatjnan  v.  Wood,  6 
Yerg.  21;  Scruggs  v.  Blair,  44  Miss.  406;  Goodbum  v.  Stevens,  5  Gill,  1;  Bice 
V.  Barnard,  20  Vt  479;  Holland  v.  FuUer,  13  Ind.  195;  TiUinghast  v.  Chajkt 
lain,  4  K  I.  173;  Sumner  v.  Hampson,  8  Ohio,  358;  Havff  v.  Howard,  3 
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Jonet'i  Eq.  440;  ObOiiM  ▼.  Warren,  29  Mias.  236;  Lan/fsMdnr.  Warkig,  2S 
AU.  025;  PiaU  ▼.  Oliver,  8  MoL.  27;  Wileax  ▼.  WUeoos,  13  ADoi,  252;  Orag 
▼.  Palmer,  9  GaL  639;  £%«arer  y.  Shearer,  98  Mmb.  111. 

In  the  principal  caae  the  land  in  oontroveny  had  been  porchaaed  and  paid 
lor  out  of  the  paitnerahip  fond  under  artidea  atipnlating  for  the  nle  of  the 
whole  partnerahip  property  for  the  payment  of  the  debta.  The  fiim  waa  in- 
aolyent,  and  the  deoeaaed  partner  waa  greatly  in  debt  to  ik  In  theae  dremn- 
•tanoea  there  oonld  be  no  doubt  that  the  realty  would,  in  equity,  be  treated 
aa  partnerahip  aaieta,  and  that  the  widow  of  the  deoeaaed  partner  would  not 
be  oonoeded  any  right  of  dower  therein. 

Upon  the  right  of  dower  in  partnerahip  landa  this  caae  ia  approved  in  Am- 
ner  t.  Hampeim,  8  Ohio^  366;  and  in  Johne  y.  JokMM,  1  Ohio  St  357.  The 
aaae  ia  alao  cited  upon  the  widow'a  right  of  dower  in  landa  mortgiged  to 
aeonre  the  pnrohaae-prioei  in  Wdek  y.  BMckms,  9  Ohio  St  332.  Upon  the 
geneial  queitioii  of  partnetahip  in  ]aiid%  it  ia  alao  cited  in  Imdhw  y.  Cocper, 
iOUaSil. 
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[10  8UMXAHT  k  Bawls,  68.] 

WAXBfty  AoQuntiNO  Right  to,  by  PRBscaiFnoN.— The  nnmtomiptedy  ex- 
blnsiTe  enjoyment  of  water,  in  any  particular  way,  affords  a  conoloaive 
presamption  of  right  in  the  party  ao  enjoying  it. 

Watsb  Rights,  whek  thet  Pabs  Aa  AppuBTKrANCBS.  —  The  oonveyance 
of  a  mill  and  miU-traot,  with  their  appnrtenanoes,  ipaases  all  the  right 
which  the  grantor  has  in  the  water  naed  and  neoeiaary  for  the  milL  A 
snheeqnent  conveyance  by  him  of  an  adjoining  tract  through  which  the 
water  flows  cannot  impair  any  of  the  rights  of  the  grantor  under  the 
prior  deed 

Dbpositiok,  Objection  to. — Leading  questions  must  be  objected  to  when 
asked;  if  asked  in  the  taking  of  a  deposition  and  answered  without  ob- 
jection, the  answer  cannot  be  excluded  at  the  trial 

Gbantob,  Dxclarations  op,  as  Evidxngs. — The  declarations  of  the  owner 
of  land  while  in  possession,  are  evidence  of  those  ftl^^miTm  under  him 
by  a  subsequent  conveyance. 

Ebbob  to  the  court  of  common  pleas.  Case  against  the  de- 
fendant for  damming  up  a  stream  aboye  plaintiff's  mill,  thereby 
injuring  the  same  by  keeping  back  the  water  for  a  time,  and  by 
then  discharging  it  so  as  to  overflow  the  mill.  The  facts  of  the 
case  are  stated  in  the  opinion. 

Verdict  for  the  defendant  below,  and  judgment. 

Buchanan  and  Hopkins,  for  the  plaintiffs  in  error. 
Wright,  contra. 

By  Court,  Duncan,  J.  It  is  unnecessary  to  decide  to  what 
extent  and  under  what  circumstances  the  occupation  of  a  stream 
gives  to  the  first  occupant  a  property  in  the  current,  so  as  to  pre- 
Tent  the  owner  of  lands  above  him  from  detaining,  diverting  or 
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exhausting  the  water  by  any  erection,  not  leaving  sufficient  for  all 
the  beneficial  purposes  to  which  it  had  been  applied  below,  con- 
sidered of  itself  and  without  regard  to  length  of  time,  because  in 
this  case  there  has  been  an  enjoyment  by  the  plaintiff  and  those 
under  whom  they  claim,  of  this  mill,  in  a  particular  way,  and  to 
an  ascertained  extent,  for  a  time  beyond  which  the  memory  of 
man  runneth  not  to  the  contraiy.  And  if  a  right  could  be  ac- 
quired by  prescription,  this  mill,  from  its  antiquity,  ought  to 
have  all  the  priyilege  of  an  ancient  mill.  Its  existence  and  un- 
interrupted use  may  be  traced  as  far  back  as  the  first  settlement 
of  the  country,  from  the  time  most  probably  when  the  first 
Blunston's  license  was  granted,  and  when  it  was  a  frontier  set- 
tlement. 

The  man  who  first  erects  a  mill  in  a  new  countiy  is  consid- 
ered as  a  public  benefactor,  and  no  subject  ought  to  be  tieated 
with  more  tenderness,  no  possession  more  respected,  com- 
menced, as  it  was,  with  the  assent  of  all  the  proprietors  of  the 
adjoining  tracts,  and  enjoyed,  as  it  has  been,  without  any  inter- 
ruption and  with  the  approbation  of  all  for  near  a  century. 
And  if  it  were  necessary  to  presume  a  grant  of  all  the  water 
right  necessary  for  its  use,  *I  would,  without  hesitation,  instruct 
a  jury  to  presume  it.  For  the  continued  acknowledgment,  nay 
the  continued  silence  of  the  enemies  of  the  right,  of  all  whose 
interests  were  affected  by  it,  afford  of  themselves  the  strongest 
evidence  of  its  legal  foundation,  though  nothing  were  found  in 
any  deed  respecting  it.  And  I  begin  to  think  that  the  countzy 
has  been  long  enough  settled  to  allow  of  the  time  necessary  to 
prove  a  prescription:  See  6  Mass.  90;  and  even  prescription 
pre-supposes  a  grant  to  have  existed.  But  there  is  sufficient 
time,  by  analogy  to  the  statute  of  limitations,  to  protect  the 
plaintiffs  in  their  full  enjoyment  of  the  whole  stream,  and  to 
sustain  this  action  for  the  disturbance  of  the  right.  It  is  well 
settled  that  if  there  has  been  an  uninterrupted  exclusive  enjoy- 
ment, above  twenty-one  years,  of  water  in  any  particular  way, 
this  affords  a  conclusive  prescription  of  right  in  the  party  so 
enjoying  it,  and  this  is  equal  to  a  right  by  prescription.  The 
situation  of  the  tract  of  land  on  which  the  mill  stands,  and  of 
the  lands  on  this  brook  from  Blunston's  line  down,  including 
the  land  on  which  the  tan  yard  of  Todd  is,  and  on  which  the 
erection  complained  of  stands,  is  f  uUy  explained  by  a  diagram 
to  which  I  refer  as  explanatory  of  the  relative  situation  of  the 
lands  adjoining  and  of  the  stream. 

This  ancient  mill  was  erected  by  Samuel  Blunston  and  James 
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Wriglit;  Samuel  BlunBton  beings  the  owner  of  the  upper  tract 
through  which  the  mill  stream  passcH,  and  the  family  of  Wright 
then  owning  all  the  land  down  to,  and  including,  the  mill  tract. 
In  1745,  Samuel  Blunston,  by  his  will,  devised  to  James  Wright 
in  the  following  words:   ''I  devise  to  James  Wright  the  one 
half  of  the  com  and  grist  mill,  with  all  its  appurtenances,  and 
the  full  liberty  of  the  water  to  the  same,  without  interruption, 
fore-ver,"  etc.     This  proves  that  the  mill  being  built  on  a  weak 
stream,  required  the  whole  current  through  Blunston's  tract, 
and  down  to  this  site.     Without  any  interruption  from  1745  to 
1788,  the  mill  was  so  enjoyed  when  Samuel  Wright  became  the 
owner  of  the  mill  and  the  mill  tract,  and  held  the  tract  on 
which  Todd's  tan  yard  is.     So  owning  them,  he  sells  and  con- 
veys to  John  Wright  the  mill  tract  with  the  appurtenances 
under  whom  the  plaintiffs  deduce  title,  and  in  1796,  sells  and 
conTcys  to  Samuel  J.  Atlee  the  small  lot  of  land  owned  by  the 
defendant,  who  showed  title  under  Atlee,  without  any  special 
<x>ntract  between  S.  Wright  and  Atlee,  or  any  restriction  on 
Atlee.     Neither  Atlee  nor  his  assigns  could  divert,  detain,  im- 
pede, or  exhaust  the  waters  of  this  stream  in  its  flow  to  the  mill 
of  John  Wright.    John  acquired  all  the  right  as  Samuel  had  it, 
the  exclusive  right  to  all  the  water  used  and  necessary  for  this 
mill.     For  it  is  an  undeniable  principle,  that  when  a  man  holds 
a  house  on  a  part  of  his  ground,  and  sells  it,  and  afterwards 
sells  the  adjoining  vacant  ground,  that  the  vendee  cannot  build 
so  as  to  stop  any  lights  in  the  first  house:  11  Mod.  8;  1  Lev. 
21.     So  in  12  Mass.  857,  messuage  having  doors  and  windows 
opening  in  a  vacant  lot  adjoining,  belonging  to  vendor;  vendor 
cannot,  unless  there  is  a  reservation  of  the  right,  buUd  so  as  to 
shut  the  doors  and  windows,  nor  can  his  grantee  lawfully  stop 
them.     It  follows  from  the  principle  of  law,  that  when  S. 
Wright  conveyed  the  mill  with  the  appurtenances  to  John,  the 
whole  current  being  necessary  for  the  enjoyment  of  this  grants 
and  used  as  an  appurtenance  to  the  mill,  it  passed  as  a  neces- 
sary incident,  so  that  neither  he  nor  his  assignee  could  do  any 
act  in  derogation  of  that  right,  so  as  in  the  smallest  degree  to 
injure  the  mill,  either  by  detaining  the  water  so  as  not  to  leave 
a  constant  and  sufficient  flow  for  all  the  purposes  to  which  it 
had  been  applied,  or  by  detaining  it  for  some  time,  and  then 
letting  it  go,  and  thus  obstructing  the  operations  of  the  mill. 
And  this,  whether  it  was  water,  or  the  just  right  of  the  man 
holding  the  land  above  in  common  cases.    For  this  would  be 
an  invasion  of   the  right  which  S.   Wright  had  previously 
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granted  to  John  Wright,  and  it  cannot  be  denied  that  S.  Wright 
had  a  power  to  restrain  his  dominion  over  his  own  land.    In 
Nichols  Y.  Chamberlayne,  Cro.  Jac.  121,  it  was  held  that  if  the 
owner  of  a  house  builds  a  conduit  thereto  through  his  other 
land,  and  conveys  the  water  by  pipes  to  his  house,  and  then 
sells  the  house  with  the  appurtenances,  excepting  the  land,  the 
conduit,  and  pipes  pass,  altogether  with  a  right  to  dig  and 
open  the  earth  for  the  purpose  of  repairing  the  pipes,  and  lay- 
ing new  ones,  if  necessary,  and  that,  because  this  was  necessary 
to  the  use  of  the  water,  which  was  an  appurtenant  to  the  house. 
And  in  Blaine^a  Lessee  y.  Chambers,  1  Serg.  &  B.  169,  it  was 
stated  by  the  court,  for  the  same  reason,  that  by  a  devise  of  a 
mill  with  the  appurtenances,  the  right  to  the  use  of  the  water, 
and  the  right  to  the  piece  of  land  which  was  used  with  the  mill, 
etc.,  passed.     In  Pickering  v.  Stapler,  5  Serg.  &  B.  607  [9  Am. 
Dec.  336],  a  water-right  appurtenant  to  a  mill,  passed  by  the 
word  appurtenances  which  was  considered  as  comprehensive  of 
the  water,  as  if  that  privilege  had  been  inserted  in  the  convey- 
ance, and  that  though  the  vendor  declared  when  he  executed 
the  deed  that  he  neither  bought  nor  sold  the  water-right.     So 
by  a  sale  of  a  mill,  the  water  of  the  race  will  pass,  though  the 
land  through  which  the  race  is  cut,  and  the  water  passes  to  the 
mill  is  not  included  in  the  land  sold:  Whetmore  v.  White,  2  Cai. 
Gas.  87  [2  Am.  Deo.  323].  But  the  anonymous  case,  4  Dall.  147,  is 
still  stronger,  if  anything  can  be  stronger.    There,  in  an  action 
for  obstructing  a  water-course,  by  which  the  defendant's  meadow 
was  watered,  it  appeared  that  the  defendant  had  purchased  a  mill 
with  notice,  the  vendor  had  sold  the  meadow  to  the  plaintiff,  cov- 
enanting that  the  plaintiff  might  use  the  water  over  and  above 
what  was  necessary  for  the  mill.    The  defendant  obstructed  the 
water-course,  and  the  jury,  by  the  advice  of  the  court,  found 
damages  to  the  full  value  of  the  land,  to  be  released  on  the  de- 
fendant's securing  to  the  plaintiff  the  privilege.   It  has  no  weight 
with  the  court,  that  in  the  conveyance  from  Samuel  Wright  to 
John  Wright,  he  does  not  describe  the  mill,  or  convey  it  by  express 
words;  for  there  is  no  common  man  so  ignorant  as  not  to  know 
that  by  a  conveyance  of  land  all  that  is  erected  upon  the  land 
passes  all  that  is  terrestrial.     Without  entering  into  the  par- 
ticular parts  of  the  charge  complained  of,  in  the  observations 
I  have  made,  I  have  showed  my  opinion  that  the  charge  was 
bottomed  on  an  unsound  foundation,  and  that  the  superstruc- 
ture is  without  solid  principles  of  law  to  support  it. 
I  will,  however,  lay  my  finger  on  one  or  two  parts  of  the 
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charge,  in  which,  I  think,  the  court  misconceived  the  law,  in 
the  very  essential  point  of  the  grant  of  S.  Wright  to  J.  Wright, 
that  it  did  not  restrain  a  subsequent  purchaser  from  Samuel, 
of  the  adjoining  lands,  from  using  the  water  for  all  legal  pur- 
poses to  which  it  might  be  applied.  This  was  a  just  exposition; 
for  Todd  might  have  used  it  for  this  purpose,  and  in  the  way 
he  has  done,  unless  S.  Wright  had  previously  appropriated. 
But  the  whole  current  had  been  appropriated,  at  least  so  much 
of  it  as  had  been  used  with  the  mill,  or  was  necessary  for  its  en- 
joyment. Having  disposed  of  it  before  to  John  Wright,  he 
could  not  grant  it  to  Atlee,  and  the  conveyance  to  Atlee  shows 
that  be  did  not,  but  that  he  excepted  it  out  of  his  grant.  The 
very  statement  would  be  su£Scient  to  prove  that  this  was  a  dis- 
turbance, by  Todd,  of  the  plaintiff's  right.  A  man  erects  a  mill 
on  a  small  stream,  which  has  no  more  than  a  sufficiency  of 
water;  he  sells  it,  with  the  appurtenances;  he  afterwards  sells  a 
lot  of  land  adjoining  it,  informing  the  purchaser  that  the  mill 
tract  has  all  the  water  right,  and  binds  him  in  the  covenant,  or 
conveys  to  him  on  condition  that  he  v^ill  use  the  watev  only  in 
a  particular  and  very  limited  way.  Can  the  vendee  use  it  in 
any  other  way,  so  as  to  injure  the  man  who  had  previously 
bought  the  water  right?  Beason,  justice  and  law  say  no. 
This  is  a  breach  of  the  covenant,  a  violation  of  good  faith. 
Further,  the  covenant  entered  into  by  Atlee  was  an  express  one, 
*'  not  to  divert  or  turn  the  water  from  a  certain  brook,  running 
through  the  premises,  or  to  waste  any  part  of  the  water,  ex- 
cept so  far  as  should  be  absolutely  necessary  for  supplying  the 
tan  yard."  Cui  bono,  the  covenant?  To  S.  Wright  it  was  a 
matter  of  indifference;  he  could  not  be  damnified  by  its  breach. 
Nominal  damages  could  only  be  recovered  under  a  covenant, 
that  covenantee  should  not  do  any  act  from  the  doing  of  which 
no  possible  injury  could  arise  to  covenantor.  It  would  be 
sine  damno  and  sine  injuria;  it  would  be  useless,  so  far  as  re- 
spected S.  Wright,  and  on  agreement  so  perfectly  unnecessary 
no  action  could  be  maintained;  for  useless  agreements  are  void, 
both  at  law  and  in  equity:  19  Mod.  135;  1  P.  Wms.  191.  It 
is  the  same  to  S.  Wright  as  if  he  had  bound  Atlee  in  a  penalty 
not  to  wash  his  face  in  the  waters  of  Shawnee  run.  Now,  the 
law  will  not  construe  any  contract  to  be  inoperative,  if  it  can 
be  made  by  any  reasonable  construction  to  bear  on  any  existing 
matter.  Such  construction  should  be  made  of  deeds,  ui  re$ 
magia  valeai  quam  pereat.  Deed,  intended  to  pass  lands  one  way, 
if  it  cannot  take  effect  that  way,  may  another.    This  agreement 
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could  only  relate  io  the  right  of  water,  whieh  S.  Wright  had 
before  conyeyed  to  his  brother,  John,  which  it   was  quite 
natural  for  him  to  secure,  when  he  disposed  of  the  adjoining 
lands.    It  inhibited  Atlee  from  using  the  water,  except  bo  much 
as  was  absolutely  necessary  for  supplying  the  tan  yard,  and 
this  excluded  the  use  of  it  for  any  other  purpose.    This  excep- 
tion controlled  the  general  words  of  the  deed.     The  water 
necessary  for  the  supply  of  a  tan  yard  was  something  reiy  dif- 
ferent from  a  grant  of  it  for  a  bark  mill.    It  might  be  Tery  con- 
y anient  for  a  tanner  to  have  a  bark  mil],  and  to  have  a  command 
of  water  for  that  purpose,  but  it  is  not  absolutely  neoeaeaiy. 
The  maxim,  eocpressio  unius  est  exclusio  alieritis,  will  well  apply 
here.    I  am  not  prepared  to  say  whether  an  action  of  covenant 
could  be  brought  with  the  proper  averments  on  this  agreement 
by  the  owners  of  the  mill  against  the  assignees  of  the  tan  yard, 
as  a  kind  of  covenant  running  with  both  tracts.     A.  granted 
land  to  B.  and  his  heirs,  for  the  use  of  a  mill,  yielding  and 
paying  to  A.  and  the  lawful  heirs  of  his  body,  the  privilege  ot 
grinding  certain  grain  at  the  mill  toll  free.     This  is  a  contract 
running  with  the  land,  and  the  eldest  son  of  A.,  after  his  death, 
may  support  an  action  against  the  assignee  of  the  grantee,  with 
notice  of  the  charge:  Dunbar  v.  Jumper,  4  Yeates,  74.     In 
equity  it  would  extend  to  the  benefit  of  the  owners  of  the  mill, 
and  chancery  would  enjoin  the  owners  of  the  tan  yard  from 
using  the  stream  in  any  other  way  than  is  prescribed  by  the 
covenant.    For  it  is  certain  that  if  it  did  not  pass  with  the  mill 
tract  it  remained  with  S.  Wright,  and  did  not  pass  by  his  grant 
to  Atlee,  but  was  excluded  from  it.    It  is  quite  clear  it  was  not 
a  derelict.     If  it  was,  the  first  occupant  who  seized  it  could 
hold  it,  and  this  occupant  was  the  owner  of  the  mill;  and  it 
cannot  be  imputed  to  S.  Wright,  that,  like  the  dog  in  the  man- 
ger, not  being  able  to  use  it  himself,  he  would  not  let  any  one 
else  use  it.    Of  all  benefit  from  this  covenant,  explanatoiy,  at 
least,  of  the  previous  grant  of  S.  Wright,  by  the  charge  of  the 
court  the  plaintiffs  were  deprived;  and  of  the  restriction  of  the 
subsequent  grant  to  Atlee,  the  court  considered  it  as  res  inter 
alios  acta.    Here,  I  think,  there  was  error.     It  had  a  most  im- 
portant influence  on  the  merits  between  these  parties.    Look- 
ing to  the  whole  subject-matter  of  the  two  grants,  the  will  of 
Blunston,  the  state  of  the  parties,  and  the  situation  of  the 
property,  S.  Wright  could  model  his  grant  to  Atlee  as  he 
pleased.    He  could  require  the  stipulation  that  the  water  should 
be  used  only  for  a. special  and  very  limited  purpose.     And  in- 
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dependent  of  these  conBiderationSy  it  afforded  ample  eridence, 
under  the  special  circumstances  and  long  enjoyment  of  a  grant 
by  Samuel  Wright  to  John  Wright  of  the  whole  water  right,  of 
which  the  defendant  claiming  under  it  had  notice.  For  in  2 
Esp.  636,  Wilmot,  J.,  said,  where  a  house  had  been  built  forty 
years,  and  had  lights  at  the  end  of  it,  if  the  owner  of  the  ad- 
joining grounds  builds  against  it,  so  as  to  obstruct  them,  an 
action  lies,  and  this  is  founded  on  the  same  reason  as  if  they 
had  been  immemorial,  and  this  is  long  enough  to  induce  a  pre« 
sumption  that  there  was  originally  some  agreement  between  the 
parties,  and  that  as  twenty  years  was  sufficient  to  give  a  title  in 
ejectment,  he  saw  no  reason  why  it  should  not  entitle  him  to 
an  easement  belonging  to  the  house. 

These  actions  for  injuries  to  mills  are  frequent,  the  rights  of 
great  value,  the  subject  very  interesting;  the  law  should  be  set- 
tled. Sir  Wm.  Blackstone  has  comprised  in  one  short  sentence 
the  important  principles:  2  Bl.  Oom.  403.  "If  a  stream  be  un- 
occupied I  may  erect  a  mill  there,  and  detain  the  water,  yet 
not  so  as  injure  my  neighbor's  prior  mill  or  meadow,  for  he 
hath  by  the  first  occupancy  acquired  a  property  in  thei  current." 
And  Christian,  in  his  notes,  says:  "Any  one  may  build  a  mill, 
detain  or  divest  the  water  to  supply  it,  provided  he  leaves  suf- 
ficient for  all  the  previous  purposes  to  which  it  had  been  applied 
below,  and  provided  he  does  not  throw  it  back  upon  any  other 
ground,  or  upon  a  previous  mill  above,  so  as  to  lessen  the  fall 
upon  its  wheels,  and  thereby  to  diminish  the  effect  of  his  neigh- 
bor's machinery."  This  principle  has  been  adopted  in  New 
Tork:  10  Johns.  241;  3  Johns.  Oh.  287.  Chancery  in  such 
case  would  grant  an  injunctioiv  In  Broum's  case^  2  Yes.  sen. 
414,  Lord  Hardwicke  said,  where  there  had  been  a  previous  pos- 
session and  enjoyment  of  the  subject  for  three  years,  he  would 
interpose  by  injunction;  and  Chancellor  Kent  observed  that  the 
plantiff  was  entitled  to  build  what  mills  he  pleased  on  his  own 
ground,  but  that  he  must  so  exercise  the  right  as  not  to  inter- 
fere with  the  established  and  existing  right  of  the  other  party. 
He  must  so  construct  his  mill,  and  erect  it  in  such  a  place  as 
that  he  may  enjoy  it  consistently  with  the  defendant's  enjoy- 
ment of  his  dam  and  water.  And  if  his  new  mill  interrupt  the 
enjoyment  of  the  prior  dam  and  mill,  it  is  a  nuisance.  My  own 
opinion  is,  that  this  doctrine  ought  to  be  applied  here.  But  as 
the  case  does  not  require  it,  the  court  refrain  from  deciding  the 
cause  on  this  principle,  or  laying  down  any  general  rules  as  to 
the  right  conferred  by  a  previous  occupation,  standing  alone. 
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This  decision  goes  far  to  determine  the  whole  matter  in  con* 
troTcrsj  between  these  parties.  But  as  the  cause  is  sent  back, 
it  is  made  the  duty  of  the  court  to  decide  all  the  exceptions  that 
has  been  taken  to  the  rejection  of  the  evidence.  That  part  of 
the  deposition  of  Samuel  J.  Atlee,  underscored  and  rejected, 
could  only  be  objected  to  on  the  ground  of  the  interrogatory 
being  a  leading  one,  and  I  confess  I  think  it  was  too  pointed, 
and  if  the  objection  had  been  made  on  the  examination  for  that 
reason,  the  answer  should  have  been  suppressed.  But  this  was 
not  done;  it  was  not  objected  to  until  the  answers  were  given 
and  put  down  in  writing.  In  Shaler  v.  Spear,  3  Binn.  130,  it 
was  decided  that  a  leading  interrogatory  put  to  a  witness,  should 
be  objected  to  at  the  time  it  was  put;  it  cannot  be  opposed  on 
that  ground  alone,  at  the  trial.  This  evidence  was  proper  to 
show  how  the  water  had  been  used,  the  contemporaneous  and 
continued  practical  construction  put  on  the  rights  of  the  parties, 
their  own  acts,  and  their  own  declarations.  It  was  evidence  of 
notice  to  Atlee  of  the  grant  to  John  Wright.  It  was  evidence 
to  prove  an  original  agreement,  though  not  reduced  to  writing, 
between  Samuel  and  John,  as  to  the  water  right.  It  was  part 
of  the  res  geata,  the  act  of  an  owner,  and  the  declaration  of  an 
owner  in  the  actual  possession,  and  on  the  very  land. 

If  the  construction  of  the  defendant  be  a  just  one,  that  the 
right  to  the  use  of  the  water  remained  in  S.  Wright,  I  cannot 
see  any  objection  to  the  declaration  of  the  rightful  owner.  For 
it  is  not  pretended  it  was  granted  to  Atlee,  it  is  contended  it  is 
not  in  J.  Wright's  grant,  therefore  it  remains  with  S.  Wright. 
The  declaration  of  S.  Wright  that  he  had  granted  it  to  J. 
Wright,  say  by  parol,  if  you  please,  with  the  possession  ac- 
companying it  to  any  man,  at  any  time,  and  in  any  place,  would 
be  legal  evidence,  but  made  at  the  time,  and  on  the  occasion  it 
was,  it  was  evidence  of  an  order  as  high  as  any  writing  of  S. 
Wright  could  make  it.  It  was  an  acknowledgment  that  the 
possession  of  J.  Wright  was  founded  on  an  agreement  with  S. 
Wright.  The  evidence  of  John  Klein  for  the  same  reason  was 
admissible,  and  most  weighty  indeed,  for  S.  Wright  not  only 
said  he  had  granted  the  whole  water,  but  added  that  it  was  all 
little  enough  for  the  mill  below. 

Then  it  is  possible  to  distinguish  this  from  the  case  where 
the  owner  of  the  legal  title  says:  *'  I  have  granted  it  to  the 
man  in  possession."  This  parol  declaration  would  in  equity  be 
evidence  of  a  transfer  of  the  right  to  the  land  itself.  Why 
should  it  not  transfer  the  easement  oat  of  it?  The  evidence  of 
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the  sole  heir  and  personal  representatiyes  of  S.  Wright  should 
have  been  received  on  the  trial;  for  the  right  of  his  father  to 
the  water  descended  on  him  if  it  had  not  been  granted  to  J. 
Wright.    His  declaration  that  the  deed  from  his  father  had 
been  taken,  and  always  used  for  the  purpose  of  protecting  the 
mill  in  the  use  the  whole  of  the  waters  of  Shawnee  run,  should 
have  been  received.     It  was  evidence  of  a  license,  if  no  more, 
of  S.  Wright  and  of  his  heir  to  the  owner  of  the  mill  to  use 
the  whole  of  the  water,  which  being  executed,  could  not  be  re- 
voked, but  which  the  owner  had  not  revoked,  but  came  into 
court  aikl  offered  to  swear  it  was  still  continued.    If  the  right 
of  the  water  was  contained  in  the  conveyance  from  S.  Wright 
to  J.  Wright  the  action  was  maintainable.     If  S.  Wright  de- 
clared always  that  he  had  granted  it  to  J.  Wright,  this  sus- 
tained the  action.     If  S.  Wright  did  not  grant  it,  either  by 
parol  or  writing,  to  J.  Wright,  and  did  not  convey  it  to  Atlee, 
then  it  remained  in  him,  and  the  evidence  of  his  parol  license 
and  the  license  of  his  son  and  heir  would  support  it.     The  de- 
fendant cannot  complain  of  the  want  of  notice.     The  convey- 
ance to  Atlee  informed  him  that  he  had  no  right  to  use  the 
water  in  the  way  he  did;  and  the  possession  of  the  mill  and 
the  use  of  the  water  was  sufficient  to  put  him  on  his  inquiiy 
and  sufficient  to  affect  him  with  the  parol  agreement  of  S. 
Wright,  and  the  parol  license. 

In  all  these  views  the  charge  of  the  court,  and  the  rejection 
of  the  evidence,  were  equally  erroneous,  and  judgment  must 
be  reversed,  and  a  venire  de  novo  awarded. 
Judgment  reversed,  and  a  venire  /ados  de  novo  awarded. 


What  passes  as  Appttrtenakt. — A  grant  of  real  estate  wiU  include  what- 
ever the  grantor  had  power  to  convey,  which  ia  reasonahly  necessary  to  the 
enjoyment  of  the  thing  granted:  3  Wash,  on  Keal  Prop.,  sec.  627.  Bnt  it  is 
essential  that  that  which  is  claimed  to  pass  as  appurtenant,  as  being  neces- 
sary to  the  enjoyment  of  the  thing  granted,  should  be  inferior  in  nature 
thereto,  yet  similar  in  nature  and  quality:  Harris  v.  Elliott,  10  Pet.  25. 
Therefore  land  cannot  pass  as  appurtenant  to  land:  Leonard  v.  White,  5  Am. 
Dec.  1 ;  Jackson  v.  Hathaway,  8  Id.  263;  although  the  right  of  way  over  land 
ia  universally  recognized  as  capable  of  being  appurtenant  to  realty.  The 
right  to  the  use  of  water  as  appurtenant  to  the  grant  of  a  mill  privilege,  has 
been  affirmed  in  numerous  instances,  in  conformity  with  the  doctrine  of 
StrickUr  v.  Todd,  and  especially  in  New  Ipswich  Factory  v.  Batchelder,  3  N. 
H.  190,  a  case  presenting  facts  quite  similar  to  those  of  the  principal  case. 
Both  plaintiffs  and  defendant  claimed  adjoining  tracts  under  a  common 
grantor.  The  plaintiflf*s  deed  was  of  earlier  date.  The  action  was  trespass 
for  disturbing  the  plaintiffs  in  their  right  to  a  certain  race-way  which  had 
l>een  erected  by  the  common  grantor,  and  had  been  used  by  him  to  conduct 
Am.  Dkc.  Vol.  Xm— 42 
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the  water  from  the  mill  now  owned  by  plaintifli,  beyond  the  boondi  of  the 
bund  granted  to  them,  and  into  the  land  now  held  by  the  defendant,  where 
the  water  waa  diaoharged  into  the  natural  atream.  Thia  raoe-way  had  been 
need  for  aixteen  yeara  in  thia  manner,  and  waa  neoeewtfy  for  the  oonrement 
nae  of  the  milL  Chief  Joatice  Bichardaon,  apeaking  for  the  court,  after 
referring  to  Nicholas  v.  Chamberlain,  Cro.  Jac.  121,  said  that  they  entertained 
no  donbt  that  the  race-way  paased  as  an  appnrtenant  to  the  milL  In  Seavev 
V.  •Amea,  43  K.  H.  441,  the  grant  of  a  tract  of  land  on  a  river,  with  the  milla 
thereon,  "  with  a  privilege  of  flowage,  nae  of  water,  and  repairing  of  dam," 
and  all  the  privilegea  and  appurtenanoea,  waa  oonatmed  to  convey  the  ligfat 
of  flowage,  use  of  water,  etc,  the  right  to  ose  aach  portion  of  the  atream  and 
water-power  aa  would  be  incident  to  the  land,  as  boonded  on  the  river,  and 
anch  aa  were  incident  to,  or  had  become  connected  with,  the  miUa  conveyed, 
and  including  not  only  thoae  which  were  originally  incident  to  the  land  and 
mills,  but  all  auch  aa  had  been  acquired  by  grant  or  preacription,  the  defend- 
ant or  hia  grantors,  before  the  conveyance  to  the  plaintiff,  citing  PeasUe  v. 
Oee,  19  N.  H.  273;  Sanborn  v.  Clough,  40  Id.  316.  A  further  construction 
waa  given  to  a  lease  of  a  mill  privilege,  in  Thompson  v.  Beatks,  43  K.  H.  540^ 
and  by  the  demise  of  such  privilege,  with  all  the  privilegea  and  appurtenances 
to  the  same  belongings  there  was  held  to  paaa  to  the  leaseea  "  all  the  privi- 
leges and  easements  which  had  before  attached  to  the  mill  privilege,  such  as 
the  right  to  build  and  maintain  a  dam,  erect  mills,  all  righta  of  flowage  upon 
the  lands  of  the  lessor  or  others,  all  rights  of  way  and  righta  of  laying  logs 
and  lumber,  and  of  a  mill-yard,  whether  these  righta  had  been  acquired  by 
grant  or  by  prescription:  Angel  on  Water-courses,  169;  PetU  v.  Hones,  13 
Pick.  323;  Oibson  v.  Brockway,  8  N.  H.  465;  Dunklee  v.  WiUon  B.  B.  Co.,^ 
Id.  495;  Bichardson  v.  Palmer,  38  Id.  212;  Pray  v.  Oreat  Falls  Jffg,  Co., 
Id.  442;  Oumey  v.  Ford,  2  Allen  576."  Upon  the  subject  of  water-rights  in 
general,  see  Gardner  v.  Newburgh,  7  Am.  Dec.  526. 

The  question  of  appurtenances  arose  in  the  interesting  case  of  Biddte  v. 
Littleton,  53  N.  H.  503»  508,  an  action  of  assumpsit  for  money  received  by 
the  defendant  from  third  parties  for  the  privilege  of  placing  advertisements 
on  the  outer  wall  of  a  building  leased  by  the  plaintiff  to  the  defendant. 
Judge  Foster  said:  "By  the  terms  of  the  lease  of  a  'certain  store  •  *  * 
in  Riddle's  building,'  •  •  •  the  lessee  acquired  the  right  to  the  use  and 
occupation  of  the  outside  of  the  walls  belonging  to  that  portion  of  the  tene- 
ment including  the  store.  He  took  it  as  parcel  of  the  demiaed  premises 
proper,  and  not  as  a  thing  technically  appurtenant  thereto.  The  outside 
wall  of  a  building  leased  or  conveyed,  passes  by  the  lease  or  deed  aa  much  ss 
the  inside  of  the  same  walL*'  After  quoting  definitiona  of  appurtenances 
from  Bouv.  Law.  Die;  3  Washb.,  sea  627;  Com.  Dig.  Appendant  and  Ap- 
purtenant; and  from  Smith  &  Soden*8  Landlord  and  Tenant,  85,  hia  honor 
proceeded:  ''These  distinctions  are  refined,  and  in  the  common  practice  of 
modem  conveyancing  are  not  much  regarded;  the  term  appurtenancea,  in  a  vast 
majority  of  cases,  in  deeds  and  leases,  having  in  fact,  I  preaume,  no  meaning 
whatever  in  the  minds  of  the  contracting  parties,  who  append  the  unneoes- 
sary  formula  by  force  of  the  custom  and  example  which  haa  for  a  long  time 
applied  it  to  grants  and  leases  of  a  principal  thing,  to  which  no  inferior 
easement  or  servitude  in  fact  belongs.  If  employed  in  its  true  and  technical 
sense,  it  may  sometimes  have  such  meaning  of  importance,  that,  if  omitted, 
an  appurtenance  will  not  pass.  And  the  use  of  such  superfluous  formula  is 
ordinarily  harmless,  and  will  seldom  lead  to  confusion  or  miaunderstanding. 
But  ordinarily,  whatever  easements  and  privileges  legally  appertain  to  prop* 


May,  1823.]  Stbiokleb  v.  Todd.  659 

erty,  pan  by  the  oonveyanoe  of  the  property  itMll,  withont  any  additional 
words:  Smith  4  Soden  Land,  and  Ten.  86,  88.  'The  grant  of  a  thing  paaaes 
the  incident  aa  well  aa  the  principal,  though  the  latter  only  ia  mentioned, 
and  this  effect  cannot  be  avoided  without  an  expren  reaervation.'  Thus  a 
garden  is  parcel  of  a  house  and  passes  without  the  addition  of  the  word  'ap» 
purtenances:'  Taylor  Land,  and  Ten.,  sec.  161.  A  grant  of  a  thing  will  in- 
clude whatever  the  grantor  had  power  to  convey,  which  is  reasonably  neo- 
eesary  to  the  enjoyment  of  the  thing  granted:  3  Washb.  Beal  Prop.,  sec.  626. 
Grant  of  a  messuage  passes  the  house  with  the  close  upon  which  it  is  builtr 
and  *  the  little  garden,  yard,  field,  or  piece  of  void  ground,  lying  near  and  be- 
longing to  the  messuage:*  Shop.  Touch.  94;  Co.  Lit.  216;  see  Oibmm  v. 
Brockway,  8  N.  H.  465.  Messuage  is  a  term  of  large  signification,  alwaya 
including  land:  2  Wendell's  Blackstone,  seo.  17,  note  4;  and  in  Seholes  v. 
Hargreatfes,  4  T.  R.  46,  it  was  applied  to  a  house  and  land,  including  a  shop 
for  the  sale  of  wares.  If  a  house  or  a  store  be  conveyed,  everything  which 
belongs  to  it,  or  is  in  use  with  it,  and  whatever  is  essential  to  the  enjoyment, 
passes  as  an  incident,  unless  specially  reserved.  When  anything  is  granted, 
all  the  means  to  attain,  and  all  the  fruits  and  effects  of  it,  are  iJso  granted, 
and  "will  pass  inclusive,  without  the  words,  *eum  pertinerUiU,*  for  it  is  a 
maxim  euicunqtte  aUquid  e<mceditur,  coneedUur  etiam  id  ms  quo  res  ipaa  non 
rsM  potest:  4  Gr.  Cruise,  sec  265;  Baoom's  Leg.  Max.,  sec  362;  Shep. 
Touch.  89;  4  Kent.  Com.,  sec.  467;  Pom/ret  v.  Rickrqfl,  1  Saund.  321,  323; 
Untied  StaUs  v.  Appleton,  1  Sumn.  492;  and  see  Cocheo  Mfg,  Co.  v.  WhUtier, 
10  K.  H.  305;  KiUredge  v.  Woods,  3  Id.  503;  New  Ipswich  Factory  v.  BaUA-^ 
elder,  3  Id.  190;  Winchester  v.  Hees,  35  Id.  33;  DunJdee  v.  Wilton  R.  R.,2^ 
Id.  489." 

What  will  not  pass  under  the  word  "  appurtenances  *'  in  a  deed,  and  what 
easements  will  pass  as  incident  to  the  land  conveyed,  although  that  word  be 
not  employed,  was  considered  in  Parsons  v.  Johnsons,  68  K.  Y.  62,  66,  with 
reference  to  a  right  of  way  across  the  defendant's  lands.  The  defendant  had 
formerly  owned  both  the  tracts  of  land,  and  had  conveyed  to  the  parties 
under  whom  the  plaintiffs  held,  the  parcel  claimed  as  dominant  estate  The 
way  was  not  one  of  necessity,  and  was  not  mentioned  in  the  conveyance  to 
the  plaintiffs  unless  included  in  the  word  ''appurtenances."  Judge  Earl,  de- 
livering the  court's  opinion,  said:  "There  are  rights  which  are  mentioned  in 
the  books  as  qtiasi  easements:  1.  Where  there  has  been  an  easement  proper, 
with  a  dominant  and  servient  tenement,  and  the  ownership  of  such  tenements 
has  been  unified.  In  such  a  case,  when  the  ownership  is  again  severed  by  a 
conveyance  of  the  dominant  tenement,  the  way  will  not  pass  by  the  general 
word  'appurtenances'  merely,  but  there  must  be  particulsf  or  general 
words  indicating  an  intention  to  grant  the  way:  Godd.  on  Eas.  72,  73;  Bar- 
low  V.  Rhodes,  1  C.  &  M.  448;  Thomson  v.  WaterUw,  L.  K.  6  Eq.  Cas.  36; 
Fetters  v.  JIum2^ireys,  19  K.  J.  Eq.  (4  C.  K  Gr.)  471;  2.  There  aie  other 
quasi  easements,  as  when  the  owner  of  land  has  constructed .  a  way  or  drain 
over  one  portion  of  it  for  the  benefit  of  another  portion,  and  there  has  never 
been  a  separate  ownership  of  a  dominant  and  servient  tenement.  This  class 
ia  again  subdivided  into  those  which  are  called  continuous,  as  a  drain  or  sewer 
which  are  used  continuously  without  the  intervention  of  man,  and  those 
which  are  called  non-continuous  as  a  right  of  way  which  can  only  be  used  by 
the  intervention  of  man,  repeated  at  intervals  when  user  is  desired:  Godd. 
on  Eaa.  84;  Poedon  v.  Boston,  L.  E.  1  Q.  K  156;  Fetters  v.  Humphreys, 
supra;  Lampman  v.  Milks,  21  N.  Y.  505.  Such  continuous  quasi  easements 
pass  upon  the  conveyance  of  what  will  become  the  dominant  tenement  by  the 
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word  'appnzteiiaDoes,*  and  probably  witiioiit  that  word;  but  the  non-coo- 
tiniioiu  easements  will  pass  only  by  words  sufficient  to  create  a  new  esa^ 
ment  and  annex  it  to  the  newly-made  dominant  tenement^  and  the  word 
'appurtenances*  is  not  sufficient:  Godd.  on  Eas.  70-^;  WashK  on  Esa  39^ 
40;  Dodd  v.  Burehall,  1  H.  &  C.  113;  Thomson  v.  WaierloWf  mtpra;  Lcm^ 
▼.  Hammond,  L.  R.  3  Ezch.  161;  WoHhmgUm  v.  OimKm^  105  K  C.  L.  616; 
Ruatdl  y.  Harford,  L.  R.  2  £q.  Cas.  507;  FtUen  v.  Humphrey  npro; 
Lampmanv.  Milks,  supra;  Pearson  y.  Spencer,  I  Best  &  S.  571.  In  Fetters 
T.  Humphreys  the  rule  is  laid  down  as  follows:  'The  distinction  between 
essements  which  are  apparent  and  continuous  and  those  which  are  non-ap- 
parent and  non-continuous,  ia  completely  established  by  the  adjudicated  cases. 
The  former  pass  on  the  severance  of  the  two  tenements  as  appurtenant  with- 
out the  use  of  the  word  'appurtenances,'  but  the  latter  do  not  pass  unlen 
the  grantor  uses  language  in  the  conreyance  sufficient  to  create  the  easement 
de  novo.  Here  the  easement  claimed  was  a  quasi  non-continuous  easement 
which  the  defendant  used  over  one  portion  of  his  land  for  the  acoommodatioa 
of  another  portion,  and  when  he  conveyed  the  latter  portion,  it  did  not  psssss 
an  easement  by  the  word  '  appurtenances.' " 

The  easement  of  proJU  a  prendre  reserved  to  a  grantor  in  a  deed  of  a  por- 
tion of  his  land  is  not  appurtenant  to  the  land  remaining  in  the  grantor  so  at 
to  pass  to  a  grantee  of  such  remainder:  Pierce  v.  Keator,  70  N.  Y.  419;  nor 
are  a  wharf  and  chute  below  highwater  mark  incidental  or  appurtenant 
within  the  meaning  of  the  statute  that  "  a  thing  is  deemed  to  be  incidentsl 
or  appurtenant  to  land  when  it  is  by  right  used  with  the  land  for  its  benefit:** 
Cobum  V.  Ames,  62  Gal.  396. 


Brown  v.  Caldwell. 

[10  Bbbobakt  k  Bawlb,  114.] 

OFDnoN  ov  TRB  Ck>UBT,  WHEN  Pabt  OF  THE  Reoobd. — ^Tho  Opinion  of  tlis 
court  below,  signed  by  the  judge,  with  his  reasons,  filed  of  record,  is 
the  subject  of  revision  in  the  appellate  court,  though  it  does  not  appesr 
to  have  been  requested  by  either  party. 

Bonin>ABT  LnnES  Establishsd  by  Agreement  of  adjoining  proprieton, 
when  followed  by  possession  held  in  pursuance  of  such  agreement^  are 
conclusive. 

Infant's  Ratifigation  of  Guardian's  Act.— If  the  guardian  of  an  infsnfc 
make  an  agreement  setting  a  boundary  line,  and  the  latter,  after  coming 
of  age,  confirms  the  settlement,  and  holds  possession  in  accordance  with 
it^  it  is  binding  both  on  the  infant  and  the  adult. 

Error,  to  Reverse  Judgment. — A  party  can  not  reverse  a  judgment  forsn 
error,  which  was  beneficial  to  him,  or  which  was  upon  an  abstract  ques- 
tion from  which  no  injury  could  accrue  to  him. 

EspLEvnr  for  Slates  Taken  out  of  a  Quarry,  does  not  lie  by  one  not  in 
possession  of  the  real  estate  against  one  in  possession  under  a  daim  of 
right. 

Ebbor  to  the  district  court.  Beplevin.  Verdict  and  judg- 
ment for  Caldwell,  the  defendant  below.  The  opinion  statei 
the  case. 


May,  1823.]  Bbowk  v.  Caldwell.  661 

Hopkins  and  Montgomery,  for  the  plaintiff. 
Bttchanan  and  Eodgen,  contra. 

By  Court,  Dxticgan,  J.  The  errors  assigned  relate  to  the  opinion 
of  the  court  filed  of  record;  and  a  preliminary  question  wbb 
made  whether  the  court  could  judicially  take  notice  of  the 
opinion,  it  not  appearing  by  the  record  to  be  reduced  to  writ- 
ing and  filed  of  record  at  the  request  of  either  party.  Tha 
opinion  was  an  answer  to  certain  points  made  in  writing,  pro- 
pounded to  the  court  for  their  opinion  to  the  juiy,  by  the 
defendant  in  error.  The  act  making  it  the  duty  of  courts,  on 
the  request  of  either  party,  to  reduce  their  opinion,  with  the 
reasons,  to  writing,  and  file  it  of  record,  has  been  found  veiy 
inconyenient  in  practice,  however  beautiful  in  theory;  and 
though  the  provision  appears,  on  first  view,  very  simple,  yet 
experience  has  shown  it  to  be  not  a  little  complex.  It  has» 
instead  of  easing  the  suitor,  proved  a  source  of  vexation,  per- 
plexity and  delay,  and  sometimes  of  actual  injustice.  It  re- 
quires legislative  interposition,  either  by  its  total  abolition  or 
pruning  many  of  the  luxuriant  branches  which  have  grown  from 
it  and  choked  the  progress  of  the  termination  of  controversies. 
The  bill  of  exceptions,  its  form,  its  bearing,  were  well  under- 
stood, and  quite  adequate  to  spreading  on  the  record  all  legal 
points  decided  by  the  courts  in  their  instructions  to  juries. 

The  opinion  is  signed  by  the  judge  with  his  reasons  filed  of 
record,  and  we  cannot  suppose  that  this  was  his  own  voluntary 
officious  act,  without  the  request  of  either  party,  but  must  pre- 
sume it  to  be  his  official  act,  done  by  request  at  the  time.  It 
matters  not  which  party  requested  it.  It  is  of  record,  and  con- 
sequently the  subject  of  revision.  It  differs  in  this  respect 
from  a  bill  of  exceptions,  which  the  party  taking  the  exception 
may  use  or  not,  as  he  pleases.  The  statute  of  Westminister^ 
2,  giving  the  bill  of  exceptions,  is  different  in  its  provisions 
from  the  act  of  assembly.  The  bill  of  exceptions  does  not  form 
a  part  of  the  record.  It  is  tacked  to  it.  Its  authenticity  de- 
pends on  the  acknowledgment  by  the  judge  of  his  seal.  It  is 
called  emphatically  his  bill  of  exceptions;  that  is,  the  bill  of 
exceptions  of  him  who  takes  it.  Being  for  the  benefit  of  the 
party  who  tenders  it,  remaining  in  his  possession,  it  is  in  his 
breast  to  employ  it  or  not.  If  the  bill  is  tacked  to  the  record 
and  certified  by  the  judges  below,  it  is  then  a  part  of  the  rec« 
ord,  and  comes  up  with  it.  But  if  it  is  not,  then  it  seems  nec- 
essary for  the  judge  to  come  into  court  and  acknowledge  hia 
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seal  affixed  to  the  bill:  Clarke  v.  BuaaeU,  3  Dall.  416.  Bat  an 
opinion  filed,  instantly  becomes  a  part  of  the  record,  and  sab- 
ject  to  revision. 

The  action  was  replevin  for  a  certain  quantity  of  slate  taken 
cut  of  a  slate  quarry,  by  the  defendant  in  error  and  defendant 
below,  and  manufactured  by  the  defendant,  the  title  in  the  soil 
being  claimed  by  both.  There  are  only  two  questions  which 
have  arisen  and  been  argued  here  upon  the  instruction  given  by 
the  district  court,  in  the  answer  to  two  questions  proposed  by 
the  defendant  in  error,  and  to  which  alone  the  court  have  di- 
rected their  attention.  The  first  was:  "That  if  the  jury  be- 
lieved that  the  plaintiff  and  the  guardian  of  the  defendant  made 
;a  consentable  line  between  the  property  of  the  defendant  and 
vthe  plaintiff,  the  plaintiff  could  not  recover  in  the  suit;  that 
the  line  concludes  the  parties. "  Answer  i  Where  adjoining  land- 
holders, apprised  of  their  rights,  or  to  compromise  doubtful 
rights  or  possessions,  establi^ed  a  line  which  is  called  a  con- 
sentable line,  and  hold  accordingly,  such  consentable  line  vnll  be 
conclusive.  The  objection  made  to  this  is,  that  the  court  ap- 
j)lied  a  principle  which  is  good  law  between  adults,  to  a  case 
between  an  adult  and  infant,  acting  by  his  guardian. 

The  question  was  a  general  one,  and  was  answered  generally 
by  the  judge.  His  attention  was  not  called  to  any  discrimina- 
tion of  acts  by  infants  and  adults.  It  was  an  abstract  proposi- 
tion, and  received  a  proper  answer.  If  the  plaintiff  had  desired 
to  have  the  opinion  of  the  court,  whether  this  consentable  line 
vraa  binding  on  the  defendant,  he  being  an  infant,  and  being 
made  by  his  guardian,  he  should  have  desired  the  opinion  of 
the  court  on  his  hypothesis.  But  the  answer  must  have  been 
the  same;  it  must  have  been  adverse  to  the  plaintiff. 

It  is  no  question,  it  cannot  be  made  a  question,  but  that  con- 
sentable lines,  settlement  of  boundaries,  and  holding  by  them, 
would,  unless  there  was  some  fraud  practiced,  undue  advantage 
taken  of  the  ignorance  of  one  party,  the  other  being  conveni- 
ent of  the  real  line,  be  conclusive  between  persons  competent 
to  bind  the  rights.  So  I  would  hold  that  a  fair  settlement,  so 
made,  by  guaordian,  and  acquiesced  in  by  the  infant  holding 
the  possession,  after  he  came  of  age,  would  amount  to  a  con- 
firmation. These  settlements  of  boundaries  are  common,  bene- 
ficial, approved  and  encouraged  by  courts,  and  ought  not  to  be 
<iisturbed,  though  it  was  afterwards  shown  that  they  had  been 
erroneously  settled,  if  they  have  been  acquiesced  in  for  a  num- 
ber of  years:    11  Johns.  128.     The  marks  on  the  ground  are 
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frequently  obliterated,  and  sometimes  yery  obscurely  made,  of 
-division  lines,  and  where  several  adjoining  tracts  are  surveyed 
at  the  same  time  for  the  same  person,  never  made  at  all,  but 
depending  solely  on  paper.  Convenience,  policy,  necessity, 
justice,  all  unite  in  favor  of  supporting  such  an  amicable  ad« 
justment  of  that  which  it  is  extremely  difficult  to  ascertain  to  a 
mathematical  certainty.  If  this  settlement  of  boundary  had 
heen  made  by  the  infant  himself,  it  would  not  have  been  void, 
but  voidable  by  him  on  his  arrival  at  full  age.  Continuing  the 
possession  up  to  the  boundary  would  have  been  a  confirznation 
of  it. 

In  2  Yin.  224,  Cecil  et  al  v.  Earl  of  Salisbury,  the  plaintiffs, 
the  younger  children  of  the  Earl  of  Salisbury,  brought  a  bill 
for  the  execution  of  a  trust,  under  the  will  of  their  father,  for 
raising  their  portions  and  maintenances,  and  prayed  the 
trustees  might  be  decreed  to  sell.  The  defendant,  whilst  a 
minor,  desired  the  trust  estate  might  not  be  sold,  and  offered  to 
subject  other  lands  for  the  better  raising  of  the  portions,  so 
that  then  a  sale  would  not  be  necessary.  The  question  was, 
whether  being  a  minor,  he  should  be  bound  by  this  offer  in  his 
answer.  Per  curiam,  we  should  hold  him  to  his  offer.  If  he 
had  departed  from  what  he  had  offered,  he  ought  immediately 
when  he  came  of  age,  to  have  applied  to  the  court  to  have  re- 
tracted his  offer,  and  amended  his  answer.  But  when  he  came 
of  age,  he  made  no  complaint,  either  that  he  had  been  deceived 
or  defrauded,  or  an  improper  defense  made  for  him  (this  de- 
fense must  have  been  by  guardian),  but  acquiesced  in  the  an- 
swer to  this  time.  This  court  has  often  decreed  building  leases 
for  sixty  years,  when  for  infant's  benefit.  A  common  recovery 
suffered  by  infant  is  good,  and  if  the  court  are  satisfied  it  is  for 
the  good  of  the  infant,  will  take  it.  If  an  exchange  is  made, 
and  infant  continues  in  possession  after  he  comes  of  age,  he 
shall  be  bound  by  it.  So  where  a  jointure  is  made  after  mar* 
riage,  if  after  the  death  of  the  husband,  the  wife  enters,  she 
ehall  be  bound  by  it.  In  Sir  Edward  Mosely'a  case,  where  a 
provision  was  made  for  his  lady,  in  lieu  of  her  jointure,  by  ar- 
ticles during  coverture,  she,  after  the  death  of  her  husband, 
entered  on  forty-six  pounds  per  annum,  part  thereof  only,  and 
she  thereby  was  held  obligated  to  perform  the  whole  articles; 
and  the  Lady  Widrington's  case  was  cited,  where  she  and  her 
husband  agreed  to  an  indosure,  and  she  was  bound  by  it,  even 
«s  to  her  jointure. 

That  the  infant  acquiescing  in  the  settlement  of  boundaries 
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after  he  came  of  age,  would  be  bound  by  it,  is  supported  in 
principle  by  many  cases,  both  at  law  and  equity.  The  act  of  a 
guardian,  when  a  reasonable  one,  if  acquiesced  in  by  the  infant, 
will  have  the  same  consequence  as  if  done  by  the  infant  at  full 
age;  otherwise,  if  wantonly  done  by  the  guardian  without  real 
benefit  to  the  infant:  Pierson  v.  Shore,  1  Atk.  480.  In  SmiOi  t. 
Low,  1  Atk.  490,  B.  L.  devised  some  land,  and  houses  built 
thereon,  to  his  six  children.  The  mother,  as  guardian  of  the 
children,  who  were  all  infants,  demised  the  premises  on  a 
building  lease  for  forty-one  years.  They  all  attained  twenty* 
one,  and  accepted  the  rent  for  above  sixteen  years.  After 
the  youngest  came  of  age,  they  brought  ejectment  against  the 
lessee,  who,  by  his  bill,  prayed  to  have  his  lease  established  un- 
der the  circumstances,  particularly  the  acceptance  of  rent  for 
sixteen  years;  the  court  decreed  the  lease  to  be  established  dur- 
ing the  residue  of  the  term.  But,  supposing  it  is  not  binding 
against  him  or  them  who  stand  in  his  place,  could  the  plaintiff 
object  to  it  on  that  account  ?  I  think  not  so  as  to  make  the 
party  a  trespasser,  without  notice  of  his  dissent.  For,  if  an 
infant,  or  his  guardiaii,  were  to  surrender  an  unprofitable  lease, 
and  after  acceptance,  the  premises  should  be  burnt,  overflowed, 
or  otherwise  destroyed,  the  lessor  could  never  say  the  sur- 
render was  void. 

There  is  no  instance  where  the  other  party  to  a  deed  can  ob- 
ject on  account  of  infancy.  Consequently,  the  infant  may  let 
the  surrender  stand.  If  he  avoids,  it  should  be  recently  after 
his  arrival  at  age,  and  this  proves  it  to  be  voidable  only:  Zouch 
V.  Parsons,  3  Burr.  1807.  But  where  there  has  been  a  settle- 
ment of  boundary  by  a  guardian  for  his  ward,  acquiesced  in 
and  confirmed  by  the  ward  after  his  arrival  at  full  age,  and  by 
the  adult,  that  the  infant  can  avoid  that  settlement  even  with- 
out the  boundary  was  somewhat  erroneous,  I  veiy  much  doubt. 
The  inclination  of  my  mind  is  that  he  cannot.  But  that  the 
adult  cannot,  I  have  no  manner  of  doubt.  The  answer  to  the 
defendant's  question  should  have  been  in  terms,  that  he  could 
not.  Of  the  omission  to  do  this,  the  defendant  has  no  just 
cause  to  complain. 

Of  the  answer  to  the  defendant's  second  question,  the  de- 
fendant's complaint  is  groundless,  if  the  learned  judge  intended 
to  state  that  the  action  of  replevin  would  lie  for  the  slates  taken 
out  of  the  quarry,  of  which  the  defendant  was  in  possession 
under  claim  of  title,  with  a  settled  boundary  between  his 
guardian  and  plaintiff,  and  which  both  held  under  until  the 
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time  of  the  supposed  iaking  and  trespass,  if  the  plaintiff  showed 
an  original  title  prior  to  the  defendant's.  It  was  an  error  in- 
JTirious  to  the  defendant;  certainly  favorable  to  the  plaintiff. 
A  party  shall  not  reverse  a  judgment  for  an  error  which  is 
beneficial  to  him.  Nor  will  a  judgment  be  reversed  for  an 
erroneous  opinion  upon  an  abstract  question,  unless  an  injury 
would  have  arisen  therefrom  to  the  party  appealing.  This 
court  sits  to  give  redress  to  persons  grieved  by  decisions  of  in- 
ferior courts:  2  Hen.  &  Mun.  55.  But  taking  the  answer 
altogether,  giving  it  a  fair  construction,  I  do  not  think  the 
judge  intended  to  put  it  to  the  jury  on  the  question  of  title, 
bat  of  possession  on  a  claim  of  title.  For  certainly,  replevin 
is  not  the  proper  form  of  action  to  try  title  to  land  ex  directo, 
though  incidentally,  title  in  such  action  may  sometimes  be 
called  in  question.  In  Pennsylvania  this  action  has  been 
allowed  a  great  sweep,  and  to  embrace  every  question  of  prop- 
erty. But  it  is  property  in  goods,  and  not  in  lands.  It  is  to 
try  the  title  to  personal  property,  and  not  to  real  estates.  Re- 
plevin will  not  lie  for  a  tract  of  land.  Title  cannot  be  decided 
in  an  action  merely  personal  and  transitory,  no  matter  whether 
replevin,  trover,  or  assumpsit.  Nor  can  these  actions  be  main- 
tained by  one  not  in  the  actual  exclusive  possession,  whatever 
his  title  may  be  against  one  who  is  in  the  possession,  claiming 
right.  Here,  the  possession  is  not  vacant,  the  owner  of  the 
title  is  in  the  constructive,  actual  possession.  The  reasons  are 
fully  studied  in  Mather  v.  The  Ministers  of  Trinity  Churchy  3 
Serg.  &  B.  509  [8  Am.  Dec.  663],  and  Baker  v.  Howell,  6  Id. 
416. 

If  it  could  lie  in  this  case  then  replevin  would  lie  by  the 
owner  of  the  soil  for  coals  dug  out  of  a  coal  mine  in  England 
and  brought  to  Pennsylvania,  and  the  title  to  the  soil  in  a 
foreign  nation  be  tried  in  this  transitory  action.  The  owner  of 
a  tract  of  land  in  Clearfield  county,  whose  timber  had  been 
taken  by  a  trespasser  and  sawed  into  boards,  follows  them  into 
Lancaster  county  and  replevies  them  in  the  streets  of  the  city. 
The  doctrine  of  venires  shows  that  this  cannot  be  the  law. 
Anciently  a  jury  of  one  county  could  not  try  any  matter  arising 
in  another  county.  A  foreign  county  was  almost  as  formidable 
a  thing  as  a  foreign  country.  If  the  action  is  personal  and 
transitory,  the  venue  may  be  laid  in  the  country  where  trying; 
because  these  follow  the  person.  But  of  matters  arising  in  a 
foreign  country,  or  county,  not  transitory,  but  local,  such  as  the 
prosecution  of  a  title  to  lands,  or  a  trespass  committed  on 
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lands,  where  the  title  in  solido  and  ex  diredo,  is  the  ground  of 
action  there  is  no  jurisdiction  but  in  such  a  place.  But  if  the 
right  to  land  was  to  become  an  incident  in  an  action  personal, 
for  instance  a  contract  respecting  the  conveyance  of  land,  mix- 
ing with  the  cause  of  action,  it  might  be  tried  anywhere.  This 
subject  was  very  fully  considered  in  the  action  of  trespaas 
brought  by  Edward  Liyingston,  against  Thomas  Jefferson, 
and  a  very  able  opinion  given  by  0.  J.  Marshall  against  the 
jurisdiction:  1  Brock.  Marsh.  203.  When  I  sx>eak  of  posses- 
sion, I  mean  an  actual  possession  and  occupation,  not  a  bare 
solitary  trespass  by  an  intruder,  but  an  actual,  visible,  notori- 
ous possession  and  occupancy. 

The  plaintiff  has  failed  in  supporting  the  errors  assigned, 
and  the  judgment,  therefore,  must  be  affirmed. 

Judgment  affirmed. 

Opinion  of  the  Court  Pabt  of  thb  Recobd. — ^In  1835^  nearly  thirty 
yean  after  the  act  of  1806,  referred  to  in  the  above  opinion,  the  conatructiaii 
of  the  act  here  adopted  was  reviewed  and  overtotned  by  Chief  Justice  Gib- 
aon,  in  Lancaster  v.  De  Normandie^  I  Whart  49,  51,  at  least  so  far  as  the 
principal  case  holds  that  it  is  not  necessary  that  the  request  of  oonnael  that 
the  court's  opinion  be  filed  with  the  records,  shoold  appear  of  record.  By 
that  decision  the  rule  of  practice  was  settled,  that  the  court  of  exrors  would 
not  consider  any  paper  annexed  to  the  record  as  furnishing  the  opinion  of  the 
court  below,  under  the  act  of  1806,  unless  it  also  appear  by  the  record  that 
the  paper  was  filed  at  the  request  of  one  of  the  parties  or  cdf  his  counsel. 

Upon  the  point  that  replevin  will  not  lie  to  recov^  the  value  of  slate 
against  one  in  the  actual  and  adverse  possession  of  the  quarry,  this  case  is 
approved  in  Wright  v.  Ower^  9  Watts,  17i.  For  a  parallel  decision  in  so 
action  of  trover,  see  Mather  v.  Triimiy  Church,  8  Am.  Dec  663,  and  note. 

Bound ABiBS  Bbtabijbhkd  bt  Parol. —See  Smith  v.  Dmdle^,  ante,  222;  and 
note. 
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Blanks^  Fillino  after  Ezbcution  of  Bill  ob  Note. — li  a  bill  be  exe- 
cuted with  the  payee's  name  in  blank,  for  the  purpose  of  boRtywing 
money,  and  then  inserting  the  name  of  the  lender,  and  the  money  is 
afterwards  borrowed,  and  the  name  inserted  by  one  acting  by  antboii^ 
of  the  makers,  the  bill  is  valid. 

Ezbcxttion  of  a  Bill,  When  a  Question  fob  the  Jubt. — ^If  the  sub* 
scribing  witness  to  a  bill  testifies  that  at  its  execution  a  blank  was  left 
for  the  name  of  the  payee,  and  that  he  supposed  it  was  left  blank  in 
order  that  the  payee's  name  might  be  afterwards  inserted;  and  that  hs 
had  heard  one  of  the  defendants  admit  that  the  other  got  the  money  on 
the  bill,  this  is  evidence  which  ought  to  be  submitted  to  the  jury. 
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Ebbob  to  the  common  pleas.  Debt  on  a  single  bill  drawn  by 
Berger  and  Diffenbacber,  payable  to  Stahl.  Yerdict  and  judg- 
ment for  the  defendants.    The  opinion  states  the  ease. 

Hepburn^  for  the  plaintiff  in  error. 

Marr,  corUra. 

By  Court,  Dukgan,  J.  On  the  plea  of  non  esi  fadum  to  a 
single  bill,  the  subscribing  witness  testified  that  the  name  of 
the  obligee  was  left  blank  when  the  instrument  was  executed; 
the  witness  supposing  it  was  left  for  the  insertion  of  the  plaint- 
iff's name,  and  proved  the  acknowledgment  of  Diffenbacher, 
that  Berger  got  the  money  from  Stahl.  After  this  proof,  the 
bill  was  offered  in  evidence  and  rejected.  For  the  reasons  stated 
in  the  opinion  just  delivered  in  Marshall  y.  GougUr^  10  S.  and  B. 
164,  this  bill  ought  to  have  been  read.  There  was  some  evidence, 
sufficient  to  let  it  go  to  the  juty ,  who  were  the  judges  of  the  fact. 
Its  admission  was  only  to  submit  the  fact  of  execution,  and 
was  no  conclusion  of  that  fact.  The  rejection  was  a  decision 
of  the  fact  by  the  court,  taking  it  from  the  jury.  The  plaintiff 
offered  further  to  prove,  by  one  of  the  defendants,  Berger, 
''that  the  blank  was  left,  and  that  the  witness  and  Diffen- 
bacher agreed  that  it  should  be  filled  up  with  the  name  of  the 
plaintiff,  and  that  Diffenbacher  authorized  him  that  if  the 
money  could  be  obtained  from  the  plaintiff,  it  should  be  filled 
up  with  his  name,  and  that  he  did  obtain  the  money  from  the 
plaintiff,  and  his  name  was  then  inserted  and  the  bill  delivered 
to  him,  of  which  he  informed  Diffenbacher,  and  that  he  ratified 
and  confirmed  it."  This  evidence  was  likewise  rejected.  When 
the  law  prevailed  in  its  utmost  rigor  that  any  material  altera- 
tion of  a  bond,  after  its  execution  by  the  obligor,  or  even  by  a 
stranger,  without  his  privity,  would  avoid  it,  there  were  always 
exceptions;  as  where  the  alteration  was  made  by  the  consent  of 
the  parties  after  execution:  2  Lev.  35;  and  where  a  blank  was 
left,  and  the  party  executing  it  agreed  that  it  should  afterwards 
be  filled  up:  Markham  v.  Oonaalon,  Moor,  647;  Gro.  Eliz.  626, 
the  bond  was  held  good. 

But  this  very  case  has  frequently  been  determined  to  form  an 
exception;  for  it  has  been  decided  that  a  party  executing  a 
bond,  knowing  that  there  are  blanks  in  it  to  be  filled  up  by 
inserting  particular  names  or  things,  must  be  considered  as 
agreeing  that  the  blanks  were  to  be  filled  up  after  its  execution: 
1  Yin.  185;  and  in  Smith  v.  Crook,  5  Mass.  538,  a  bond  was  exe- 
cuted by  a  surety  before  his  name  was  inserted  in  the  body  of 
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the  bondy  and  his  name  being  afterwards  in&erted  when  he  was 
present,  the  bond  was  held  good  against  him.    At  one  time  it 
was  held  that  a  material  alteration  made  by  the  obligor  with  the 
consent  of  the  obligee,  avoided  the  bond.     Yet  that  is  not  now 
the  law,  and  in  WooUey  y.  Constant,  4  Johns.  59  [4  Am,  Dec. 
246],  the  doctrine  was  maintained  that  where  a  bond  was  crea- 
ted with  blanks  for  the  name  and  sum,  and  delivered  bj  the 
obligee  to  an  agent  for  the  purpose  of  raising  money,  and  the 
plaintiff  lent  a  sum,  and  the  agent  accordingly  filled  up  the 
blanks  with  the  sum  and  the  plaintiff's  name,  and  delivered  the 
bond  to  him,  on  non  est  factum  the  bond  was  held  good.    And 
in  Speake  and  others  v.  United  States,  9  Oranoh,  28,  it  was  de- 
cided that  the  name  of  an  obligor  may  be  erased  from  a  bond 
and  a  new  obligor  inserted,  by  consent  of  all  parties,  without 
making  the  bond  void.    That  was  where  there  were  two  co-sure- 
ties when  the  bond  was  executed,  and  after  the  execution  the 
name  of  one  was  struck  out  and  another  entered  by  consent  of  all, 
when  the  other  executed  the  bond.     And  in  Siegfried  v.  Levan, 
6  Binn.  810  [9  Am.  Dec.  427],  where  a  printed  form  of  obliga- 
tion in  blank  was  signed  by  the  defendants  and  attested  by  two 
witnesses,  and  the  bond  was  afterwards  filled  up  with  the  «am 
borrowed  on  it,  and  the  name  of  the  obligee,  and  the  subscrib- 
ing witness  delivered  it  to  obligee,  the  court  said  it  should  be 
left  to  a  jury  to  infer  that  he  was  the  agent  of  the  obligors, 
having  their  authority  to  deliver  the  deed.     But  there  is  no 
necessity  to  infer  anything  here,  for  the  offer  was  to  prove  that 
the  person  who  filled  up  the  blank  with  the  name  of  the  obligee 
had  previous  authority  so  to  do,  and  a  subsequent  ratification 
and  confirmation  by  the  man  who  now  denies  it  to  be  his  deed. 
This  is  by  no  means  so  material  an  alteration.    It  would  make 
little  difference  to  the  obligor  what  was  the  name  of  the  obligee, 
or  to  whom  he  was  bound  to  pay  the  money;  it  could  in  no  way 
be  injurious  to  him.     But  the  sum  is  always  the  most  important 
part  of  the  obligation,  and  even  in  that  case  there  is  a  concur- 
rence of  authorities  to  show  this  may  be  inserted  after  execu- 
tion by  consent  of  the  parties.     The  case  of  Moor  v.  Bickham's 
Lessee,  4  Binn.  1,  was  quite  different,  for. there  the  insertion 
of  the  consideration  of  the  grant  was  not  only  after  the  execu- 
tion of  the  deed,  but  after  its  solemn  acknowledgment  for  the 
purpose  of  being  recorded. 

The  whole  may  be  considered  as  one  entire  transaction,  not 
perfected  until  the  money  was  raised  and  the  name  of  the  ob- 
ligee inserted.    The  insertion  in  the  progress  of  the  transaotioD 


Jane,  1823.]  Stahl  v.  Bebgeb.  669 

not  affecting  the  situation  of  the  obligee,  autfaozized  by  the 
obligor,  this  perfection  of  the  instrument  would  amount  to  a 
re-deliyerj  of  the  bond.  There  is  no  authority  which  says, 
and  it  would  be  contrary  to  common  sense  if  there  were  one, 
that  this  perfecting  of  the  deed  not  producing  any  new  or 
different  responsibility,  nor  changing  the  state  of  any  party, 
would  destroy  a  fair  bond,  and  that  the  very  act  of  the  defend- 
ant's own  agent  and  co-obligor  specially  authorized  so  to  act, 
should  destroy  that  instrument,  without  which  it  would  be 
altogether  ineffectual,  would  be  a  position  I  would  be  sorry  to 
find  had  the  semblance  of  law  to  support,  or  that  any  decision 
took  place,  at  any  time,  to  countenance  a  defense  so  destitute 
of  all  moral  rectitude.  For  this  would  be  contrary  to  the  very 
definition  of  law,  which  is,  sanctio  sandijuJbens  honeata  et  pro- 
hibena  corUraria.  The  rule  now  is,  that  if  an  instrument  be 
altered  by  rasure  in  a  material  part  by  the  person  for  whose 
benefit  it  was  intended,  this  avoids  it.  The  opinion  formerly 
was,  that  a  rasure  by  a  stranger  would  have  the  same  operation, 
but  it  has  been  decided  otherwise,  and  very  properly,  for  in 
that  case,  the  true  ground  seems  to  be  that  it  should  be  in 
fraud  of  the  party  interested. 

The  plaintiff  has  sustained  both  his  exceptions,  and  the  judg- 
ment must  be  reversed,  and  a  venirefaciaa  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Filling  Blanks  in  WaiiTEN  Instruhbnts.  —  Upon  the  validity  of  a 
bond  or  deed  executed  in  blank,  and  Bubsequently  filled  up  by  an  agent  hav- 
ing parol  authority  only,  there  is  an  irreconcilable  conflict  among  the  cases. 
This  question  arose  in  Drury  v.  FoHer^  2  WalL  24,  33,  with  respect  to  a 
mortgage  of  the  separate  lands  of  the  wife,  given  by  the  husband  and  wife, 
executed  and  acknowledged,  but  with  blanks  left  for  the  mortgagee's  name 
and  the  sum  borrowed.  The  instrument  was  held  invalid  by  reason  of  the 
incapacity  of  a  married  woman  to  delegate  a  person,  either  by  writing  or  by 
parol,  to  fill  up  blanks;  but  upon  the  subsequent  filling  up  the  blanks  in  the 
mortgage  deed.  Justice  Nelson,  delivering  the  opinion  of  the  court  said: 
"  We  agree,  if  she  was  competent  to  convey  her  real  estate,  by  signing  and 
acknowledging  the  deed  in  blank,  and  delivering  the  same  to  an  agent,  with 
an  express  authority  to  fill  up  the  blank  and  perfect  the  conveyance,  that  its 
validity  could  not  well  be  controverted.  Although  it  was  at  one  time 
doubted  whether  a  parol  authority  was  adequate  to  authorize  an  alteration 
or  addition  to  a  sealed  instrument  the  better  opinion  at  this  day  is  that  the 
power  is  sufficient."  This  language  has  been  regarded  by  several  of  the  state 
courts  as  furnishing  authority  for  holding  that  a  deed,  regularly  executed  in 
other  respects,  with  a  blank  left  therein  for  the  name  of  the  grantee,  and 
placed  in  that  condition  in  the  hands  of  a  third  person  with  verbal  authority 
merely,  to  fill  up  the  blank  in  his  absence,  and  deliver  the  deed  to  the  person 
whose  name  is  inserted  as  grantee,  when  so  filled  out  and  delivered,  is  valid: 
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Field  ▼.  Siagg,  52  Ma  584;  BvmMe  ▼.  Wayman,  49  Id.  856;  Van  Etta  t. 
Evenmm,  28  Wia.  33;  Owen  ▼.  Perry,  25  Iowa,  424^  disBeatiiig  iioin  the 
opiiiion  deliTered  in  Sinuna  ▼.  Hervey,  19  lowsi  297,  that  sach  a  deed 
woald  not  be  valid.  Inclining  to  the  same  view  is  Cfhauncey  ▼.  Amoldt  24 
N.  Y.  330.  In  the  hands  of  innocent  porohaBen  for  value,  sach  deeds  have 
been  pronounced  binding  in  BagedcUe  v.  Hobhuon^  48  Tex.  397,  wherein  the 
court  seem  inclined  to  adopt  the  rule  of  the  preceding  caaes  in  its  full  extent: 
Pence  v.  Arbuekle,  22  Minn.  417;  Owen  v.  Perry,  25,  Iowa,  424;  and  MeNabh 
V.  Young,  81  IlL  11. 

On  the  other  hand,  aome  of  the  states  adhere  to  the  common  law  doctrine, 
that  the  authority  to  an  agent  to  perform  an  act  must  be  of  as  high  a  nature 
as  the  act  to  be  done;  and  they  require  something  more  than  a  simple  verbal 
direction  to  fill  blanks,  in  order  to  render  the  instrument  binding.  Such  are 
the  cases  of  PreaUm  v.  Hull,  23  Gratt.  600;  Upton  v.  Archer,  41  OaL  85; 
Bume  V.  Lynde,  6  Allen,  305;  and  cases  cited  10  Am.  Rep.  26& 

Referring  to  this  doctrine  of  the  conmion  law,  Judge  Kent,  in  InhabUanU 
^f  South  Berwick  v.  Huntress,  53  Me.  89,  95^  in  support  of  parol  authority  to 
fill  blanks  in  bonds  and  deeds,  said:    "The  examination  of  varioos  cases  in 
this  country  and  in  England,  shows  that  whilst  in  some  of  them  the  strict 
rule  has  been  recognized,  yet  there  are  none  that  deny  the  proposition  that 
in  some  cases  blanks  may  be  filled  in  sealed  instruments  by  a  third  person, 
who  is  not  authorised  by  power  under  seaL    The  only  distinction  taken  be- 
tween parol  contracts  and  those  under  seal,  is  a  purely  technical  one,  viz., 
that  an  authority  to  make  a  deed  or  execute  a  sealed  instrument  for  another, 
must  be  of  as  high  a  character  as  the  instrument,  i.  e.,  must  be  under  seaL 
It  is  an  unquestioned  doctrine  of  the  common  law,  that  a  person  not  author- 
ized by  power  under  seal,  cannot  execute  a  sealed  instrument  for  another,  or 
change  a  parol  contract  into  a  specialty.    Now,  if  it  is  the  absence  of  the  seal 
on  the  authority  that  prevents  the  validity  of  the  execution,  it  would  seem 
that  nothing  could  supply  it,  not  even  consent  by  paroL     And  yet,  as  before 
stated,  all  the  cases  seem  to  recognize  the  validity  of  such  filling  up,  if  done 
in  the  presence  of  the  grantor  or  obligor.     A  distinction  is  taken  between  ex- 
press consent,  inferred  from  the  act  being  done  in  the  presence  of  the  grantor, 
and  consent  given  before  or  after,  or  implied  assent:   Warring  v.  Williams,  8 
Pick.  322;   and  Warring  v.  WilUams,  8  Id.  325;   Hudson  v.  BeweU,  5  Bing. 
368:  15  K  C.  L.  467. 

**  In  these  cases  it  is  assumed  that  the  act  is  done  by  the  assent  and  author- 
ity of  the  grantor,  because  he  is  present  when  it  is  done  by  another.  And 
yet,  if  the  authority  must  be  under  seal,  where  is  the  evidence  of  it?  The 
whole  evidence  is  parol;  the  fact  of  the  presence  and  the  assent  is  proved  by 
paroL  The  act  derives  its  efficacy  only  from  authority  dependent  on  othei 
sources  than  a  seaL  It  is  consent  that  gives  it  vitality,  and  that  consent,  it 
is  proved  by  parol,  was  given  by  parol.  Why  may  not  consent  be  established 
by  proof  that  the  authority  was  directly  given  before  the  act  was  done,  and 
when  the  paper  was  not  before  him?  There  is  no  clearer  parol  authority  in 
one  case  than  in  the  other.  It  is,  after  all,  a  mere  question  of  assent.  Now 
consent  may  be  implied  as  well  as  expressed,  and  where  fairly  and  legally  in- 
f erred,  it  is  actual  and  effective  consent,  as  much  so  as  when  direct  authority 
is  shown  by  parol.  It  would  seem  to  follow  that  the  rule  requiring  authority 
under  seal,  should  either  be  strictly  enforced  in  all  cases  of  bonds  or  deeds, 
so  that  no  interlineations  or  insertions  can  be  legally  made  without  such 
power,  or  the  rule  should  be,  that  such  filling  up  may  be  made  when  authority 
or  consent  is  clearly  established  by  paroL     And  this  on  the  ground  that  if 
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aeee— ary  tka  act  may  be  considered  as  having  been  done  in  substance  by  the 
grantor  himself.  When  the  instrument  is  a  sealed  instrument^  when  signed 
by  the  party,  the  filling  in  of  the  blanks  afterwards  by  another  is  not,  strictly 
speakings  the  execution  of  a  sealed  instrum^^t.  That  has  already  been  done 
by  the  party  himself.  The  third  party  does  not  make  it  a  specialty  by  his 
act.  It  was  one  before.  The  filling  up  merely  perfects  an  imperfect  sealed 
deed  or  bond.  This  is  the  view  taken  by  the  English  court  in  Hudaon  r. 
HeveU,  5  Bing.  268,  before  cited.  The  court  aay,  by  Gusselee,  J. :  'The  way 
in  which  I  consider  that  this  deed  is  good,  is  this,  that  it  was  an  imperfect 
execution,  with  an  agreement  at  the  time  that  it  should  take  effect  when  the 
blanks  were  filled  up'  On  this  point,  see  Knapp  ▼.  MaUlfy,  13  Wend.  687. 
In  one  of  the  most  recent  cases  in  England,  that  of  EagUton  v,  OuUeridgt^  11 
li.  and  W.  466,  it  was  held,  that  the  filling  in  of  a  blank  in  a  power  of  attor- 
ney under  seal,  which  was  sent  from  a  foreign  country,  did  not  invalidate  it, 
on  the  ground  that  consent  might  be  inferred. 

"The  court  in  Mauaohusetts,  in  the  learned  opinion  before  cited  of  Bums 
▼.  Lyndty  admit  that  the  American  decisions  are  generally  against  the  strict 
Tiews  taken  by  them.  This  is  undoubtedly  so.  In  Pennsylvania,  in  the 
case  of  Wigley  v.  Moor,  17  S.  &  R.  438.  In  numerous  cases  in  New  York: 
Bank  v.  Kostright,  22  Wend.  364;  WooUey  v.  Corutani,  4  Johns.  54  [4  Am. 
Bee.  246];  £x  parte  Decker,  6  Cow.  60;  I^  parte  Kirwin,  8  Id.  118;  Hum- 
phreys V.  Guellow,  13  N.  H.  385.  These  cases  and  numerous  others  in  different 
states,  recognize  consent  as  the  essential  fact,  and  do  not  give  any  greater 
effect  to  consent,  when  express  or  implied  from  the  presence  and  knowledge 
of  the  signer,  than  when  fairly  implied  from  his  acts  or  declarations.  Nor 
do  they  distinguish  between  prior  and  subsequent  assent. 

"  The  supreme  court  of  the  United  States  had  in  several  oases  indicated 
the  same  general  views:  Speake  v.  United  Stales,  9  Cranch,  28;  White  v.  Ver- 
mont R.  a.,  21  How.  575.  And  the  same  court,  in  the  recent  case  of  Foster 
V.  Drwry,  2  Wall.  24,  has  distinctly  and  unqualifiedly  settled  the  question. 
The  rule  invoked  is  purely  technicaL  Practically  there  is  no  real  distinction 
in  this  matter  between  bonds  and  simple  contracts.  There  is  no  more 
danger  of  fraud  or  injury  or  wrong  in  allowing  insertions  in  a  bond,  than 
there  is  in  allowing  them  in  a  pronussory  note  or  bill  of  exchange.  Both  are 
agreements  or  contracts,  and  in  neither  can  unauthorized  alterations  be  made 
with  impunity.  Considering  that  the  assumed  difference  rests  on  a  mere 
triwTh^^'^*^^^  rule  of  the  common  law,  we  do  not  think  that  the  rule  should 
be  extended  beyond  its  ordinary  limits,  viz. :  that  a  sealed  instrument  cannot 
be  executed  by  another,  so  far  as  its  distinguishing  characteristic  as  a  sealed 
instrument  is  in  question,  unless  by  an  authority  under  seal"  The  requisite 
that  consent  to  fill  the  blanks  be  given  is  applied  in  Cooper  v.  Page,  60 
Me.  192. 

For  an  able  consideration  of  the  other  side  of  this  question*  see  Preston  v. 
Hull,  23  Gratt  600. 

Upon  the  Alteration  of  Instbumxnts  generally,  and  for  a  collection  ol 
the  cases  upon  the  filling  of  blanks  in  promissory  notes  and  bills  of  exchange, 
see  the  case  of  Woodworth  v.  Bank  qf  America,  10  Am.  Dec  239,  snd  the 
ucte  thereto. 
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Blythe  v.  Righabds. 

[10  ScBOXAiiT  k  Bawls,  361.] 

UsAGX  RxoAKDiNO  Shxriff*s  Salb. — Parol  evidence  may  be  admitted  to 
prove  a  long  practice  in  the  county  for  the  sheriff  to  sell  by  virtae  of 
writs  of  ifendUioni  exponas  after  the  return  day;  and  such  practice^  when 
proved,  will  support  the  sale. 

Sheriff's  Return  to  a  scire  /acitu  cannot  be  controverted. 

Estoppel  bt  Judgment. — After  judgment  on  a  mortgage,  neither  the  de- 
fendant nor  his  grantees  will  be  permitted  to  prove  payment  of  the  mort- 
gage before  judgment. 

A  Mortgagee  Mat  Purchase  the  mortgaged  property  at  a  sale  thereof 
under  levari  facias. 

Erbor  to  the  common  pleas.  Ejectment  by  Samuel  Bichards 
and  Sarah  Ball,  administrators  of  Joseph  Ball,  deceased, 
against  Samuel  Blythe  and  John  Walder.  Verdict  and  judg- 
ment for  the  plaintiffs  below.  Both  parties  claimed  under 
John  Nicholson,  deceased.  The  plaintiffs  derived  title  under  a 
mortgage  to  Joseph  Ball  from  John  Nicholson,  and  a  purchase 
at  a  sheriff's  sale  of  the  premises  upon  a  scire  facias  issued  upon 
the  mortgage,  and  returned  served  upon  the  mortgagor  and 
upon  the  defendants,  who  claimed  by  deed  under  John  Nichol- 
son. Several  exceptions,  which  were  taken  on  the  trial,  ap- 
pear from  the  opinion. 

McCtdlough,  for  the  plaintiff  in  error. 

Chambers,  contra. 

By  Court,  TiLaHMAM,  C.  J.  Several  exceptions  were  taken  to 
the  opinion  of  the  court  below,  in  the  course  of  the  trial,  all 
of  which  may  be  reduced  to  three  heads: 

1.  Was  parol  evidence  admissible  to  prove  a  long  practice  in 
Franklin  county,  for  the  sheriff  to  advertise  property  to  be  sold 
by  virtue  of  writs  of  venditioni  exponas,  about  the  middle  of  the 
week  in  which  the  court  was  to  sit,  and  several  days  after  the 
return  day;  and  could  such  proceedings  be  supported,  suppos- 
ing the  practice  to  be  proved  ?  Great  regard  has  been  paid  to 
practice  originating  in  a  mistake  of  the  law,  where  it  has  been 
so  long  continued  that  much  property  depends  upon  it;  espe- 
cially where  such  practice  has  nothing  in  it  contrary  to  justice 
or  equity.  On  this  principle,  conveyances  by  married  women, 
without  fine  or  recovery,  were  supported  before  any  acts  of 
assembly  were  made  on  that  subject.  So  powers  of  attorney, 
executed  beyond  seas  for  the  sale  of  lands  in  Pennsylvania, 
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have  been  held  good  on  proof  of  their  having  been  acknowl- 
edged before  the  mayor  of  a  city,  although  oar  act  of  aasembly 
{act  1705)  requires  proof  by  the  oaths  or  affirmations  of  two 
or  more  of  the  witnesses:  MiUigan  y.  Dickson^  1  Pet.  433.  So 
where  a  judge  took  the  probate  of  a  deed  by  the  oath  of  one 
of  the  witnesses,  and  certified  in  the  same  under  his  hand 
without  seal,  it  was  decided  to  be  good,  although  the  act  of 
assembly  directs  the  certificate  to  be  under  hand  and  seal: 
WInimire  y.  Napier,  4  Serg.  &  B.  290.  And  with  respect  to  this 
Tery  custom  of  sales  by  sheriffs  after  the  return  day  of  the 
vendUioni  exponas,  we  shall  find  that  the  courts  have  sanctioned 
what  appeared  to  be  rather  an  irregular  proceeding,  in  order 
to  protect  a  great  deal  of  property  which  depended  on  it. 

In  Burd'a  Lessee  v.  Danesdale,  2  Binn.  91,  it  was  said  by  this 
court:  '*  That  it  had  been  so  common  a  practice  for  sheriffs  to 
advertise  the  sale  on  a  day  previous  to  the  return  day  of  the 
writ,  and  make  the  sale  by  an  adjournment,  on  a  day  subse- 
quent to  the  return,  that  they  should  hardly  think  themselves 
justified  in  determining  such  sales  to  be  void."  And  when  the 
same  point  came  before  them  afterwards  in  the  case  of  M> 
Cormick  v.  Meason,  1  Serg.  &  B.  98,  the  sale  was  decided  to  be 
good.  The  only  difference  between  those  cases  and  the  one 
before  us,  is,  that  in  the  present  case,  the  sheriff  advertised  the 
sale  on  a  day  subsequent  to  the  return  day.  In  substance,  the 
cases  are  the  same,  because  in  both  the  sale  was  actually  made 
after  the  return  day.  There  was  strong  proof  of  a  long  con- 
tinued practice  in  Franklin  county  to  make  sales  in  this  manner. 
It  is  perfectly  fair,  sufficient  notice  by  public  advertisement . 
having  been  given,  it  may  be  supposed  that  the  property  will 
go  off  at  its  value;  nay,  it  was  for  the  purpose  of  getting  the 
best  price  that  this  practice  was  first  adopted,  because  it  was 
known  that  about  the  middle  of  the  court  week  there  was  the 
greatest  concourse  of  people,  and  consequently  the  best  chance 
for  bidders.  Then  as  to  the  defendant  in  execution,  he  had 
the  advantage  of  keeping  possession  of  his  property  as  long  as 
possible,  and  therefore,  could  have  no  cause  to  complain.  No 
objection  was  made  to  the  sheriff's  acknowledgment  of  his  deed 
to  Joseph  Ball.  That  was  the  time  for  objection,  if  the  sale 
was  conceived  to  be  irregular.  But  now,  after  the  lapse  of 
near  twenty  years,  we  first  have  a  complaint  of  irregularity. 
Under  such  circumstances,  the  sale  should  be  supported  if  pos- 
sible. And  we  shall  be  justified  in  supporting  it  by  the  spirit 
of  the  decisions  I  have  mentioned,  in  the  cases  where  a  sale 
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was  made  after  the  return  day  of  the  vendiiioni  exponas.  I  am 
of  opinion,  therefore,  that  the  evidence  of  the  practice  in  the 
court  of  Franklin  county  was  properly  admitted,  and  the 
sheriff's  sale  and  conyeyanoe  to  Joseph  Ball  were  valid. 

2.  The  second  question  is  whether  the  defendant  could  he 
permitted  to  contradict  the  sheriffs  return  to  the  KtrefacioM 
(Joseph  Ball  v.  the  widow  and  children  of  John  Nicholson,  and 
the  terre-tenants),  by  evidence  that  the  writ  was  not  made 
known  to  them.  The  court  decided  against  the  evidence.  The 
general  rule  is  that  the  return  cannot  be  contradicted,  but  if  it 
be  false,  an  action  lies  against  the  sheriff  who  made  it.  There 
does  not  appear  to  be  anything  in  this  case  which  should  take 
it  out  of  the  general  rule.  In  Phillips  v.  Hyde^  1  Dall.  439,  it 
was  decided  in  an  action  on  a  replevin  bond,  after  judgment 
de  retomo  habendo  that  the  sheriff's  return  of  dongata  could  not 
be  traversed.  In  Bohun's  Inst.  Legal,  256,  it  is  said  that  the 
sheriff's  return  of  devastavit  to  aji.fa.  against  an  executor  can 
not  be  contradicted,  because  an  action  lies  against  the  sheriff 
if  his  return  be  false;  but  if  devastavU  be  found  by  an  inquest, 
it  may  be  traversed,  because  there  no  action  lies.  In  4  Burr. 
2129,  it  was  agreed  by  the  court  that  if  the  sheriff  returns  a 
rescue  on  an  arrest  on  mesne  process,  the  return  is  not  traveis- 
able.  And  in  Wilson  v.  Hurst's  Executors,  Pet.  441,  in  a  scire 
facias  on  a  judgment  against  Charles  Hunter's  executors,  the 
defendants  offered  evidence  that  Hurst  had  been  arrested  on  a 
ca.  sa.,  and  discharged  by  the  plaintiff,  but  the  court  decided 
against  the  evidence,  because  the  sheriff  had  returned  *'non  ed 
inventus  "  to  the  ca,  sa,  which  could  not  be  contradicted.  I  do 
not  see  any  distinction  by  which  the  case  before  us  can  evade 
the  authorities  which  have  been  cited;  and  am,  therefore,  of 
opinion  that  evidence  in  contradiction  of  the  sheriffs  return 
was  inadmissible. 

3.  The  third  exception  was  to  the  court's  opinion  on  the  re> 
jection  of  a  number  of  papers  offered  in  evidence  by  the  de- 
fendant, in  order  to  prove  that  Joseph  Ball  had  received  pay- 
ment of  his  mortgage  before  he  obtained  judgment  on  it.  Now 
consider  the  situation  in  which  the  defendants  stand.  Their 
title  is  derived  from  Samuel  Nicholson,  one  of  the  defendants 
in  the  scire  facias  after  the  judgment;  of  course  they  can  make 
no  plea  which  Samuel  Nicholson  had  an  opportunity  of  making, 
and  did  not  make.  Payment  would  have  been  a  good  plea  for 
Samuel  Nicholson.  But  he  suffered  judgment  to  go  by  default. 
In  the  opinion  of  this  court,  delivered  by  Judge  Oibson,  in 
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Cardesa  y.  HumeSy  5  Serg.  &  B.  68,  it  is  said  that  in  no  case, 
nor  under  any  circumsiAnces,  can  the  merits  of  the  original 
judgment  be  inquired  into  for  the  purpose  of  making  a  defense 
on  a  scire  facias.  The  present  action,  to  be  sure,  is  not  a  scire 
faciaSy  but  an  ejectment.  But  that  is  immaterial,  as  the  eject- 
ment is  founded  on  a  title  derived  from  the  original  judgment, 
and  is  brought  against  persons  who  claim*under  one  of  the  de- 
fendants in  that  judgment.  It  is  precisely  similar  to  the  case 
of  Nace  t.  HoUenback^  1  Serg.  &  B.  840,  where  the  assignee  of 
a  mortgagee  haying  obtained  judgment  against  the  mortgagor 
and  terre-tenants,  in  a  scire  facias  on  the  mortgage,  and  after- 
wards purchased  the  mortgaged  premises  from  the  sheriff  who 
sold  them  by  virtue  of  a  levari  facias^  who  brought  an  eject- 
ment against  one  of  the  terre-tenants,  who  offered  evidence  to 
prove  that  the  mortgage  had  been  satisfied  before  the  judg- 
ment. But  the  court  rejected  the  evidence,  and  the  same 
principles  goyemed  the  court  in  the  case  of  Jones  v.  Keller ^  4 
Binn.  61,  72.  There  was  no  error,  therefore,  in  rejecting  the 
evidence  in  the  case  before  us. 

4.  The  last  point  made  by  the  plaintiff  in  error  is  that  the 
sheriff  had  no  right  to  sell  to  the  mortgagee,  unless  more  was 
bid  by  him  than  would  pay  the  debt  and  costs,  but  in  case  the 
bid  was  to  a  less  amount  the  property  was  to  be  delivered  to 
him,  to  hold  until  the  debt  and  costs  were  paid.  Although 
this  point  was  made,  it  was  but  feebly  urged  in  the  argument, 
in  this  court.  And  certainly  it  is  not  tenable,  because,  al« 
though  the  act  of  assembly  is  not  clearly  expressed,  yet  it  has 
long  ago  received  a  construction  which  avoids  the  great  incon- 
venience, and,  indeed,  I  may  say  injustice,  of  the  principles 
set  up  by  the  plaintiff  in  error.  The  construction  is  that  the 
mortgagee  may  be  the  purchaser  as  well  as  a  stranger,  provided 
he  be  the  highest  bidder;  and  where  he  is  the  highest  bidder^ 
the  uniform,  unquestioned  practice  has  been  for  the  sheriff  to 
make  a  deed  to  him,  which  has  always  been  sanctioned  by  an 
acknowledgment  in  open  court.  Upon  the  whole,  then,  I  am 
of  opinion  that  there  is  no  error  in  this  record,  and  therefore 
the  judgment  should  be  affirmed. 

Duncan,  J.,  gave  no  opinion,  not  having  heard  the  argument. 
Judgment  affirmed. 
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Henderson  v.  Jones. 

[10  Bbbgxaiit  k  BawlXv  822.] 

WxTNES8»  CoBBOBORATiNO»  Whsn  Impeachsd.  — If  ft  witneflB  be  oontnuUcledt 
and  evidence  given  to  impeach  his  character,  what  he  testified  to  at  a 
former  trial  may  be  proved,  to  show  his  constancy  and  to  oorrobonte 
him. 

Ebbob  to  the  common  pleas.    Trespass.    The  opinion  states 
the  case. 

Alexander,  for  the  plaintiff  in  error. 

Carolhers,  corUra. 

By  Court,  Duncan,  J.  There  is  only  one  point  in  this  case, 
"^here  a  witness  is  contradicted,  and  evidence  given  to  impeach 
his  character,  can  evidence  be  given  of  what  he  swore  on  a 
former  trial,  to  show  his  constancy  and  corroborate  him  ?  It 
consists  with  my  own  experience  that  such  evidence  has  been 
^constantly  received,  and  it  appears  from  the  cases  cited  by  the 
counsel  of  plaintiff  in  error,  that  whenever  the  matter  has  come 
before  our  courts  it  has  been  conceded  by  counsel,  and  allowed 
by  the  court,  that  evidence  may  be  given  of  declarations,  with- 
out oath  of  the  witness,  to  corroborate  his  evidence  whenever 
its  truth  has  been  called  in  question. 

The  recent  dicta  that  for  the  purpose  of  impugning  the  testi- 
mony of  a  witness,  his  declaration  at  another  time  may  be  in- 
quired into,  but  not  for  the  purpose  of  confirming  his  evidence, 
are  in  direct  opposition  to  all  adjudged  cases,  and  as  it  appears 
to  me  the  distinction  is  without  any  foundation  in  reason.  The 
earliest  case  is  Lutterell  v.  Eeynell  et  cd,  1  Mod.  282,  and  the 
reason  of  that  case  and  its  spirit  was  to  prove  his  consistency, 
his  constancy,  whenever  his  testimony  is  assailed.  There  sev- 
eral witnesses  were  received  and  allowed  to  prove  '*  that  Mr. 
Maynard,  the  witness,  did  at  several  times  discourse  and  declare 
the  same  thing  and  to  the  like  purpose,  that  he  then  testified," 
and  the  lord  chief  baron  said:  "  Though  hearsay  will  not  be 
allowed  as  a  direct  evidence,  yet  it  may  be  made  use  of  to  prove 
that  Mr.  Maynard  was  constant  to  himself,  whereby  his  testi- 
mony was  corroborated:"  Gilbert  in  his  Treatise  on  Evidence, 
p.  135,  following  the  case  of  Lutterell,  thus  expresses  himself: 
*'  Though  hearsay  will  not  be  allowed  as  direct  evidence,  yet 
it  may  be  in  corroboration  of  a  witness's  testimony  to  show  that 
he  affirmed  the  same  thing  before  on  other  occasions,  and  thai 
the  witness  is  still  consistent  with  himself;  for  such  evidence  ia 
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only  in  support  of  the  witness  that  gives  his  testimony  upon 
oath."  Many  cases  will  be  found  in  the  state  trials  where  it 
was  so  admitted.  In  2  Haw.  605,  the  law  is  laid  down  in  the 
same  way;  but  Sergeant  Hawkins  states  the  matter  with  mor^ 
fullness;  in  sec.  9,  he  says:  **  It  seems  to  be  agreed  that  where 
a  witness  at  one  trial  varies  from  his  own  evidence  at  another 
in  relation  to  the  same  matter,  such  evidence  may  be  given  to 
corroborate  his  testimony  at  the  second,"  and  continues  the 
subject  of  hearsay  evidence  in  page  607,  sec.  16:  ''  What  a  wit- 
ness has  been  heard  to  say  at  another  time  may  be  given  in 
evidence  either  to  corroborate  or  confirm  the  testimony  he 
has  given  in  court."  It  is  impossible  to  misapprehend  the  ex- 
tent to  which  the  rule  of  hearsay  evidence  is  considered  by  this 
learned  author;  his  opinion  is  too  plain  to  admit  of  miscon- 
struction. Down  to  the  sixth  edition  of  Buller's  Nisi  Prius 
(this  edition  I  cannot  find  here)  it  is  stated  in  the  broadest 
terms:  "  That  though  hearsay  be  not  allowed  as  direct  evidence^ 
yet  it  may  be  admitted  to  show  that  he  affirmed  the  same  thing^ 
before  on  another  occasion,  and  that  he  is  still  consistent  with 
himself:"  Bull.,  5th  ed.,  294.  In  the  6th  ed.,  294,  it  is  added: 
"  But  clearly  it  is  not  evidence  in  chief,  and  it  seems  doubtful 
whether  it  is  so  in  reply  or  not,"  and  cites  HoUiday  v.  Sweeting, 
M.  16,  Geo.  m.  To  strengthen  the  case  in  1  Mod.,  we  have 
the  high  authority  of  Gilbert,  of  Hawkins  and  of  BuUer;  and 
to  oppose  this  we  have  the  doubt  of  the  last  editor  of  BuUer, 
referring  to  a  case  which  I  have  not  been  able  to  find  in  the 
reports  of  that  day. 

Mr.  Phillips,  in  his  most  excellent  treatise  on  the  Law  of 
Evidence,  I  Phil.  Ev.  212,  213,  doubts  of  its  being  evidence,  in 
reply,  stating  it  to  be  a  doubt  of  Judge  BuUer's.  If  the  doubt 
was  a  doubt  of  Judge  Buller's,  and  not  of  his  editor,  it  was  not 
a  doubt  he  entertainedf  when  he  wrote  his  book.  He  likewise 
questions,  with  more  plausibility,  I  think,  than  solidity,  the 
propriety  of  admitting  such  evidence,  where  evidence  had  been 
before  given  of  a  different  statement  of  facts  by  the  witness. 
McNally,  2  McNally's  Ev.  278,  states  it  as  a  fact  that  though 
the  rule  laid  down  in  LuttereWs  case  was  strongly  contested  in 
all  the  trials  for  treason  in  Ireland  from  1795  to  1798,  yet  the 
judges  held  that  the  evidence  might  be  received  to  prove  the 
consistency  of  the  witnesses  from  the  consistency  of  facts  or 
acts  given  by  them  of  the  same  transaction,  and  it  was  likewise 
done  where  the  evidence  was  impeached  on  account  of  the  char- 
acter of  the  witness.     I  state  this  to  show  that  the  rule  in  Lui^ 
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ierelPs  case  still  pievails,  and  that  whatever  may  be  the  doabts 
of  compilers,  coarts  adhere  to  it. 

Where  a  rale  of  evidence  has  long  prevailed  I  would  not  de» 
viate  from  it  on  mere  speculative  reasons,  and  I  own  I  haye  not 
felt  the  cogency  of  the  arguments  against  the  generality  of  the 
rule,  that  where  the  evidence  is  not  offered  in  chief,  bat  con- 
firmatory of  what  a  witness  has  sworn,  either  where  his  credit 
is  impeached  by  attacking  his  character,  the  inconsisiencieB  of 
his  declarations,  or  where  his  evidence  is  impugned  by  contnir 
dictory  proof,  it  is  admissible.     The  last  I  consider  as  one  of 
the  strongest  reasons  for  admitting  it.    For  if  a  man  takes  upon 
him  to  remember  things  long  since  tralisacted,  where  the  mat- 
ter itself  is  frivolous,  he  might  be  supposed  to  swear  rashly, 
and  it  would  tend  somewhat  to  confirm  him  where  he  is  contra- 
dicted, to   show    that  immediately  after  the  transaction  he 
related  the  fact  as  he  did  on  the  trial.     There  the  reason  for 
admission  of  this  hearsay  evidence  applies  with  peculiar  force; 
it  proves  the  witness  to  be  consistent  and  constant  with  himself, 
and  in  the  search  after  truth,  which  is  the  end  of  all  evidence, 
it  appears  to  me  that  this  kind  of  confirmation  would  be  of 
some  weight,  and  woulii  assist  the  jury  in  weighing  the  evi- 
dence when  contradictory,  and  forming  a  judgment  in  which 
scale  the  truth  was. 

For  these  reasons  I  am  of  opinion  that  the  evidence  ought  to 
have  been  admitted,  and  the  judgment  reversed. 

Judgment  reversed,  and  a  venire/acias  de  ruwo  awarded. 


Upon  thx  Gorboborahon  or  a  Witnsss  by  giving  evidenoe  of  hii 
daolaiatioii  made  oat  of  court  agreeing  with  testimony,  eee  JoAnton  v.  Pal- 
tenon^  11  Am.  Deo.  756,  and  note  thereto. 


MuKSHOWEB  V.  Patton. 

[10  SCBOXAIIT  k  Ra,wls»  834.] 

JuBT,  WHO  MAT  RETURN. — If  the  sheriff  who  retoma  the  jury  ia  a  brother 
of  one  of  the  litigants,  this  is  a  good  caose  of  challenge  to  the  amy. 

pRBSCRipnoN,  Possession  and  Title  Required. — ^Aotoal  ooeapation,  thoo^ 
tortious  and  without  color  of  title,  if  continued  for  twenty-one  yean^ 
gives  a  right  to  the  extent  of  the  indosure  against  all  the  world  bat 
the  state. 

pRESCRiFnoN,  FROK  WHAT  TiME  COMPUTED. — ^Limitation  runa  against  a 
settler,  if  there  is  an  adverse  possession,  from  the  day  hia  equitable  zig^l 
by  settlement  first  commenced,  whatever  may  be  the  date  of  hia  proper 
title. 
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£bbob  to  the  common  pleas  in  an  action  of  ejectment  brouglit 
"by  Patton  against  Munshower  and  Mahood.  The  parties 
<3laimed  under  adjoining  locations  and  long  possession,  the 
land  in  question  being  in  defendants'  possession,  but  alleged 
to  be  included  by  plaintiff's  survey.  When  the  cause  was 
called  below,  the  defendants  objected  that  the  sheriff  who  had 
summoned  the  jury  was  a  brother  of  the  plaintiff.  This  chal- 
lenge was  overruled.    Verdict  and  judgment  for  the  plaintifil 

Cy  Court,  Duncan,  J.  The  jury  being  returned  by  the 
brother  of  the  defendant  in  error,  plaintiff  below,  a  challenge 
-was  made  to  the  array,  and  overruled,  and  exception  taken. 

At  the  common  law  this  was  a  good  cause  of  challenge.  The 
wisdom  of  our  ancestors  guarded  the  purity  of  the  administra- 
tion of  justice  from  even  the  suspicion  of  partiality.  The  jurors 
returned,  as  well  as  the  officers  who  returned  them,  were,  as 
far  as  human  caution  could  provide,  to  stand  unprejudiced. 
Our  own  legislature  intended  to  add  further  security  by  the 
seYoral  laws  directing  the  mode  of  selecting  and  returning 
jurors.  The  balloting  for  the  jurors  to  be  returned,  as  well  as 
making  out  the  list  from  which  they  are  to  be  drawn,  is  to  be 
conducted  by  the  sheriff  and  commissioners  of  the  county.  It 
therefore  would  be  no  cause  of  challenge  that  the  sheriff  was 
related  to  one  of  the  parties,  so  far  as  respected  his  uniting  with 
the  commissioners  in  making  out  the  list  and  other  measures 
preparatory  to  their  summons.  But  there  remains  a  very  im- 
portant duty  to  be  performed  by  the  sheriff  alone,  in  which  he 
has  it  in  his  power  to  exercise  some  partiality.  He  may  sum- 
mon those  of  the  jury  whom  he  might  think  most  favorable  to 
his  relation,  and  omit  summoning  the  rest,  and  thus,  to  a  cer- 
tain extent,  pack  a  jury  as  much  as  if  he  had  the  sole  power 
of  selecting  the  panel;  for  he  may  select  and  return  whom  he 
pleases  of  the  general  panel.  If  the  sheriff  could  execute  the 
venire  process,  he  might  hold  a  view. 

It  is  not  what  the  sheriff  has  done  in  the  particular  case,  but 
what  he  has  the  power  to  do.  It  is  because  of  his  power  to 
execute  it  partially  that  he  is  disqualified  from  executing  it  at 
all.  The  next  desideratum  to  the  pure  administration  of  justice 
is  the  giving  satisfaction  to  the  suitors  that  their  causes  have 
been  fairly  and  impartially  decided.  Now,  no  man  would  be 
satisfied  if  the  brother  of  his  adversary  had  power  to  make  any 
choice  who  should  try  his  cause.  In  the  supreme  court  of  New 
York,  Woods  v.  Bowan  and  Coon,  5  Johns.  133,  the  principle  is 
decided.    There,  to  be  sure,  the  sheriff  was  the  party,  but  had 
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no  concern  in  balloting  for  the  jury;  yet  by  his  power  of 
selecting  triers  of  the  cause,  he  had  an  advantage  which  the 
other  party  had  not,  and  however  remote  or  unimportant  that 
advantage  might  be,  if  ifc  existed  at  all,  the  law  would  not  allow 
him  the  opportunity  of  availing  himself  of  it.    The  case  of  tales 
men  is  provided  for  by  the  act.    There,  if  the  sheriff  is  liable 
to  legal  exception,  the  coroner  is  to  return  them,  and  if  he  is  lia- 
ble, the  elisors  are  to  be  appointed  by  the  court;  the  legislature 
thus  declaring  the  returning  officer  liable  to  all  the  legal  ex- 
ceptions of  the  common  law,  even  in  the  case  of  a  special  juxy, 
with  the  nomination  of  which  he  has  no  concern.     If  liable  to 
legal  exception;   that  is,  if  a  party,  or  related  to  a  part}',  he 
cannot  make  the  return.     I  see  no  occasion  to  depart  from  this 
settled  rule,  wisely  introduced  for  the  purpose  of  guarding 
against  corruption  and  partiality  in  trials  by  jury,  the  great 
security  of  property  and  of  life  itself.     There  is  a  distinction 
between  the  returning  of  the  jury  by  the  sheriff,  which  is  his 
sole  act,  and  the  making  out  the  list  and  the  balloting.    The 
list  is  to  be  made  out  jointly  by  the  sheriff  and  commissioners. 
It  is  to  contain  the  whole  necessary  number  for  one  year,  and 
from  the  whole  number  put  into  one  wheel,  the  particular  panel 
for  each  term  is  to  be  drawn.     The  act  makes  no  provision  bat 
for  an  annual  list,  which  is  to  be  made  out  by  the  sheriff  and 
commissioners,  and,  therefore,  of  necessity,  the  sheriff  must 
attend  to  the  duty  with  the  commissioners.     But  there  is  no 
necessity  where  he  is  liable  to  the  common  law  exception  of 
partiality  that  the  venire  should  be  directed  to  him.    The  venire 
may  be  directed  to  the  coroner  or  to  the  elisors,  and  the  return 
made  as  the  act  directs  as  to  tales  men. 

There  are  several  exceptions  to  the  opinion  of  the  court, 
which,  as  the  cause  is  to  be  sent  back  for  trial,  renders  it 
proper  for  the  court  to  consider  the  exceptions  and  {>oints  made 
in  the  common  pleas.  The  charge  of  the  court  is  not  altogether 
free  from  obscurity.  Different  interpretations  have  been  put 
on  it  by  the  counsel.  On  a  fair  view  of  its  whole  structure,  I 
think  the  plaintiffs  in  error  have  failed  in  substantiating  the 
first  error  assigned.  I  do  not  understand  the  court  to  say, 
"that  where  two  persons  live  on  adjoining  tracts,  claiming 
adversely,  and  the  line  not  distinctly  ascertained,  twenty-one 
years  actual  possession  would  not  bar  the  plaintiff's  recoveiy." 
Did  I  so  understand  the  charge,  it  would  appear  to  me  to  be 
erroneous  when  the  actual  possession  was  by  inclosure,  how- 
ever correct  it  might  be,  where  there  was  a  scrambling  posses- 
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man,  or  a  mere  construciiTe  one,  and  not  an  exoltudye  occupa- 
tion. 

The  second  and  third  specifications  are  the  same,  and  if  the 
court  had  instmcted  the  jniy  that  where  a  man  cleared  over  his 
patented  or  surveyed  lands  and  occupied  a  space  by  actual  in- 
closure,  comprehended  within  the  settlement  right  of  another, 
or  the  claim  of  another  founded  on  settlement  right,  and  con- 
tinued in  such  possession  twenty-one  years  after  such  inceptive 
title,  by  entry  on  vacant,  unappropriated  lands,  and  that*  such 
settler  afterwards  obtained  a  warrant  calling  for  his  improve- 
ment, that  the  act  of  limitations  will  only  begin  to  run  from 
the  date  of  the  warrant  or  time  of  improvement  stated  in  the 
warrant,  this  would  be  error.  For,  as  I  haye  said  in  Johnson  v. 
Irvine,  I  cannot  see  any  case  where  limitation  would  be  a  bar, 
if  not  in  this  case.  The  actual  occupation,  however  tortious  it 
might  be,  however  destitute  of  the  color  of  title,  either  in  law 
or  equity,  gives  a  right  to  the  extent  of  inclosuro  against  all  the 
world,  except  the  state.  If  then  a  settler,  whose  inceptive  right 
to  vacant  lands  commences  with  the  origin  of  his  settlement, 
suffers  another  to  continue  his  occupation  for  twenty-one  years, 
of  lands  which  his  inceptive  right  would  reasonably  include,  he 
cannot  shelter  himself  from  the  operation  of  the  act.  Where 
he  takes  out  his  warrant  within  twenty-one  years,  if  he  dates 
back  his  warrant  to  the  time  of  his  settlement,  the  limitation 
commences  from  that  time.  If  he  dates  it  as  of  a  time  poste- 
rior, or  does  not  pay  any  interest  on  his  warrant,  this  fraud  on 
the  state  will  not  put  him  in  a  better  state  than  if  he  acted 
honestly.  It  is  clear  to  me  that  the  limitation  against  a  settler 
runs  from  the  inception  of  his  settlement,  whatever  may  be  the 
date  of  his  warrant.  This  construction,  while  it  secures  to  the 
state  her  purchase-money,  gives  to  the  possessor  the  benefit  of 
his  long-continued  and  uninterrupted  possession.  To  construe 
it  otherwise,  would  give  to  a  settlement  right  to  vacant,  unap- 
propriated lands,  vrith  undefined  boundaries,  a  protection  be- 
yond a  patent  whose  boundaries  are  ascertained.  I  observe  the 
cotirt  in  their  charge  throughout  say,  that  the  time  only  runs 
from  the  date  of  the  grant  of  the  commonwealth,  and  explain 
their  meaning  of  grants;  by  grants,  they  say,  they  mean  all 
paper  titles  of  every  species.  If  it  was  the  intention  of  the 
court  to  lay  dovni  the  law  to  the  jury,  that  the  limitation  com- 
menced only  from  the  paper  inception  of  title  under  the  state, 
this  would  be  error;  for  this  court  state  distinctly  that  what- 
ever may  be  the  origin  of  title,  whether  it  commences  by  settle- 
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ment,  application,  or  warrant,  the  limitation  be^ifiiiB  to  run  in 
fayor  of  the  possessor  against  such  settler,  applicant  or  war- 
rantee, from  the  day  his  equitable  right  by  settlement  first  com- 
menced, whatever  may  be  the  date  of  his  paper  title.  The 
court  think  there  is  some  obscurity  in  the  charge  in  this  respect, 
but  as  there  is  error  in  overruling  the  challenge  to  the  array, 
with  these  observations  on  the  effect  of  limitation  on  the  rights 
of  the  parties,  the  judgment  is  reversed  on  this  ground. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


:-^»i:im: 


Wells  v. 

[10  SSBOBAST  k  Bawls,  412.] 

IvsxTBJLKGB  PouoT,  LiBN  On. — One  with  whom  an  inmmnoa  pdicy  is  de- 
posited as  security  has  a  lien  thereon  at  law. 

AssuMPsrr  for  money  had  and  received.    The  opinion  states 
the  case. 


C.  J.  IngersoU^  for  the  plaintiff. 

Binney,  contra. 

By  Court,  TzLOBifAK,  0.  J.  This  is  an  action  for  money  had 
and  received,  etc.  The  state  of  the  case  is  as  follows:  On  the 
fifth  of  July,  1818,  William  A.  Field,  deceased,  covenanted 
with  the  plaintiff,  that  in  order  to  liquidate  a  debt  of  about 
two  thousand  five  hundred  dollars  which  he  owed  him,  he 
would  ship  goods  to  the  amount  of  two  thousand  five  hundred 
dollars;  out  of  the  commissions  which  the  said  Field  was  to 
receive,  as  supercargo  of  the  ship  America,  about  to  sail  on  a 
voyage  from  the  United  States  to  the  East  Indies  and  back 
again,  and  would  consign  the  said  goods  to  the  plaintiff.  This 
shipment  was  to  be  on  the  homeward  voyage.  And,  more- 
over, the  said  Field  did,  by  the  same  instrument  in  writing,  in 
case  of  his  death,  assign  and  transfer  to  the  plaintiff  his  com- 
missions on  the  said  voyage,  and  the  proceeds  thereof,  for  the 
purpose  of  liquidating  the  said  debt.  And,  on  the  same  day,  the 
said  Field  gave  authority,  in  writing  to  the  plaintiff  to  effect  in- 
surance on  his  own  account,  on  two  thousand  five  hundred  dol- 
lars, the  commissions  of  the  said  Field,  and  the  proceeds  thereof, 
as  one  of  the  supercargoes  of  the  ship  America,  out  and  home. 
In  pursuance  of  this  authority,  the  plaintiff,  on  the  fifteenth  Au- 
gust, 1818,  had  insurance  made  in  his  own  name,  in  the  office 
of  the  Philadelphia  Insurance  company,  on  commissions  out« 
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ward  and  good  homeward,  to  the  amount  of  two  thousand  five 
hundred  doUars.   On  the  tenth  July,  1818,  Field  had  insurance 
effected  on  his  own  account,  by  the  New  York  Firemen  Insur- 
ance company,  to  the  amount  of  four  thousand  dollars,  upon 
his  commissions  as  supercargo  of  the  America.     And  on  the 
eleventh  of  the  same  month,  he  wrote  a  letter  to  the  defendant, 
in  -which  the  New  York  policy  was  inclosed.     It  was  proved  by 
parol  eyidence,  that  some  time  prior  to  the  making  of  the  in- 
snrance  in  New  York,  Field  being  indebted  to  the  defendant, 
had  requested  him  to  be  his  security,  in  a  respondentia  bond  to 
an  insurance  company  in  New  York,  for  ten  thousand  dollars, 
and  promised  that  if  the  defendant  would  comply  with  his  re- 
quest, he  would  cause  insurance  to  be  made  on  his  commissions 
as  supercargo  of  the  America,  and  deposit  the  policy  in  the 
defendant's  hands  as  security,  as  well  for  the  sum  then  due 
to  him,  as  for  any  loss  which  he  might  su£fer  by  the  respondentia 
bond.     The  defendant  agreed  to  join  in  the  respondentia  bond, 
and  afterwards  did  join  in  it.    The  America  performed  her  out- 
ward voyage  in  safety,  and  sailed  on  her  homeward  voyage. 
Field  being  on  board  with  a  quantity  of  goods,  the  proceeds  of 
his  outward  commissions,  consigned  to  the  plaintiff.     The  ship 
was  wrecked  on  the  coast  of  New  Jersey,  and  Field  perished. 
The  plaintiff  brought  suit  in  his  own  name,  and  for  his  own 
use,  on  the  policy  underwritten  by  the  Philadephia  Insurance 
company,  and  received  one  thousand  seven  hundred  dollars. 
The  defendant  compromised  with  the  New  York  Insurance 
company,  and  received  the  sum  of  eighteen  hundred  dollars. 
When  the  defendant  agreed  to  become  security  in  the  respond- 
entia bond,  and  received  the  New  York  policy  in  deposit,  he 
was  ignorant  of  the  transaction  between  Field  and  the  plaintiff. 
The  plaintiff  was  ignorant  also  of  the  insurance  effected  in 
New  York,  and  of  the  transaction  between  Field  and  the  de- 
fendant.    The  plaintiff  contends  that  he  is  entitled  to  the 
money  received  by  the  defendant  on  the  New  York  policy.    It 
is  unnecessary  to  consider  all  the  questions  which  were  dis- 
cussed in  the  argument.    There  are  many  difficulties  in  the 
way  of  the  plaintiff's  recovery,  but  I  shall  confine  my  opinion  to 
a  single  point,  which  is  decisive.     The  defendant  has  the  law 
with  him,  and  his  equity  is  as  strong  as  the  plaintiffs.     The 
New  York  policy  was  never  assigned  to  the  plaintiff.    He  never 
trusted  to  it.   He  did  not  even  know  of  it  until  after  the  death 
of  Field.     And,  even  if  he  had  known,  and  been  entitled  to  the 
benefit  of  it,  and  suffered  it  to  remain  in  Field's  possession,  in 
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oonaeqnenoe  of  which  it  was  pledged  to  the  defendant  lor  a 
valuable  consideration,  and  without  notice,  the  defendant  would 
have  had  a  superior  equity.    But  the  deposit  of  the  policy 
gives  the  defendant  a  lien  on  it  at  law.    It  was  so  held  bj  Ijoid 
Mansfield,  in  the  case  of  Oodin  v.  2fie  London  Insurance  Co.^ 
1  Burr.  494.     The  case  stands  thus,  then:  The  defendant  has 
received  the  money  in  controversy  under  a  legal  right,  and 
there  is  nothing  which  in  equity  or  good  conscience  can  bind 
him  to  refund  it.     Consequently,  the  plaintiff  cannot  reoovar. 
Judgment  for  defendant. 


Babb  v.  Glemson. 

[10  Sbbobawz  h  RiwLK,  il9.] 

Altbbaxion  or  iNSTRumENTS.— A  bill  of  sale,  willfally  altered  \^  iiie 
vendee,  to  shield  property  from  execution,  is  not  adnuasible  in  endenee 
to  the  jury.     The  alteration  renders  the  instniment  null  and  void. 

BETENTioif  or  Possession  by  the  vendor,  after  an  abeolnte  aasignmeat  of 
chattels,  is  fraud  j)er  te,  unless  in  pnrsaanoe  of  some  trost  or  condition 
expressed  in  the  assignment. 

The  Change  of  Possession  required  to  free  a  transfer  of  chattels  from  the 
imputation  of  fraud  cannot  take  place  while  there  is  a  ooncoirent  pos- 
session in  vendor  and  vendee.  The  possession  of  the  latter  most  be 
exclusive. 

Dbclabations  or  Servant. — ^The  declarations  of  a  servant  of  a  vendor  while 
in  possession  of  property,  showing  that  he  was  in  the  employ  of  the 
vendor,  are  admissible  in  evidence,  though  not  made  in  the  presenoe  of 
the  vendee. 

Ebbob  to  the  court  of  common  pleas.  The  facts  suffidenUy 
appear  from  the  opinion.  Verdict  and  judgment  for  the  plaintif! 
below,  the  defendant  in  error. 

Edwards,  for  the  plaintiff  in  error. 

Dillingham  and  Chauncey,  contra. 

By  Court,  Duncan,  J.  This  question  respects  the  validity  of 
a  sale  of  certain  goods  by  Benjamin  Pusey  to  his  sister-in-law, 
Elizabeth  Clemson,  plaintiff  below,  defendant  in  error,  who 
claims  them  against  a  levy  made  by  the  plaintiff  in  error,  the 
sheriff  of  Chester  county,  on  an  execution  of  Joseph  Bojd 
against  Benjamin  Pusey,  subsequent  to  the  date  of  the  sale, 
but  on  a  judgment  previously  obtained.  After  a  judgment  has 
been  obtained,  a  conveyance  by  the  defendant  of  his  goods 
and  chattels  has  always  been  looked  on  as  wearing  a  deep 
complexion  of  fraud,  and  as 'Subjecting  to  a  very  jealous  exam* 
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inaiion  the   conduct  both  of  alienor  and  alienee;    and  sach 
acts  are  void,  both  at  common  law  and  under  the  statute  of 
Elizabeth,  if  done  without  consideration,  or  though  given  on 
<iue   consideration,  if  the  possession  remain  with  the  debtor, 
^whereby  he  is  enabled  to  deceiye  the  world  by  holding  out  a 
false  appearance  of  property,  and  that  was  Ihvyne'a  case,  3  Bep. 
85.    The  issue  between  the  parties  was,  whether  the  assigmnent 
by  Pusey  to  Miss  Clemson  was  valid,  or  was  fraudulent  accord- 
ing to  the  policy  of  the  law.     We  are  not  discussing  a  question 
of  contract  executed  or  executory  between  the  parties  to  the 
contract,  but  whether,  according  to  that  policy,  there  was  a 
contract  binding  on  Boyd,  the  judgment-creditor;    and  our 
attention  is  first  called  to  the  written  instrument  of  Decem- 
ber 31,  1821,  denominated  in  the  bill  of  exceptions,  a  bill  of 
sale.     There  was  no  doubt  but  that  two  articles,  the  lime  and 
the  geese,  were  interlined  after  the  instrument  was  signed  and 
witnessed  and  delivered,  and  without  any  assent  by  Pusey,  or 
subsequent  ratification,  and  done  by  the  assignee  who  claimed 
the  lime  under  the  bill  of  sale,  after  it  had  been  levied  by  the 
sheriff;  though  it  is  not  now  claimed,  or  suit  brought  for  it. 
Now,  was  the  paper  evidence  to  go  to  the  jury,  of  the  contract 
between  Pusey  and  Miss  Clemson?    It  is  not,  whether  the 
original  contract  was  avoided  by  the  falsification  of  the  evidence 
of  it,  but  whether,  where  a  party  to  a  written  instrument  will- 
fully alters  it  for  the  purpose  of  covering  property  from  execu- 
tion, that  instrument,  so  altered,  can  be  used  as  a  medium  of 
evidence.     It  is  not  an  alteration  by  a  stranger,  nor  an  imma- 
terial one  by  the  party,  nor  a  question  of  interlineation  to  be 
left  to  a  jury  to  decide,  whether  made  before  or  after  the  sig- 
nature, but  where  the  plaintiff  offering  it  makes  it  part  of  her 
own  case,  that  it  was  willfully  done  for  her.     The  defendant, 
after  the  delivery,  told  the  debtor's  wife  there  were  two  or 
three  things  forgot,  and  desired  her  to  set  them  down,  which 
she  did,  and  being  afterwards  informed  that  this  was  improper, 
the  plaintiff  said  she  would  erase  them.    Formerly,  the  judges, 
if  a  deed  was  erased  or  interlined,  declared  it  to  be  void,  but 
in  modern  times  it  is  referred  to  the  jury. 

But  where  it  is  part  of  the  plaintiff's  own  case,  that  the  deed 
was  altered,  fraudulently  altered,  as  I  understand  the  principles 
of  the  law  of  evidence,  such  altered  or  falsified  paper  cannot 
be  received  in  evidence.  For  when  the  assignee  added  to  it, 
it  was  a  new  making  and  framing  the  contract,  or  the  evidence 
of  it,  and  it  is  quite  immaterial  whether  the  action  is  founded 


686  Babb  v.  Glehson.  [Penn. 

on  the  written  evidence,  or  it  is  exhibited  as  eTidence  of  the 
contract.     An  interest  that  would  pass  without  deed,  would 
pass  though  the  deed  was  afterwards  interlined  or  altered;  for 
the  interest  thereby  vested  does  not  return  back  again,  for  the 
deed  is  only  evidence  that  it  did  pass,  but  by  statute  it  is  neces- 
sary in  many  cases  to  show  the  writing  under  the  hand  of  the 
party,  and  where  such  writing  is  necessary  to  support  the  claim, 
the  party  claiming  must  make  it  out  by  the  very  perfect  and 
unaltered  writing  on  which  the  contract  was  founded;  otherwise 
where  such  writing  is  considered   not  as  a  formal  instrument 
under  which  title  passes,  but  as  mere  general  proof  of  an  agree- 
ment: 2  Boll.  Ab.  29.    In  Lofft's  Gilb.  650,  in  the  case  of  the 
altered  deed,  it  is  put  on  the  rational  ground  that  the  rasure 
does  not  destroy  the  estate,  though  it  destroys  the  deed:  Cro. 
Oar.  399.     The  case  cited  from  Massachusetts  can  only  be  sup- 
ported on  this  principle.     There  the  exception  was  not  to  the 
evidence,  but  whether  the  alteration  revested  the  estate;  and 
one  ground  of  the  decision  was  that  the  alteration  was  done 
innocently,  and  to  no  injurious  parpose.     The  law  of  evidence 
rests  on  principles,  and  has  accommodated,  and  is  accommodat- 
ing, itself  to  the  changing  state  of  society.    We  do  not  now,  said 
Lord  Mansfield,  sit  here  to  take  our  rales  of  evidence  from 
Siderfin  and  Keble.   Anciently  almost  all  writings  were  by  deed, 
and  it  was  doubted  down  to  the  King  v.  Ward^  13  Geo.  I. ;  2  Ld. 
Baym.  1464;  2  Str.  147,  whether  a  forgery  could  be  committed 
of  any  other  writing  than  a  deed,  will  or  record,  and  there  the 
forgery  of  a  mere  informal  order  respecting  a  credit  for  a  quan- 
tity of  alum,  was  determined  to  be  indictable  at  conmion  hkW 
as  a  forgery;  because  the  nature  of  the  o£fense  was  the  8ame,e< 
ubi  eadem  est  ratio  eadem  est  lex.     The  fraudulent  alteration  ot 
this  paper,  give  it  what  denomination  you  will,  is  forgery  pun- 
ishable at  common  law.     There  is  no  magic  in  a  name.     Bat  a 
receipt,  a  bill  of  sale,  assignment,  written  agreement,  call  it 
what  you  will,  it  is  a  writing,  the  fraudulent  alteration  of  which 
is  a  forgery,  falling  within  the  exact  definition  of  the  offense. 

I  by  no  means  intend  to  consider  those  ladies  as  criminals, 
or  arraign  them  as  culprits  on  the  charge  of  forgery.  Their 
conduct  has  everything  to  palliate  it.  No  doubt  they  never 
imagined  they  were  committing  an  act  of  moral  turpitude. 
The  very  candid  and  simple  relation  of  Mrs.  Puaey  acquits 
them  of  all  that.  They  thought  it  no  more  harm  to  mend  this 
instrument  than  to  mend  a  raffle.  But  courtesy  to  the  sex,  in- 
dulgence to  their  habits  and  course  of  life,  mingling  little  in 
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affairs  of  this  kind,  and  ihe  real  simplidtj  which  marks  this 
alteration  must  not  make  us  forget  the  civil  rights  of  others; 
and  though  we  may  acquit  them  of  crime,  yet  it  does  not  fol- 
low that  any  aid  should  be  derived  from  the  paper.  It  is  not 
an  unreasonable  infliction  to  say,  though  the  alteration  of  this 
paper  does  not  destroy  the  sale,  does  not  deprive  you  of  an 
opportunity  of  proving  the  sale  aliunde,  yet  having  falsified, 
you  have  destroyed  it,  you  have  suffocated  it.  For  venial  as  it 
may  be  in  foro  conscientioB,  it  is  so  far  fraudulent  that  it  ceases 
to  exist  for  any  legal  purpose;  it  is  unworthy  of  all  judicial 
credit.  Though  we  give  it  the  mild  appellation  of  pious  fraud, 
still  it  is,  by  the  policy  of  the  law,  fraudulent,  and  attended 
with  all  the  noxious  and  vitiating  qualities  of  fraud,  as  it  is 
said  of  ihe  juramenium  scriptum  est  indivisible ,  et  non  est  admit- 
iendum  in  parte  verum  et  in  parte  falsum;  fdUnim  in  uno,  faJsum 
in  omnibus.  You  shall  not  recover  through  the  medium  of  a 
falsified  paper.  Prove  an  honest  case  in  any  other  way  than 
by  a  dishonest  paper.  This,  I  think,  may  be  done,  laying 
aside  the  paper;  for  where  there  is  a  subscribing  vritness  to  a 
receipt  whom  you  cannot  produce,  other  evidence  may  be  given 
of  payment  by  witnesses:  Maine  v.  Heckert,  6  Binn.  16.  So 
here  the  fact  of  sale  may  be  proved  by  other  vritnesses.  If  the 
subscribing  witnesses  were  dead,  proving  their  handwriting, 
the  falsified  instrument  would  be  evidence  of  the  sale  of  the 
lime.  This  would  be  a  consequence,  and  a  most  unjust  one. 
All  written  contracts,  whether  by  deed  or  not,  are  intended  to 
be  standing  evidence  against  the  parties  entering  into  them, 
and  so  much  of  the  business  of  the  world  depends  on  this 
kind  of  evidence  that  it  should  be  fortified  by  every  legal  sanc- 
tion, and  therefore  it  is  that  all  instruments  altered  in  a  ma- 
terial part  are  thereby  avoided.  There  is  a  most  beneficial 
effect  resulting  from  this,  that  persons  having  the  custody  of 
these  will  not  alter  them  for  fear  of  losing  their  security,  and 
the  reason  applies  as  well  to  instruments  intended  as  standing 
evidences  of  the  contract  as  instruments  which  are  depended 
on  as  the  sole  security;  and  the  true  reason  is,  that  it  would  be 
extremely  dangerous  to  permit  the  party  to  recover  by  the 
medium  of  written  evidence  as  it  originally  stood  after  an  at- 
tempt to  commit  a  fraud  by  covering  property  from  execution 
not  included  in  the  written  contract.  The  policy  of  the  law  is 
that  a  man  (nor  woman  either)  shall  not  take  the  chance  of 
committing  a  fraud,  and  when  the  fraud  is  detected,  use  the 
instrument  as  if  he  had  never  altered  it.    In  that  case  the  law 
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ictervenes,  and  avoids  the  falsified  instrament  or  imiing.  It 
it  avoids  it,  it  does  not  do  so  partially,  bat  for  evezy  legal  par- 
pose,  and  in  reason  there  can  be  no  difference,  whether  it  is 
made  use  of  as  an  instrument  of  title,  or  evidence  of  it;  both 
are  within  the  same  reason,  and  ought  to  be  within  the  same 
law.  I  have  not  been  able  to  find  a  decision  in  specie  the  same, 
but  in  reason  and  by  analogy  to  the  principles  of  evidence  it 
appears  to  me  clear  as  any  axiom  in  law,  that  the  writing  is 
defunct,  and  ought  not  to  have  been  received  in  evidence;  and 
I  think  also  the  evidence  of  Kinsey,  as  to  Peter  (whom  Mr. 
Pusey  testified  Miss  Clemson  had  hired  to  take  care  of  the 
cattle,  etc.)  ought  to  have  been  received.  It  was  evidence  in 
an  important  point  to  prove  the  possession  of  Miss  Clemson 
by  means  of  the  hiring  of  Peter,  but  the  question  respected 
the  actual,  visible,  notorious  possession.  It  then  became  un- 
doubted and  very  important  evidence  to  show  how  the  matter 
really  was;  to  prove  that  while  Peter  was  employed,  he  and 
Pusey  both  declared  that  he  was  the  hireling  of  Pusey;  and 
when  the  question  was  put  from  what  source  you  had  knowl- 
edge, the  court  took  the  witness  out  of  the  hands  of  the  counsel, 
and  put  certain  prefatory  questions  and  restrained  the  witness 
from  giving  any  evidence  of  any  conversation  between  Peter 
and  Pusey  as  to  a  hiring,  unless  it  was  in  the  presence  of  Miss 
Clemson,  or  proof  of  an  original  hiring.  This  was  not  mere 
hearsay  evidence;  it  was  the  best  evidence  the  nature  of  the 
thing  was  capable  of;  the  declaration  of  the  master  and  of  the 
servant  at  the  time  they  were  employed  about  the  property. 
It  was  not  to  charge  Miss  Clemson,  nor  to  destroy  a  contract 
by  a  conversation  between  others;  but  the  declaration  of  per- 
sons in  possession,  in  what  character  they  were  in  possessioo. 
It  was  the  rea  gestos  itself.  It  was  very  proof  of  actual  posses- 
sion in  Pusey.  It  destroyed  the  colorable  possession  of  Miss 
Clemson  by  means  of  Peter,  and  showed  the  realty  of  the  pos- 
session to  be  Pussy's.  Peter  had  before  been  in  the  employ- 
ment of  Pusey  in  the  same  way;  he  continued  to  act  under  his 
orders,  was  acting  under  his  orders  at  the  very  time  the  witness 
spake  of.  It  was  much  stronger  evidence  to  show  the  unaltered 
course  of  possession  in  Pusey  than  the  evidence  by  Mrs.  Pusey 
of  a  hiring  by  Miss  Clemson  was  to  show  the  contrary.  The 
declaration  of  a  tenant  in  possession  is  constantly  received  as 
to  whom  he  held  under;  not  as  evidence  of  title,  but  as  evi- 
dence of  possession,  and  the  character  of  the  possession.  I 
am  therefore  of  opinion  that  the  witness  should  have  been  saf- 
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fered  to  prove  the  conversatioii  between  Paaeyand  Peter  aboat 
the  hiring,  and  that  he  was  then  acting  as  the  servant  of  Pusej. 
The  points  on  which  the  instraction  of  the  court  was  requested 
by  the  defendant  in  error,  are  not  stated  with  precision.   These 
are  more  abstract  questions  of  law  than  predicated  on  any  state- 
ment of  the  facts  given  in  evidence.    This  is  always  wrong,  nor 
was  the  court  bound  to  answer  them  in  that  form.     The  answer 
to  the  first  point  was  correct.     It  is  not  necessary  that  the  paper 
should  be  delivered  to  the  assignee  in  the  presence  of  the  sub- 
scribing witnesses.  It  was  not  a  deed  taking  effect  from  delivery. 
The  witnesses  do  not  state  it  as  a  deed  delivered  in  their  pres- 
ence.    She  had  possession  of  it  by  the  delivery  of  Pusey.     The 
second  was  an  abstract  proposition  which  the  court  properly 
answered  in  the  affirmative.     Had  the  question  been  pat  to  the 
court  in  this  form,  whether  the  possession  as  proved  by  the  de- 
fendant was  sufficient  to  vest  property  in  Miss  Clemson,  against 
the  creditors  of  B.  Pusey,  the  answer  should  have  been,  I  ap- 
prehend, that  it  was  not.    There  was  no  contested  fact  to  be 
submitted  to  the  jury;  nothing  from  which  a  continued  legal 
possession  could  be  inferred.   There  was  no  real  change  of  pos- 
session.   Everything  continued  in  the  same  state,  occupied  and 
used  in  the  same  way,  and  by  the  same  persons  after  as  before  the 
sale.    Miss  Clemson  was  an  inmate  in  the  house  before;  she  con- 
tinued so  after  the  sale.  Peter  was  a  hireling  in  the  family  before; 
he  continued  so  after.    All  things  remained  in  statu  quo.   No  one 
ooming  to  deal  with  Pusey  could  possibly  discern  any  alteration. 
Every  act  of  ownership  which  the  property  was  susceptible  of, 
went  on  in  the  old  way.    The  possession  of  Peter  was  entirely 
<solorable.     He  jast  did  as  he  had  done  before,  acted  by  order 
and  under  the  direction  of  Pusey.     The  sale  was  inconsistent 
with  a  continuing  possession  in  Pusey.     An  absolute  uncondi- 
tional assignment  of  goods,  the  former  owner  continuing  in 
the  possession  of  them,  is  not  barely  evidence  of  fraud,  but  it 
is  fraud  itself,  unless  where  the  possession  is  consistent  with 
«ome  condition  or  trust  expressed  in  the  assignment,  and  unless 
the  court  are  prepard  to  unsay  and  to  unsettle  all  that  was  said 
and  settled  in  Clow  v.  Woods,  5  Serg.  &  B.  275  [9  Am.  Dec.  346], 
this  transaction  was  fraudulent  and  void  as  to  creditors.     That 
<;ase  was  very  fully  argued,  and  the  judgment  given  on  much 
deliberation.  We  adopted  no  new  principle,  set  up  no  new  doc- 
trine, but  allowed  a  stream  of  authority  which  established  the 
law  that  an  unconditional  sale,  where  the  possession  does  not 
accompany  and  follow  the  assignment,  is.  with  respect  to  cred* 
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itors  on  a  sound  construction  of  the  statute  of  Elizabeth,  a  fiaad^ 
and  should  be  so  declared  by  the  court.  I  now  speak  of  things 
capable  of  delivery.  There  cannot  be  a  concurrent  possession 
in  the  assignor  and  assignee;  it  must  be  exclusiye,  or  it  is  deemed 
colorable  and  fraudulent.  To  defeat  the  execution  there  must 
have  been  a  bona  fide  substantial  change  of  possession.  It  is 
mere  mockery  to  put  in  another  person  to  keep  possessioii 
jointly  with  the  former  owner.  A  concurrent  possession  with 
the  assignor  is  colorable.  I  do  not  put  the  case  on  the  ground 
of  actual  fraud  and  want  of  consideration.  I  presume  the  debt 
of  Miss  Clemson  to  be  a  just  one,  which  her  brother-in-law  ought 
in  moral  duty  to  have  secured,  and  in  point  of  honor  to  haye 
perferred.  But  on  the  policy  of  the  law,  looking  to  general 
consequences,  without  turning  to  the  right  or  to  the  left  as  par- 
ticular cases  of  hardship  may  occur,  the  plaintiff's  own  case 
showed  a  visible  possession  to  all  the  world  remaining  in  the 
debtor,  just  as  it  did  before  the  assignment.  There  was  no 
weighing  of  evidence,  no  inferential  circumstances,  nothing  from 
which  a  jury  could  draw  a  different  conclusion. 

The  court  erred  in  the  answer  to  the  third  proposition  of  the 
defendant  in  error,  as  I  have  before  stated.  The  alteration 
rendered  the  writing  null  and  void  to  all  purposes.  Master  v. 
MiUer,  4  T.  K.  424,  was  adopted  by  this  court  in  T?ie  Bank  of 
the  United  States  v.  Bussdl  db  Boone ^  3  Yeates,  391,  and  there  it 
was  determined  that  the  alteration  of  a  promissory  note  by  the 
payee,  whereby  the  time  of  payment  was  retarded,  avoided  the 
note  in  the  hand  of  an  innocent  indorsee.  The  fourth  specified 
error  does  not  appear  on  the  record,  and  the  court  will  not  re- 
view evidence  of  a  fact  to '  reverse  a  judgment.  The  declara- 
tion lays  the  cause  of  action  as  between  the  teste  and  return  of 
the  writ.  The  day  when  the  writ  issued  is  no  part  of  the 
record.  The  memorandum  of  the  day  when  the  vnit  was  taken 
out  on  the  issuing  docket,  might  be  evidence  of  the  fact  in  a 
case  requiring  proof;  as  of  the  day  when  a  writ  issued  to  save 
the  statute  of  limitations,  on  a  replication  of  assumpsit  infra 
sex  annos  ;  or  it  might  be  shown  on  the  trial,  as  evidence,  that 
the  defendant  had  shown  a  cause  of  action  subsequent  to  its 
commencement,  when  the  jury  would  be  directed  to  find  against 
plaintiff,  or  he  become  nonsuit.  Though  in  the  formal  making 
up  of  a  record,  the  date  of  the  time  of  actually  issuing  process 
is  never  inserted,  because  it  is  no  part  of  the  record,  and  the 
praecipe  is  not,  to  this  purpose,  a  part  of  the  record;  courts  will 
use  it  to  advance  justice  by  amending  writs  agreeably  to  the 


Dec.  1823.]  Naileb  v.  Stanlet.  691 

praecipe^  bat  never  to  defeat  a  jadgment.  But  this  very  point 
was  settled  in  the  court  of  errors  and  appeals:  Skinner  ▼.  Robe- 
ton,  And  the  yerdict  would  cure  it,  for  it  could  not  be  found 
for  the  plaintiff,  but  on  evidence  of  a  cause  of  action,  a  taking 
before  the  action  brought:  4  Mass.  264.  But  for  the  other 
cause,  the  judgment  is  reversed,  and  a  venire  faciaa  de  novo 
awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Alteration  of  Instruments. — See  Stakl  v.  Berger,  ante,  666^  and  note» 
and  WoodwoTth  y.  Bank  of  ATneriea,  10  Am.  Deo.  ^9,  and  note. 

Betention  of  Possession  bt  Vendor. — See  SturUvcmt  v.  BaUard^  6  Am. 
Bea  V&lf  and  note,  where  the  doctrine  prevailing  in  New  York  is  shown  to 
be  not  in  harmony  with  that  of  the  principal  case.  In  Clow  v.  Woods,  9  Am. 
Dec  346,  and  in  the  note  thereto,  the  decisions  in  Pennsylvania  are  reviewed, 
and  the  rule  regarding  the  presumption  of  frand  arising  from  the  retention 
of  possession  by  the  mortgagor  or  vendor  of  goods  mortgaged  or  sold,  stated 
to  be  the  same  as  that  in  Babb  v.  CUmaon,  The  New  York  doctrine  is  that 
it  is  but  prima  fade  evidence  of  frand  for  the  vendor  to  keep  possession  of 
the  goods;  in  Pennsylvania  it  is  considered  frand  per  se.  For  the  role  of  de* 
cision  in  other  states,  see  Mason  v.  Baker,  10  Am.  Dea  724;  PaUtn  v.  8mUh^ 
Id.  166;  Brooks  v.  Powers,  8  Id.  99,  and  note  upon  the  Massachusetts  mls^ 
the  same  as  that  of  New  York. 


Naileb  v.  Stanley. 

[10  SxBOSAiiT  It  Bawlb,  480.] 

ClONTRiBunoN,  Assumpsit. — If  several  persons  own  property,  subject  to  a 
common  incumbrance,  assumpsit  is  not  the  proper  remedy  to  compel 
contribution. 

CoNTREBiniON  BETWEEN  SUCCESSIVE  PURCHASERS. — If  a  judgment-debtor, 
at  different  times,  seU  different  parts  of  his  land  to  different  persons,  and 
the  lands  last  sold  are  taken  under  execution,  no  action  can  be  sustained 
against  the  prior  purchasers  for  contribution. 

Ebbob  to  the  common  pleas.  Stanley  brought  an  action  of 
assumpsit  to  recover  contribution  from  the  executors  of  Nailer, 
on  the  ground  that  Nailer  and  Stanley  had  purchased  land  from 
Yanleer  upon  which  a  judgment-lien  in  favor  of  a  judgment- 
creditor  of  Tanleer  had  attached,  and  that  Stanley's  tract  had 
been  levied  upon  and  sold,  thereby  discharging  the  lien. 
Nailer  purchased  before  Stanley,  aud  left  lands  belonging  to 
Yanleer  sufficient  to  pay  the  judgment.  Yerdict  and  judgment 
for  the  plaintiff  below. 

Edwards  and  Tilghman,  for  the  plaintiffs  in  error. 

IHUingham  and  HemphUl,  corUra. 
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Bj  Oourty  Duncan,  J.     The  doctzine  of  coiitribation»  as  le- 
spects  the  contribution  to  be  made  where  there  are  several  pur- 
chasers of  several  tracts  of  land,  the  estate  of  one  of  whom 
has  been  sold  on  a  judgment  binding  the  lands  of  all,  is  un- 
trodden ground,  covered  with  difficulties.     Where  lands  cannot 
be  sold,  but  extended  for  payment  of  debts,  scire  facias  and 
audita  querela  may  afford  ample  redress;  but  where  the  lands 
themselves  may  be  sold  as  chattels,  they  are  not  calculated  to 
meet  the  exigency.     The  remedy  by  a  personal  action  at  com- 
mon law,  an  action  for  money  paid,  laid  out  and  expended, 
against  the  proprietor  called  on  for  contribution,  would  not  be 
equitable,  and  equity  is  the  basis  of  the  action  of  assumpsit. 
For,  if  it  be  a  personal  action,  then  prior  judgments  might  in- 
tervene and  exhaust  the  lien;  and  besides,  in  case  of  the  pro- 
prietor's death,  what  grade  in  the  scale  of  priority  is  this  to 
take?    Simple  contract  debt,  by  specialty  or  judgment?    And 
moreover,  the  defendant  before  judgment  might  mortgage  or 
sell  the  land.    If  it  is  devised,  the  heir  might  take  it  cwn  onere; 
but  if  the  personal  representatives  are  sued,  how  is  the  judg- 
ment to  be  ?    Specific,  de  hoc  terra,  or  general  ?    These  are 
some  of  the  difficulties,  but  there  is  another  still  greater.    The 
rights  to  land  are  very  transitory.    In  the  course  of  a  few 
years,  the  title  passes  through  many  hands.     Which  of  the 
owners  would  the  right  of  a  personal  action  attach  on?    Or 
would  it  on  all  jointly  or  respectively  giving  to  him  calling  for 
a  contribution,  the  right  to  sue  any  one.     At  law  the  party  is 
driven  to  an  audita  querela  or  9cire  facias,  to  defeat  the  execu- 
tion, and  compel  the  execution  against  all.    Most  of  the  cases 
are  in  equity,  and  not  at  law;  but  still  I  apprehend  it  a  pro- 
ceeding in  rem,  in  which  the  terre-tenants  are  made  parties, 
and  the  decree  for  satisfaction  out  of  the  land.     It  is  said  by 
Lord  Coke,  in  Sir  WiUiam  Herbert's  case,  3  Bep  14,  6  b. ,  note. 
Header,  where  it  is  said  before  and  after  in  the  books:  '^  That 
if  one  purchaser  be  only  extended  for  the  whole  debt,  he  shall 
have  contribution,  it  is  not  thereby  intended  that  the  other  shall 
give  or  allow  him  anything  by  way  of  contribution,  but  it 
ought  to  be  intended  that  the  party  only  who  is  only  extended 
for  the  whole  may,  by  audita  querela  or  scire  facias,  as  the  case 
may  require,  defeat  the  execution,  and  thereby  he  shall  be  re- 
stored to  all  the  mesne  profits;  and  compel  the  connizee  to  sue 
execution  for  the  whole  land;  so  in  this  manner  every  one  shall 
be  contributors,  hoc  est  the  land  of  every  terre-tenant  be  equally 
extended." 
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From  this  it  would  appear  that  the  whole  proceeding  must 
be  in  rem,  and  in  reason  it  should  be  so.  The  lands  may  fall 
in  Talne,  the  buildings  may  be  consumed  by  fire,  and  in  that 
case  it  would  be  most  unjust  that  the  purchasers  should  pay 
beyond  the  real  value  of  the  thing.  He  might  claim  to  aban- 
don it  altogether.  I  can  see  no  answer  to  these  questions. 
This  is  one  among  some  other  instances  in  which  our  juris- 
prudence is  defective  for  want  of  chancery  powers.  If  an 
action  of  common  law  can  be  supported,  I  think  it  can  be  only 
by  proceeding  in  reni,  and  to  judgment  de  terria,  as  in  case  of 
a  legacy  charged  on  land  where  the  action  must  be  brought 
against  the  executors  and  terre-tenants,  and  the  judgment  be 
so  entered  as  to  charge  the  land  only,  and  not  the  person  of  the 
defendant:  Brouxne  et  al.  v.  Ikrey's  Executors,  4  Serg.  &  B. 
213  [8  Am.  Dec.  693].  That  jurisdiction  was  assumed  ex  necea^ 
miaie,  Oauae  y.  WUey,  Id.  525,  there  being  no  court  of  chancery 
here,  and  the  same  necessity  exists  in  this  case,  and  I  do  not 
say  but  that  a  writ  and  declaration  might  be  so  framed  as  to 
meet  this  case.  But  it  cannot  be  by  an  action  of  assumpsit,, 
arising  by  implication  of  law,  where  there  is  no  express  promise* 
to  pay.  This  was  the  case  here,  and  the  judgment  is  a  general 
one,  and  not  specific,  to  be  levied  of  this  tract.  Whether  this 
would  be  cause  to  reverse  the  judgment,  is  not  necessary  now 
to  be  decided,  because  there  is  an  objection  to  the  right  itself, 
in  every  mode  and  form,  at  law  and  in  equity.  For  this  is  not 
a  case  of  contribution.  No  contribution  lies  between  these 
parties.  The  plaintiff  below  could  neither  by  audita  querela, 
9cire/acia8,  or  bill  in  equity,  compel  a  contribution.  I  was 
struck  with  the  reasons  of  the  counsel  of  the  plaintiffs  in  error, 
though  they  produced  no  adjudged  cases,  for  why  should  the 
second  purchaser  come  in  as  the  first.  He  can  stand  in  no 
better  situation  than  Yanleer.  He  took  it  subject  to  all  the 
incumbrances  against  Yanleer.  He  was  bound  to  look  to  the 
state  in  which  Yanleer,  and  in  which  Nailer  stood.  How  then 
did  tbey  stand?  Excluding  this  property  sold  to  Nailer,  there 
was  land  enough  held  by  Yanleer  to  satisfy  this  judgment.  It 
appeared  to  me  in  principle  that  Nailer  could  not  be  called  on 
for  contribution.  A  man  seised  of  twenty  tracts,  worth  twenty 
thousand  pounds,  is  incumbered  with  a  judgment  for  a  thou- 
sand pounds.  Would  any  purchaser  demur  at  this  incum- 
brance (knowing  there  was  sufficient  left  to  pay  it),  to  purchase 
one  of  these  tracts?  The  plaintiff's  first  count  discloses  the 
fact  of  the  defendant  being  the  first  purchaser,  and  that  Yan- 
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leer  bad  other  lands  sufficient  to  pay  tliQ  judgment,  among 
others,  the  veiy  land  which  Stanley  bought. 

If  the  lands  had  descended,  or  been  devised  by  Yanleer,  his 
heir  or  devisee  could  not  have  compelled  contribution.  The  pur- 
chaser stands  in  no  better  state.  He  had  notice  exactly  of  the 
«tate  in  which  the  judgment  stood,  and  of  the  state  in  which 
Nailer  stood  with  regard  to  Yanleer.  Knowing  all  this,  he  buys, 
and  knowing  this  or  having  the  means  of  knowing  this  from  the 
record,  it  is  not  consistent  with  any  just  principle  that  he 
could  put  Nailer  in  a  worse  state  than  he  stood  with  Yanleer, 
or  that  Yanleer  could  convey  to  him  any  better  right  than  he 
held  himself.  If  we  had  a  court  of  chancery,  and  the  owner  of 
A  judgment  had  attempted  to  enforce  it  against  the  lands  sold 
to  Nailer,  he  would  have  been  bound,  upon  due  application,  to 
liave  levied  the  judgment  on  the  land  remaining  unsold  by  Yan- 
leer, because  it  was  his  proper  debt,  and  he  ought  to  pay  it; 
and  the  creditor  could  only  resort,  on  that  being  exhausted,  to 
the  land  sold  to  Nailer:  Sir  WiXLiam .  Herbert* 8  case,  3  Co.  11; 
Harrison  v.  Woodhuuse^  Select  Cases  in  Chancery,  3,  4;  and  in 
Ashwood  d  Ashton's  case,  Coke  and  Hobart  both  observed  that 
.as  against  his  own  conveyance,  the  conuzor  of  a  statute  cannot 
require  contribution.  Now  it  does  appear  to  me,  that  Stanley 
stood  in  the  shoes  of  Yanleer;  they  were  both  in  equalijure,  and 
this  was  the  opinion  of  Chief  Justice  Kent,  5  Johns.  Ch.  241, 
that  there  is  no  contribution  between  purchasers  in  succession, 
at  different  times,  of  different  parts  of  the  estate  of  a  judgment 
debtor,  for  between  them  there  is  no  equality.  This  learned 
judge  then  puts  our  veiy  case.  "  Thus,  for  instance,  if  there 
be  a  judgment  against  a  person  owning  at  the  time  three  acres 
of  land,  and  he  sells  one  acre  to  A.,  the  two  remaining  acres  are 
ffrst  chargeable  in  equity  with  payment  of  the  judgment-debt, 
whether  the  lands  be  in  the  hands  of  the  debtor  himself,  or  his 
lieirs.  If  he  sells  another  acre  to  B.,  the  remaining  acre  is  then 
chargeable  in  the  first  instance,  with  the  debt  as  well  against  B. 
as  against  A.;  and  if  it  should  prove  insufficient,  the  acre  sold 
to  B.  ought  to  supply  the  deficiency  in  preference  to  the  acre 
already  sold  to  A. ,"  because,  as  he  first  observes, "  when  B.  pur- 
chased his  land,  he  took  it  chargeable  with  the  debt  in  the  hands 
of  the  debtor,  and  in  this  respect,  we  may  say  of  him  as  of  the 
heir,  he  sits  in  the  seat  of  the  grantor,  and  must  take  the  land 
with  all  its  equitable  burdens,  and  it  cannot  be  in  the  power  of  . 
the  debtor,  by  the  act  of  assigning  or  selling  his  remaining  lands, 
to  throw  the  burden  of  a  ratable  part  of  it  back  on  A." 
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The  debt  is  only  a  personal  obligation  of  the  debtor,  and  the 
•charge  on  the  land  is  by  way  of  security,  and  is  not  analogous 
to  a  rent  charge,  which  grows  out  of  the  land,  and  when  any 
purchaser  of  a  distinct  part  charged  with  the  rent  takes  it,  he 
takes  it  with  such  proportionable  part.  The  owners  of  the  land 
in  that  case  stand  equal,  and  if  the  whole  rent  be  levied  on  one, 
he  shall  be  eased  in  equity  by  a  contribution  from  the  rest  of 
the  purchasers  because  of  the  equality  of  rights  between  them: 
1  Eq.  Ab.  112,  cites  Cary,  3.  It  is  the  opinion  of  the  court  that 
the  judgment  be  reversed  for  this  reason. 

In  OUl  y.  Lyon,  1  Johns.  Ch.  440,  the  same  principle  had 
been  decided.  A  mortgagee  sold  part  of  the  mortgaged 
premises  to  Lyon,  and  the  rest  was  sold  under  a  subsequent 
judgment,  and  it  was  held,  that  the  mortgage  was  first  to  be 
satisfied  out  of  the  lands  purchased  under  the  judgment,  and 
Lyon  was  not  bound  in  equity  to  bear  any  proportion  of  the 
mortgage  debt,  unless  the  residue  of  the  mortgaged  premises 
should  not  be  sufficient  to  satisfy  it,  and  in  yeiy  plain  terms  the 
law  is  stated,  that  a  subsequent  purchaser  could  not  stand  in  a 
better  situation  than  the  judgment-debtor,  as  it  respected  the 
fair  purchaser. 

It  is  proper  to  observe  that  this  opinion  is  founded  on  the 
assumption  that  the  first  conveyance  is  recorded  within  the  sis 
months,  or  notice  of  the  conveyance  given  to  the  subsequent 
purchaser.  On  a  different  state  of  things  the  court  give  no 
opinion. 

Judgment  reversed. 


CoNTBiBtrnoN  Amoko  Holdkbs  07  JscmsBEBXD  Lands.— Although  the  doc- 
trine of  contribution  here  umonnoed  was  not  immediately  adopted  in  Pennayl- 
vania,  and  was  repudiated  in  Prubytenan  CorporaUon  v.  Wallaee,  3  Rawle, 
109,  yet  it  ia  now  considered  as  declaratory  of  the  law  in  this  regard,  having 
been  expressly  approved  in  Cawden*s  estate,  1  Barr.  269,  and  followed  in  Mc- 
ComUch's  appeal,  57  Pa.  St.  54.  And,  notwithstanding  the  difference  of 
opinion,  that  once  prevailed  upon  this  question  the  courts,  with  a  few  excep- 
tions, have  very  generally  concurred  in  laying  down  the  rule,  that  where  one 
owning  lands  subject  to  an  incumbrance,  sells  or  transfers  different  parcels, 
at  different  times,  to  different  persons,  as  incumbrancers  or  purchasers,  the 
lands  in  their  hands  are  to  be  applied  in  satisfaction  of  the  common  incum- 
brance in  the  inverse  order  of  the  transfer.  That  is,  no  parcel  can  be  resorted 
to  until  the  conmion  incumbrancer  has  exhausted  his  remedy  as  against  the 
parcels  subsequently  transferred:  OUl  v.  Lyon,  1  Johns.  Ch.  447;  Ouyonv. 
Knapp,  6  Paige,  35;  Bamee  v.  AfoU,  64  K.  Y.  396,  402,  where  it  is  specially 
said  concerning  the  lien  of  a  judgment:  "Had  there  been  other  lands  in- 
cumbered by  the  same  judgment,  whether  owned  by  the  judgment-debtor  or 
eonveyed  by  him  to  otiiers,  the  plaintiffs  might  have  compelled  the  sale  of 
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the  lands  in  that  order  which  would  have  preserved  the  rights  and  eqoite 
of  all;  that  is,  the  sale  of  the  lands  owned  by  the  debtor  first  in  order,  ud 
then  those  which  had  been  sold  by  the  debtor  in  the  inverse  order  of  aliflns- 
tion:"  AUaa  v.  Clark,  17  Pick.  64;  CAose  v.  Woodbury,  6  Cnsh.  143;  Fitev. 
Goodnow,  12  Allen,  474;  Lyman  v.  Lyman,  32  Vt.  79;  Mount  v.  PotU,  23  N. 
J.  E.  (8  C.  R  G.)  188;  OadtiU  v.  Lint,  13  Id.  400  (2  Beasley);  Commmiai 
Bank  v.  We$tem  Ruerve  Bank,  11  Ohio,  444,  a  question  of  priority  undsr  the 
lien  of  a  judgment:  Holdeny.  Pike,  24  Me.  427;  MarakaU  v.  Moore,XlSL 
821;  2  Story's  Equity,  sec.  1233  d. 

In  Barden  v.  Brady,  37  Qa.  660,  it  is  held  that  inaamnch  as  a  judgnNot 
binds  all  the  property  of  the  defendant  from  its  date,  equity  will  not  compel 
the  plaintiff  to  levy  on  that  portion  of  the  property  last  sold  by  the  def odaat 
and  sell  that  before  he  can  proceed  against  property  sold  previoaaly  io 
to  that  last  sold.  And  in  Kentnoky,  Dkkey  v.  Than^mm,  8  6.  Mod.  312, 
Chief  Justice  Marshall  say%  that  it  decided  by  anthority,  even  if  not  by  rea- 
son, so  far  as  that  state  is  ooncemed,  that  the  rule  as  to  the  appUostion  of 
properiy  to  the  satisfaction  of  a  mortgago  in  the  inverse  order  of  its  tmsfor 
by  a  mortgagor,  does  not  prevail,  but  the  transferrees  most  oontribnis  xrt- 
ably. 


CASES 


IK  THS 


CONSTITUTIONAL  COURT 


OY 


SOUTH   OABOLINA. 


AxsoN  V.  Blaeelt. 

[9  MoOoBD»  C] 

A  Win's  FltOMiBB  TO  Pay  a  debt  oontnoted  by  her  while  sole  will  not  take 
the  case  oat  of  the  statute  of  limitations. 

SuHMAET  piooess  againsfc  Blakely  and  wife  to  reooTer  certain 
money  had  and  received  by  the  wife  before  her  marriage,  from 
the  petitioner's  father,  on  his  account,  and  to  be  paid  to  him, 
the  date  of  the  account  being  1803.  Pleas,  non-assumpsit  and 
the  statute  of  limitations.  The  plaintiff,  to  take  the  case  out 
of  the  statute,  gave  in  evidence  an  admission  by  the  wife  since 
her  marriage,  that  she  was  indebted  to  the  plaintiff,  and  a 
promise  to  pay  the  debt.  The  admission  and  promise  were 
made  in  the  husband's  presence,  but  he  did  not  assent  thereto^ 
and  he  declined  to  pay  the  debt.  The  sole  question  was  as  to 
the  sufficiency  of  this  evidence  to  remove  the  bar  of  the  statute. 
Decree  by  Colcock,  J.,  in  the  court  below,  for  the  plaintiff.  A 
motion  is  now  made  to  reverse  the  decree,  on  the  ground  that  a 
new  promise  by  the  wife  alone  did  not  take  the  case  out  of  the 
statute. 

WTnle^  for  the  motion. 

By  Court,  Coloook,  J.  It  was  conceived  that  this  case  might 
form  an  exception  to  the  rule,  that  a  feme-covert  cannot  bind 
her  husband  without  his  assent.  It  appearing  that  the  debt 
was  justly  due  and  the  wife  desirous  to  pay  it,  I  thought  it 
might  be  distinguished  from  oases  where  the  contract  itself  was 
originally  entered  into  after  marriage.  First,  because  one  so 
oontnoting  with  a  feme-covert  might  be  on  his  guard.    Sec- 
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ondly,  because  the  hosband  might,  in  reality,  be  benefited  by 
the  debt;  and  lastly,  because  the  efifect  of  the  application  of 
such  a  rule  would  be  to  destroy  all  confidence  in  women,  while 
single,  and  probably  lead  to  that  very  disagreement  between 
man  and  wife  which  it  is  the  policy  of  the  rule  to  preyeut;  for 
an  houorable  wife,  desirous  to  discharge  a  debt  justly  due,  and 
long  due  by  the  kind  indulgence  of  a  brother  (as  in  this  case), 
must  feel  indignant  at  the  idea  of  her  husband  shielding  him- 
self under  the  law.  My  brethren,  however,  think  the  rule  ap- 
plicable to  the  case,  and  the  motion  is  consequently  granted. 

NoTT,  HuoBB,  Gastt,  Bighabdson  and  Johnboh.  JJ.  ,  ooncuned. 


YOUNGBLOOD   V.  LoWBT. 

[a  MoCOBD,  80.] 

DiSTBias  lOB  Bint.— A  hone  sent  to  a  livery-stable  to  be  led  and  owed  for 
oaimot  be  distrained  for  rent. 

■ 

DiSTBXss.    The  opinion  states  the  case. 
King^  for  the  plaintiff. 
Orimke,  contra. 

By  Court,  Bat,  J.  The  point  submitted  to  me  by  the  plead- 
ings in  this  case  is,  whether  a  horse  sent  to  a  public  liyety-eta- 
ble,  to  be  fed  and  taken  care  of,  is  liable  to  distress  for  rent  in 
arrear,  due  from  a  tenant  to  his  landlord.  Formerly  all  goods 
and  chattels  of  every  kind  found  upon  the  premises  were  liable 
to  be  distrained  for  rent  in  arrear,  whether  in  fact  they  belonged 
to  the  tenant  or  a  stranger.  This  authority  allowed  by  law  to 
a  landlord  to  be  his  own  avenger,  or  of  administering  redress 
to  himself,  is  the  relict  of  the  old  feudal  system,  and  became 
extremely  oppressive  to  the  community  at  large,  as  no  man's 
property  was  safe  from  the  all-grasping  power  of  land  holders. 
The  property  of  strangers  traveling  through  a  country,  calling 
for  hospitality,  or  neighbors  visiting  or  holding  a  friendly  inter- 
course with  each  other,  or  their  cattle  straying  or  accidentally 
found  on  the  premises  in  possession  of  another,  were  all  liable 
to  be  distrained  for  rent,  although  they  had  never  made  any  con- 
tract vnth  the  owner  of  the  soil,  or  even  knew  that  any  rent  was 
due  from  the  tenant  for  the  use  of  the  lands  he  occupied;  by 
means  whereof  one  man's  property  was  taken  away  from  him 
forcibly,  and  without  his  consent,  to  pay  the  debt  of  a  third 
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person  to  whom  he  was  never  under  any  obligation,  which  is 
dearly  inconsistent  with  every  idea  of  justice,  and  that  security 
of  property  which  every  citizen  ought  to  enjoy  in  a  free  countiy. 
I  am  very  much  disposed  to  think  that  this  whole  system  of  dis- 
tress for  rent  was  inapplicable  to  the  circumstances  originally 
of  the  British  colonies,  where  the  ancient  feudal  system  was 
utterly  unknown,  and  nothing  but  colonial  dependence  could 
have  permitted  it  to  gain  a  footing  in  America  in  subservience 
to  British  policy;  accordingly  some  of  the  colonies,  particularly 
Connecticut  (and  I  am  informed  Rhode  Island)  never  permitted 
this  law  of  distress  for  rent  to  be  introduced:  2  Swift,  89  a. 
Xiverything  in  that  state  depends  upon  contract,  by  which  alone 
a  man  ought  to  be  made  liable  for  debt,  and  his  goods  subjected 
to  seizure  and  sale.  And  it  may  one  day,  and  that  perhaps  not  a 
very  distant  day,  become  a  question  well  worthy  of  the  atten- 
tion of  the  legislature  of  this  state,  whether  they  will  not  abol- 
ish it  in  South  Carolina,  and  place* the  contract  for  rent  on  the 
same  footing  with  all  other  contracts  between  men;  in  which 
one  man,  whatever  his  landed  estate  may  be,  will  not  be  per- 
mitted to  take  the  law  into  his  own  hands,  and  be  his  own  min- 
ister of  justice,  by  taking  the  property  of  an  innocent  man  for 
the  debt  due  from  his  tenant,  although  found  upon  the  premises 
demised. 

In  England,  it  is  true,  that  in  process  of  time,  the  rigor 
of  this  ancient  policy  of  the  feadal  right  in  this  instance, 
has  been  released,  and  a  variety  of  exceptions  were  made 
from  this  law  of  distress,  and  exemptions  established  from 
this  unjust  and  unreasonable  power  of  landlords;  as  a  horse 
standing  in  a  smith's  shop  to  be  shod,  or  in  a  stable  of  a  common 
inn,  or  cloth  at  a  tailor's  house,  or  com  sent  to  a  mill  or  to 
market,  which  are  all  supposed  in  common  presumption  not  to 
belong  to  the  tenant  or  occupier  of  the  house,  and  many  other 
things  of  the  like  nature.  And  so,  if  a  man  ride  a  horse  to  the 
house  of  another,  and  is  there  taken  sick,  which  occasions  him 
to  tarry  a  few  days,  his  horse  cannot  be  distrained  by  a  landlord; 
so  also,  if  a  clothier  carries  wool  to  spin,  neither  the  horse  nor 
the  yam  is  liable  to  distress.  All  these,  and  many  exemptions 
have  been  made  from  necessity  and  public  utility  to  the  com- 
munity, as  also  for  the  benefit  of  trade  and  commerce,  which 
are  to  be  found  in  the  books.  But  it  is  said  that  a  public  livery* 
stable  does  not  form  one  of  these  exceptions.  To  this,  I  answer, 
if  things  are  privileged  from  distress  on  the  score  of  necessity, 
utility  and  public  convenience,  as  above  enumerated,  it  appears 
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to  me  that  livery-Btables  are  of  as  great  a  public  eonyemenoe 
and  utility  as  public  inns^  and  come  equally  within  the  Bound 
policy  and  reason  of  the  law,  and,  therefore,  ought  to  be  placed 
upon  the  same  footing  as  public  inns,  and  although  of  more 
recent  establishment  than  public  inns,  are  yet  like  new  trades; 
they  are  under  the  same  protection  as  old  ones  of  the  same 
kind.  The  true  foundation  of  all  the  exemptions  from  this 
rigorous  law  of  distress  is  the  detriment  the  common  weal 
would  suffer,  if  such  things  should  be  liable  to  distress  under  all 
such  pressing  circumstances.  It  is  almost  imnecessary  to  add 
that  the  circumstances  and  situation  of  Carolina  call  loudly  for 
such  an  exemption,  for  it  is  well  known  and  notorious  that  al- 
most the  whole  of  the  citizens  of  the  state  are  obliged  occasion- 
ally to  resort  from  the  country  to  this  great  and  only  mart  and  sea- 
port, to  transact  their  commercial  concerns  and  other  business 
essentially  necessaiy  to  their  interests;  and  that  numerous 
strangers  and  travelers  are  constantly  passing  and  repassing 
through  Charleston,  to  and  from  other  parts  of  the  union,  so 
that  the  public  inns  could  not  accommodate  the  one  twentieth 
part  of  them. 

Hence  the  absolute  necessity  for  these  public  establishments 
for  the  care  of  horses  and  carriages,  while  our  citizens  and 
strangers  are  comfortably  lodged  and  accommodated  at  private 
lodgings  and  boarding-houses,  during  their  stay  in  the  city. 
To  expose,  therefore,  such  a  mass  of  valuable  property  to  the 
grasp  of  insatiable  landlords  would  ruin  and  destroy  those 
valuable  establishments  of  liveiy-stables  in  every  part  of  the 
town,  or  render  them  so  dangerous  and  uncertain  that  no  pru- 
dent man  would  make  himself  liable  to  such  a  hazard.  The 
public  inconvenience,  therefore,  would  be  beyond  calculation. 
I  am  aware  pf  the  case  of  Frances  v.  WyaU,  3  Burr.  1504,  where 
all  the  law  for  and  against  this  exemption  is  brought  forward, 
and  even  in  that  case,  it  was  a  matter  of  so  much  doubt  among 
the  judges,  that  after  two  learned  arguments  they  ordered  a 
third.  In  1  W.  Bl.  485,  it  is,  however,  said  that  judgment  was 
afterwards  given  for  the  defendant,  upon  the  ground  of  its 
being  part  of  the  premises  demised,  which  distinguishes  it  from 
the  case  of  goods  sent  to  be  manufactured  and  the  other  ex- 
ceptions out  of  the  rule;  so  that,  in  fact,  the  whole  ground 
seems  to  have  been  changed  by  the  nature  of  the  judgment. 
But  that  case  is  very  distinguishable  from  the  one  under  con- 
sideration. That  was  a  case  where  a  coach  had  been  placed  in 
a  house  hired  from  a  liveiy-stable  keeper,  and  the  owner  of  the 
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coach  might  have  been  considered  as  an  nnder-tenant,  and 
therefore  his  goods,  according  to  the  law  of  distress,  became 
liable  for  the  rent,  and  on  that  account.  Lord  Mansfield  said, 
judgment  was  given,  as  it  was  part  of  the  premises,  i.  e.,  the 
rent  for  the  use  of  it.  The  present  case,  however,  is  one  where 
a  traveler,  or  a  gentleman  from  the  country,  sent  his  horse  to 
be  fed  and  taken  care  of  at  a  public  livery-stable,  as  at  a  com- 
mon inn,  during  his  stay  in  town,  and  therefore,  in  my  opinion, 
cannot  be  likened  to  the  case  of  a  man  hiring  the  use  of  a 
coach-house;  for  which  reason,  according  to  the  best  of  my 
judgment,  it  ought  to  be  placed  upon  the  same  footing  exactly 
as  a  common  inn,  as  they  both  come  within  the  same  reason  of 
the  law.  If  any  former  case  had  ever  been  determined  in  this 
state  upon  the  subject,  I  should  have  found  myself  bound  by 
it;  but  as  no  such  case  has  ever  been  adjudged,  within  my 
knowledge,  I  think  myself  at  liberty  to  make  such  a  decision  as 
will  best  answer  the  ends  of  justice  at  this  day  in  South  Caro- 
lina, and  best  suit  the  situation  and  circumstances  of  the  coun- 
try in  point  of  utility  and  public  convenience.  Upon  the  whole, 
therefore,  my  opinion  is,  that  judgment  should  be  entered  for 
the  plaintiff  in  demurrer« 

COLOOGK,  NOTT,  HuOSB,  JOHKSON,  GaITTT  and  BlOHABnSON,  JJ., 

concurred. 


Glaeee  V.  State. 

[aiioOoBD,  n,] 

Febbtxak,  Who  la  Nor. — A  person  volnntarily  miming  a  boat  upon  a 
pnblic  water,  without  any  exclusive  right  of  carrying  paBsengera  for 
hire,  ia  not  a  ienymao.  exempt  from  duty  imder  the  militia  act. 

A.  LicxNSiED  Sba-fabing  Man,  if  not  actually  employed  in  that  busineBs  at 
the  time  of  summons,  is  not  exempt  from  militia  duty. 

Appuoation  for  a  prohibition  to  restrain  an  officer  from  Ictj- 
ing  a  militia  fine. 

Crofts,  for  the  application 

Kennedy,  contra. 

By  Court,  Bat,  J.  The  first  ground  of  this  application  was 
that  the  applicant  was  the  owner  of  a  boat  which  plied  between 
Charleston  and  Sullivan's  island,  which  constituted  him  a 
ferryman;  Second.  That  he  had  a  license  as  the  master  of  a 
coasting  vessel,  and  was  sometimes  employed  in  that  service. 

With  respect  to  Clarke's  first  ground,  I  was  of  opinion  that 
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employing  a  boat  betireen  this  city  and  Solliyan's  island  did 
not  oonstitate  him  a  ferryman  within  the  meaning  of  the  ex- 
emption at  common  law,  or  the  militia  act,  as  there  were  at 
least  twenty  persons  who  employed  boats  of  different  kinds  be- 
tween Charleston  and  Sullivan's  island,  all  of  whom  had  equal 
rights,  and  that  twenty  more  might  employ  boats  in  the  same 
business  if  they  thought  proper.  There  was  nothing  exdusiTe 
or  which  was  confined  to  a  single  individ  aal  in  that  kind  of  in- 
tercourse; it  was  equally  open  to  all.  Whereas,  a  fenyman, 
in  the  understanding  of  the  common  law,  and  also  of  the 
militia  act,  was  one  who  had  the  exclusive  right  of  transporting 
passengers  over  rivers  or  other  watercourses,  for  hire,  at  an 
established  rate;  and  no  other  person  coxdd  keep  or  employ  a 
boat  to  his  prejudice,  either  at  the  same  place  or  within  a  lim- 
ited distance  above  or  below  him;  and  he  was  bound  at  all 
t\mes  to  be  ready  with  good  boats  and  craft  to  convey  passen- 
gers backwards  and  forwards,  otherwise  an  action  would  lay 
against  him.  In  the  present  case,  however,  Mr.  Clarke  was 
under  no  such  obligation.  It  was  merely  optional  in  him  to  go 
and  carry  what  and  when  he  pleased.  He  could  not,  there- 
fore, be  considered  in  law  as  a  ferryman,  only  as  the  owner  of 
a  boat,  who  was  employed  occasionally  (when  he  pleased)  in 
carrying  passengers  and  their  baggage  to  and  from  Sullivan's 
island.  And  with  regard  to  his  being  a  sea-faring  man,  it  was 
alleged  that  be  had  got  a  license  from  the  custom-house  for 
commanding  a  coaster;  but  when  and  at  what  time  did  not  ap- 
pear. Nor  did  it  appear  that  he  was  employed  in  that  busi- 
ness at  the  time  he  was  summoned  to  do  duty  as  a  militia  man. 
And  the  exemption,  by  the  militia  law,  extends  only  to  those 
who  are  actually  employed  in  the  sea-faring  business  at  the 
time  of  summons. 

CoLOocK,  Or AJXTT,  JoHNSOK  and  BiCHABDSoiT,  JJ.,  coucurred. 


Upon  the  remedy  for  disturbing  one  in  (lie  enjoyment  of  a  feny,  see  £eu 
V.  RawUss,  12  Am.  Dec.,  295  and  note.  As  to  the  ezdnsive  naiord  of  s 
ferry  franchise:  see  Newburgh  Tumpiht  v.  MiUer,  9  Id.  274. 


GiVENS  V.  Bbanfobd. 

[2  McooBD,  isa.] 
An  Unrecobded  Marriaqe  SsTTLEMEsn:  is  valid  against  a  creditor  haTisg 
actual  notice  of  it  before  contracting. 

Action  by  a  creditor  seeking  to  subject  property  included  in 
a  marriage  settlement  to  the  payment  of  his  debt.    The  mar- 
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ziage  Betilemeiit  was  unrecorded,  bat  the  plaintiff  had  actual 
notice  of  it  when  he  contracted.  Special  verdict  submitting  to 
the  court  the  question,  whether,  upon  these  facts,  the  property 
was  liable.  Judgment  for  the  defendant,  and  motion  to  reyerse 
the  same,  and  enter  judgment  for  the  plaintiff. 

Martin,  for  the  motion. 

Petigree,  corUra. 

By  Court,  Bighabdson,  J.  The  question  submitted  is,  whether 
^  marriage  settlement,  though  not  recorded,  protects  the  prop- 
erty settled  against  the  claims  of  a  creditor  who  had  receiyed 
explicit  notice  of  the  settlement  ?  This  question  depends  upon 
the  construction  of  the  act  of  1785  (P.  L.  357),  for  recording 
marriage  settlements;  and  this  act  is  one  of  those,  which,  hay- 
ing but  one  object  in  yiew,  and  purporting  to  regulate  but  one 
subject,  the  preamble  is  really  important,  and  may  be  justly 
called  in  the  figure  of  Coke,  the  key  to  unlock  and  expose  the 
true  intention  of  the  legislature.  The  preamble  is  in  these 
words:  ''Whereas the  practice,  etc.,  of  keeping  marriage  con- 
tracts, etc.,  in  the  hands  of  those  interested  therein,  hath  been 
oftentimes  injurious  to  creditors  etc.,  who  have  been  induced 
to  credit  etc.,  such  persons,  under  a  presumption  of  their 
being  possessed  of' an  estate  subject  etc.,  to  the  payment  of 
their  just  debts."  Here  we  perceive  manifestly  that  the  mis- 
chief to  be  remedied  was  the.  deceitful  appearance  of  an  estate, 
which  induced  credit  to  be  given  to  the  ostensible  holder,  when, 
in  fact,  he  had  no  estate  whatever;  "  for  remedy  thereof"  (the 
preamble  continues),  ''  and  to  prevent  said  deceitful  practices, 
be  it  enacted  that  etc.,  all  and  every  marriage  contract  etc., 
now  existing,  after  being  duly  proved,  shall  be  recorded  or 
lodged  in  the  secretary's  office  to  be  recorded,"  etc.,  etc.,  "  and 
all  that  shall  hereafter  be  entered  into  for  securing  any  part  of 
the  estate,  real  or  personal,  of  any  person  or  persons  whomso- 
ever, shall,  within  three  months  after  the  execution  thereof,  be 
duly  proved  in  like  manner  to  be  recorded,"  etc.  Here  we 
find  the  remedy  for  the  evil  complained  of  as  plainly  prescribed, 
t.  e.y  recording  within  a  given  time  at  a  specified  office.  For 
what  purpose  recorded  ?  Evidently  to  prevent  such  settlements 
being  thereafter  concealed  in  the  hands  of  those  interested 
therein;  and  to  give  notice  "  to  all  who  might,  in  the  language 
of  the  act,  be  induced  to  credit  such  persons  under  a  presump- 
tion of  their  being  possessed  of  an  estate,  subject  to  their  just 
debts."    The  entire  end  and  aim  of  this  enactment  is  clear  and 
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single.  It  ifl  to  guard  every  person,  disposed  to  give  credit, 
against  a  deceitful  semblance  of  an  estate,  bj  giving  them 
notice  of  its  true  situation,  and  its  proper  owner.  When  notice 
is  actually  received,  the  remedy  proposed  is  substantially 
afforded,  and  the  end  of  the  law  fulfilled.  So  far  the  act  is  ex- 
plicit, and  its  purpose  manifest.  But  it  goes  on  to  declare  as 
follows:  "  And  in  case  any  person  or  persons,  etc.,  whomso- 
ever interested  in  such  married  deed  etc.,  shall  neglect  or 
refuse  to  record  or  lodge  the  same  in  the  manner,  or  within  the 
times  before  mentioned,  and  in  the  office  aforesaid,  to  be  re- 
corded, then  the  same,  in  respect  to  creditors,  shall  be  deemed, 
and  is  hereby  declared  to  be,  fraudulent;  and  all  and  evezy 
part  of  the  estate  hereby  intended  to  be  secured  to  such  person 
or  persons,  shall  be  subject  and  liable  to  the  payment  and  satis- 
faction of  the  debts  due  and  owing  by  such  person  and  persons 
in  as  full  and  ample  a  manner  to  all  intents  and  purposes, 
whatsoever,  as  if  no  such  deed,  etc.,  had  been  ever  made  or 
executed."  The  literal  import  of  these  words  might  subject 
the  estate  settled  to  the  payment  of  debts;  if  the  marriage  con- 
tract be  not  recorded  in  the  place,  manner  and  time  prescribed, 
notwithstanding  actual  notice  by  any  other  means.  Yet  con- 
venience, consistency,  and  reason  require  that  we  should  re- 
gard the  objects  of  the  act,  and  respect  the  course  of  adjudica- 
tions upon  similar  acts.  The  act  before  us,  in  strict  analogy 
to  the  registering  acts,  to  guard  against  double  mortgages  and 
sales;  and  these,  notwithstanding  their  positive  enactments, 
have  been  uniformly  construed  so  as  to  give  effect  to  the  first 
deed,  though  unrecorded,  in  preference  to  the  second,  though 
duly  recorded;  whenever  it  is  clear  that  the  grantee  of  the 
second  deed  had,  at  the  time  of  the  taking  explicit  notice  of  the 
former  deed.  This  construction  is  founded  upon  the  justice, 
reason  and  necessity  of  preventing  a  man  from  making  use  of 
an  act  in  order  to  commit  a  fraud,  which  act  was  intended  to 
shield  him  against  the  frauds  of  others,  and  has  been  uniformly 
made  and  adjudged  by  the  judicial  tribunals  which  we  respect. 
In  the  cases  of  Le  Neve  v.  Le  Neve^  3  Atk.  649;  Shelden  v.  Cox, 
Amb.  624;  loUand  v.  Shanhudge,  3  Ves.  jun.  478;  Clive  v. 
Dodd,  2  Atk.  275;  Doe  v.  Boutledge,  2  Cowp.  705,  we  find  the 
rule  fully  considered,  and  adopted  in  the  English  courts,  where 
it  is  decided  that  though  the  registry  act  is  positive,  that  a  re- 
gistered deed  shall  take  place  of  one  unregistered,  yet  the  latter 
will  not  be  set  aside  in  favor  of  one  who  knew  of  it  at  the  time. 
In  Massachusetts,  Famsworih  v.  ChUd^  4  Mass.  537  [3  AnL 
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Dec.  249],  it  is  adjudged  that  the  first  conyeyance,  though  uu- 
Tegistered,  shall  be  valid  against  a  second  purchaser  having 
notice  of  the  former  conveyance.  In  New  York,  Joeiksan  v. 
BurgoUy  10  Johns.  457  [6  Am.  Dec.  349],  the  judges  say  that 
the  second  purchase,  with  actual  notice  of  the  prior  deed,  is 
held  to  be  fraudulent,  and  the  question  and  fraud  is  cognizable 
as  well  in  a  court  of  law  as  in  a  court  of  equity.  In  the  case  of 
Pierce  v.  Twmer,  5  Cranch,  154,  the  supreme  court  of  the  United 
States  in  construing  the  Virginia  Registry  Act  of  the  thirteenth 
of  December,  1792,  for  recording  marriage  settlements  and  other 
deeds,  decided  that  a  subsequent  purchase,  with  notice  of  a 
prior  unrecorded  deed,  cannot  prevail  against  the  first  purchase. 
And  in  the  case  of  Tart  v.  Crawford,  1  McCord,  268,  this  court, 
notwithstanding  the  expressions  of  the  act  of  the  seventeenth  of 
March,  1785,  (P.  L.  331),  ''  shall  be  void  and  incapable  of  bar- 
-ring  the  rights  of  persons  claiming  as  creditors  or  under  subse- 
quent purchases  recorded,"  came  to  this  conclusion,  ''that 
whenever  the  subsequent  purchaser  has  received  explicit  notice 
of  the  former  conveyance,  such  conveyance,  though  unrecorded, 
will  be  valid,  legal  and  effectual  against  the  conveyance  of  such 
purchaser,  though  recorded  in  due  time.'' 

As  this  is  the  first  time  that  the  question  has  arisen  under  the 
act  of  the  eighth  of  March,  1785,  for  recording  marriage  contracts 
and  as  there  is  some  difference  of  opinion,  I  have  noticed  the 
uniform  current  of  decisions  under  analogous  acts.  They  are 
so  many,  and  so  uniformly  proceed  upon  the  same  grounds,  and 
having  been  so  far  recognized  by  the  court  as  in  my  judgment 
to  form  a  rule  for  the  construction  of  such  acts,  not  to  be  departed 
from,  when  the  act  is  open  to  construction.  It  is  a  rule,  not 
only  of  good  faith,  but  to  restrain  bad  faith;  for,  if  with  a  knowl- 
edge of  the  marriage  settlement,  a  man  will  still  give  credit  to 
the  apparent  holder  of  the  estate,  he  cannot  do  it  upon  the  pre- 
sumption that  the  estate  is  his,  nor  unless  he  intends  to  defraud 
the  real  owners,  the  cestuis  que  trust,  A  contrary  rule,  while  it 
professes  to  prevent  a  mere  legal  fraud,  would  prevent  the  es- 
sential characteristics  of  the  act,  and  cover  direct  turpitude 
under  its  specific  provisions;  it  would  then  be  an  act  not  more 
to  prevent  deceitful  practices  generally  than  to  encourage  them 
in  certain  instances.  Upon  the  whole,  then,  in  the  practical  ap- 
plication of  the  provisions  of  the  act  to  their  proper  objects, 
while  we  advance  the  remedy  proposed,  which  is  notice  to  the 
creditors,  we  are  not  less  bound  to  make  such  a  construction  as 
will  suppress  the  eutire  mischief  complained  of,  so  as  to  detect 

AM.  Dbo.  Vol.  xm  -M 
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fraud,  whateyer  cloak  it  may  assume;  and  assuredly  it  is  not  the 
less  worthy  of  detection,  when  it  seeks  to  hide  itself  under  the 
mantle  of  the  law.  Drawing,  therefore,  the  construction  of  the 
act  from  its  true  intent,  with  a  due  regard  for  respectable  adju* 
dications,  and  a  steady  eye  to  the  principles  of  good  faith,  a  ma- 
jority of  the  court  are  of  the  opinion  that  the  actual  notice  of 
the  marriage  contract  received  by  the  plaintiff  is  sufficient  to 
bar  his  claim  upon  the  estate  so  settled,  simply  because  from 
him  its  true  situation  was  not  concealed.  The  motion  is,  there- 
fore, refused,  and  the  posiea  ordered  to  be  deliTored  to  the 
defendant. 

NoTT,  Oantt,  Huoxb  and  Johhsoh,  JJ..  eoncuned. 

CoLcocx,  J.,  dissented. 


Actual  Nones  EQinvALKNT  to  Bboorddtg.— In  1823,  immediately  after 
the  publication  of  this  decision,  the  legisUtore  passed  an  act,  amending  the 
prior  statntes  in  relation  to  the  recording  of  manriage  settlements,  in  which 
it  was  provided  as  follows:  ''And  be  it  further  enacted,  that  no  marriage  set- 
tlement shall  be  valid,  until  recorded  in  the  office  of  the  secretary  of 
state  and  in  the  office  of  the  register  of  mesne  conveyances  of  the  dis- 
trict where  the  parties  reside.  Provided,  that  the  parties  shall  have 
three  months  to  record  the  same,  and  if  not  recorded  within  three  montha, 
the  same  shall  be  null  and  void."  In  a  subsequent  well  oonaidered 
case,  Fowke  v.  Woodioard,  Speer's  £q.  233,  it  was  held  that  notwith- 
standing the  provision  of  the  statute  that  "no  marriage  settlement  shall 
be  valid  until  recorded,*'  such  a  settlement,  though  unrecorded,  was  never- 
theless valid  between  the  parties,  they  necessarily  having  notioe  of  the 
instrument,  and  the  object  of  the  requirement  of  the  act  as  to  reoording 
being  merely  to  convey  notice.  In  summing  up  the  conclusions  of  the  court, 
Johnston,  Ch.,  said:  " It  is  the  unanimous  opinion  of  this  court  that  mar- 
riage settlements  are  not  void  as  between  the  parties,  under  the  act  of  1823; 
notice  supplying  the  place  of  registration  as  to  them,  as  well  as  all  other 
persons  affected  by  them." 

In  Oibbs  v.  Cobb,  7  Rich.  54,  the  provisions  of  this  act  came  again  under 
the  consideration  of  the  court,  and  it  was  held  that  an  unregistered  manisge 
settlement  was  valid  against  subsequent  creditors  and  purchasers  with  no- 
tice. Johnston,  Chancellor,  delivering  the  opinion  of  the  majority  of  the 
court,  said:  "  It  is  admitted  to  have  been  settled  in  the  case  of  Fotoke  v. 
Woodward,  Speer's  Eq.  233,  and  subsequent  cases,  and  upon  the  soundest 
principles  and  authorities,  that  the  parties  to  the  instrument  are  as  much 
affected  by  actual  notice  as  they  could  be  affected  by  the  constructive  notioe 
arising  from  registration.  But  it  is  contended  that  the  doctrine  should  not 
be  extended  to  third  persons.  The  objection  assumes,  for  example,  that 
though  it  is  right  to  conclude  the  parties  from  averring  against  their  deed, 
on  the  ground  that  being  parties  to  it,  they  must  have  full  knowledge  of  it, 
yet  it  would  be  wrong  to  conclude  the  scrivener  who  drew  it  up  and  attested 
its  execution,  and,  therefore,  had  the  same  notice.  It  would  be  a  fraud  in 
either  of  the  parties  to  defeat  the  proviuons  of  an  instrument  of  which  they 
had  notice;  but  an  attesting  witness  may,  without  fraud,  turn  ronnd,  purt 
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duue  the  property,  and  defeat  the  conyeyanoe.  It  haa  always  been  the  law, 
and  the  authorities  quoted  in  Fowke  v.  Woodtoard  show  it»  that  it  is  fraud 
in  any  party,  whether  party  to  the  instrument  or  stranger,  to  do  any  act  go- 
ing to  frustrate  or  defeat  the  rights  created  by,  or  arising  under,  a  deed  of 
which  he  is  cognizant;  and  the  act  done  by  him  is  set  aside  for  that  fraud, 
and  the  deed  declared  to  be  unaffected  by  it.  *  *  *  In  Fowke  v.  Wood" 
toorefy  it  was  settled,  *  •  *  that  the  statute  of  1823  does  not  oontem* 
plate  registration  as  part  of  the  execution  of  the  instrument."  DnnkiOt 
Chancellor,  dissented  from  the  conclusion  of  the  majority  of  the  court,  hold- 
ing that,  as  the  act  of  1823  was  passed  immediately  after  the  publioatiofi  of 
the  decision  in  the  principal  case,  it  must  have  been  in  oonsequenoe  of  that 
decision,  and  for  the  purpose  of  making  the  recording  necessary  to  thd  valid- 
ity of  the  instrument,  at  least,  as  to  strangers,  and  that  if,  by  thataot»  '*tha 
legislature  had  any  meaning,  it  was  to  preclude  oonstruotion,  and  to  pravwit 
any  substitution  <^  notice  for  that  prescribed  by  the  statute." 

BaooKD  AS  NoTZCB.— On  this  point,  see  Beekman  v.  Fros^  9  Am.  Dsa 
246,  and  note. 

Actual  Notice  oy  an  Unbboobdkd  Died  precludes  a  party  from  aoqnixw 
ing  any  interest  in  the  premises  adverse  to  the  deed:  Priett  v.  Siee^  11  Am. 
Bee  156,  and  note.  , 

Mabbiaob  SxiTLKifE^ns,  Validitt  ov. — See,  on  this  pointy  Beade  t.  Lkh 
mgaUm^  8  Am.  Dec.  520,  and  note  thereto. 


FliEMMING  V.  MULUGAN. 

{1  MoOOBD,  178.} 

SAiiB  OF  NoTS — UsuBT. — A  bona  fide  note  given  for  value  may  be  sold  In  tha 

market  for  less  than  its  face,  without  usury. 
IzTNOGKNT  Indobseb  OF  USURIOUS  NoTE. — A  uotc  indorsed  for  the  maker's 

acconmiodation,  and  discounted  at  unlawful  interest,  is  usurious  and 

void  against  the  maker  and  indorser,  even  in  the  hands  of  an  innocent 

indorsee. 
Bkhswal  of  Usurious  Note. — ^A  new  note  given  between  the  original  par» 

ties,  for  part  or  all  of  a  usurious  note,  is  itself  usurious  and  void;  but  a 

note  taken  in  renewal  of  such  usurious  note,  by  an  innocent  indorsee,  ia 

valid. 

AonoN  by  the  indorsee  against  the  indorser  of  a  note.  Plea» 
usury.  The  facts  were:  A  note  was  made  by  one  Everingham^ 
payable  in  sixty  days  to  one  Lazarus,  who  indorsed  it.  It  was 
then  indorsed  by  the  defendant,  and  put  into  the  hands  of  one 
Sazerdas,  who  took  it  to  a  broker,  and  the  broker,  as  the  testi- 
mony showed,  took  it  to  the  plaintiffs  house,  and  shortly  after- 
wards returned  and  paid  Sazerdas  the  amount,  deducting  ten 
per  cent,  discount  and  one  per  cent,  brokerage.  The  broker 
testified  that  he  did  not  state  to  the  plaintiff  that  it  was  a  note 
made  to  raise  money,  and  that  he  could  not  recollect  the  par- 
ticulars of  the  transaction.    He  said  he  did  not  recollect  having 
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negotiated  any  discount  at  so  high  a  rate,  bat  he  admitted  thai 
the  note  was  probably  discounted  at  a  usurious  rate.  The 
plaintiff  indorsed  and  negotiated  the  note  at  a  bank.  When 
due  it  was  renewed,  with  additional  indorsers.  There  were 
further  renewals  and  partial  payments,  from  time  to  time,  re- 
ducing the  balance  to  the  amount  now  sued  for.  The  plaintiff 
liad  taken  up  the  note  by  paying  the  amount  to  the  holder. 
Terdict  for  the  defendant  and  motion  for  new  trial  on  seyeral 
grounds,  the  third  of  which  was,  '*  that  the  sale,  if  proved,  was 
not  tf&urious,  as  the  note  was  in  the  market  for  sale  to  the 
highest  bidder.''  The  only  other  ground,  particularly  men- 
tioned in  the  opinion,  is  the  sixth,  which  was  to  the  effect  that 
the  maker  of  the  note  was  an  incompetent  witness  to  prove  the 
lusury. 

MutU,  for  the  motion. 

^eaih  and  Clarke,  contra. 

3y  Court,  Colcocx,  J.  This  case,  in  many  of  the  points,  is 
the  case  of  Wilks  v.  Brumar,  2  McOord,  178,  and  therefore, 
little  more  need  be  added  to  the  opinion  delivered  in  that  case. 
The  prominent  points  of  difference  are,  that  in  this  case  the 
action  is  not  brought  on  the  original  note,  but  a  renewal  for  a 
balance,  a  part  having  been  paid.  In  this  case  also  the  third 
ground  was  pressed  on  the  court  more  strenuously  than  in  the 
case  of  Wilks  v.  Brumar,  and  may  therefore  require  some  addi- 
tional observation.  When  a  note,  made  bona  fide,  for  valuable 
consideration,  is  brought  into  the  market,  it  may,  like  any  other 
property,  be  sold  for  less  than  its  value.  It  is  then  always  a 
question  of  fact  for  the  jury  whether  the  note  is  one  of  that 
character,  or  was  made  to  evade  the  statute;  and  it  is  clear  to  my 
mind,  in  this  case,  that  the  original  note  was  of  the  latter  kind;  it 
had  no  legal  existence  until  the  plaintiff  paid  a  consideration  for 
it;  and  the  evidence,  as  well  as  the  verdict  of  the  jury,  establish 
the  fact  that  it  was  made  for  the  purpose  of  raising  money.  Ac- 
cording to  the  well-settled  construction  of  the  statute  against 
usury,  when  unrestricted  by  any  subsequent  enactment,  a  nego- 
tiable instrument,  if  usurious  in  its  original  concoction,  is  void 
in  the  hands  of  a  boTia  fide  holder:  16  Johns.  44  [Munn  v.  Com- 
mission  Co.,  8  Am.  Dec.  219].  The  circumstance  of  the  order 
in  which  the  names  of  the  parties  to  the  loan  appear  upon  the 
instrument  is  not  the  criterion  of  determining  its  validity. 
The  question  is,  whether  it  was,  in  the  first  instance,  employed 
with  a  view  to  a  usurious  contract.     Thus,  a  note  indorsed  for 
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the  accommodaiioii  of  the  maker,  who  proonres  it  to  be 
counted  .at  an  illegal  rate  of  interest,  is  Toid  against  both  maker 
and  indorser  in  the  hands  of  an  innocent  indorsee;  for,  not* 
withstanding  the  indorsement,  the  transaction  contemplated  in 
the  creation  of  the  note  was  between  the  maker  and  the  person 
discounting  it.  And  whether  the  lender's  name  appears  on  it  or 
not  in  no  wise  varies  the  case:  2  Johns.  Cas.  60;  8  Id.  66,  206 
[WHJcie  y.  BooseveU,  2  Am.  Dec.  U9];  4  Mass.  161;  6  Id.  293;  2 
Campb.  599;  2  Phil,  on  Ev.,  p.  13,  in  note. 

The  fact  of  this  note  being  a  renewal  for  a  part  of  the  orig- 
inal contract,  it  being  between  two  of  the  parties  to  the  original 
contract,  does  not  vary  the  case;  for  where  a  bond  has  been 
given  upon  a  usurious  contract  or  consideration,  which  is  after- 
wards canceled,  and  a  new  bond  given  upon  the  same  terms,  it 
is  clear  that  the  substitution  of  the  one  security  for  another 
cannot  avail  the  parties  to  the  usury,  because  as  the  sedond 
bond  was  given  in  consideration  of  the  first  which  was  paid,  ii 
follow  that  the  second  must  be  void  also:  Com.  on  Usury,  p. 
183;  CiUhbert  v.  Haley,  8  T.  R.  390;  IMe  v.  WeUings,  3  Id.  537. 
And  even  if  a  part  of  a  security  be  for  a  valid  debt  and  part  for 
a  usurious  transaction,  the  whole  will  be  infected,  and  this 
even  where  separate  notes  are  given.  Thus:  A.  being  indebted 
to  B.  for  different  usurious  loans,  applied  to  B.  for  further  ad- 
vance, which  B.  agreed  to  make  at  the  legal  rate  of  interest, 
provided  A.'s  father  would  give  his  security  for  it,  and  also  for 
a  part  of  the  previous  debt,  to  which  A/s  father  consented,  and 
accordingly  accepted  three  bills;  the  two  first  of  which  hap- 
pened exactly  to  cover  the  amount  of  the  legal  debt.  In  an 
action  on  the  second  bill,  the  court  of  common  pleas  held  that 
the  acceptances  having  been  given  partly  as  a  security  for  an 
illegal  debt,  were  all  tainted  with  the  illegality,  and  therefore 
void:  Com.  on  Usury,  p.  168;  1  Mass.  349. 

But  where  a  third  person,  innocent  of  the  usury,  takes  a  new 
note,  it  is  held  valid.  A.,  for  a  usurious  consideration,  had 
given  his  note  to  B.,  who  transferred  it  to  C.  for  a  valuable 
consideration,  without  any  notice  of  the  usury;  and  A.  after- 
wards gave  his  bond  to  C.  for  the  amount  of  the  note.  The 
court  held  that  this  bond  was  not  vitiated  in  the  hands  of  C.  by 
the  original  usury  to  which  he  was  no  party:  8  T.  B.  390;  for 
the  most  obvious  reasons  as  assigned  by  Lord  Kenyon,  and 
all  the  rest  of  the  judges  in  their  separate  opinions;  that  this 
was  a  new  contract  between  different  parties,  founded  on  a  new 
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consideration,  to  vit,  the  fall  amount  paid  by  C. :  10  Johns. 
184, 185;  Jackson  t.  Henry,  6  Am.  Dec.  828. 

The  sixth  ground  was  decided  in  the  case  of  Ex&miors  of 
Thomas  v.  Broion,  1  McGord,  557.  There  the  drawer  waa  de- 
termined to  be  a  competent  witness  in  an  action  on  the  note 
against  the  indorser. 

The  motion  is  refused. 

NoTT,  J.  I  concur  in  this  case  on  the  ground  that  the  qaea> 
tion  has  been  decided  in  the  case  of  Jno.  WUks  y.  Brumar-, 

Johnson  and  Bxchabdson,  JJ.,  concurred. 


UsuBious  Salb  of  Notb. — ^It  ia  well  settled  in  South  Carolina,  as  well  aa 
eUewhere,  that  if  a  note  ia  valid  and  untainted  with  oBOxy  in  ita  inoeptioo,  a 
eubeeqnent  bonajide  sale  of  it  for  leas  than  its  nominal  valae  ia  not  naozioiiB, 
and  will  not  afifect  it:  Brummer  v.  WUks,  2  McGord,  178;  King  v.  Johuon,  3 
Id.  d65;  Harich  v.  Jones,  4  Id.  402;  Harp  v.  Chandler,  1  Sttob.  461;  Lloifd 
V.  Keach,  7  Am.  Dec.  256.,  and  note;  Tyler  on  Uaory,  93.  And  this  ia  ao 
notwithstanding  the  fact  that  the  aeiler  indorsee  the  note  if  the  tnnaaction 
is  bona  Jide,  and  not  intended  as  a  cover  for  a  uaariooa  loan:  Lloyd  v.  KeaA, 
7  Am.  Dec.  256,  and  note.  But  where  two  persona  exchange  notes  for  the 
purpose  of  raising  money  at  a  uaurious  interest  the  transaction  will  not  be  r^ 
garded  as  a  bona  fidt  aale,  but  aa  a  shift  to  evade  the  statute,  and  the  bor- 
rower's note  will  be  void:  Dwnham  v.  Oould,  8  Am.  Dec.  323.  The  general 
doctrine  seems  to  be  that  a  note  valid  in  its  origin  cannot  be  avoided  by  any 
usurious  dealings  with  reference  to  it  between  aubaequent  indorsera  and  in- 
doneee:  See  note  to  Lloyd  v.  Keaeh,  7  Id.  256.  And  the  dear  doctrine  of 
the  South  Carolina  caaea  is,  on  the  other  hand,  that  if  the  note  ia  usarioos  m 
its  origin,  the  good  faith  of  parties  subsequently  dealing  with  it  will  not  re- 
move the  taint^  but  it  will  be  void  even  in  the  hands  of  an  innocent  indorsee: 
King  v.  Johnson,  3  McCord,  365.  And  where  the  note  is  thus  uaurious  aa 
indoraer  may  defend  against  it  upon  that  ground  although  he  had  no  knowl- 
edge of  the  usury  when  he  indorsed:  Brummer  v.  Wilts,  2  Id.  178;  Wa/r- 
ren  v.  Crabtree^  10  Am.  Dec  51.  But  although  a  note  nntaintwd  in  ita  origin 
cannot  be  rendered  void  by  any  after  transaction,  yet  a  subsequent  forbear- 
ance of  the  debt,  upon  an  agreement  to  pay  unlawful  interest*  will  be  a  uauri- 
ous and  void  transaction,  and  there  can  be  no  recovery  of  interest  upon  the 
debt  accruing  after  the  date  of  the  corrupt  agreement:  Harp  v.  Chandler,  1 
Strob.  461;  Quarles  v.  Brannofi,  5  Id.  151.  And  a  usurioua  note  given  in 
renewal  of  a  prior  valid  note  is  void,  although  is  does  not  invalidate  the  ante- 
cedent debt:  Swartwout  v.  Payne,  10  Am.  Dec.  228;  JfoUe  v.  DorreU,  Id.  67& 
So  every  renewal  of  a  usurious  note  is  infected  with  the  original  taint:  QwiHm 
V.  Brannon,  5  Strob.  151.  Although  in  order  to  constitute  usury  there  musk 
be  an  intent  to  raise  money,  or  to  obtain  the  forbearance  of  a  debt,  at  a  rate 
of  interest  exceeding  that  allowed  by  law,  it  ia  held  that  it  is  not  neoeasary 
that  the  parties  should  intend  to  violate  the  law:  Thompson  v.  KesbU,  2  Bicfa. 
73.  If  they  intentionally  do  an  act  which,  in  fact,  constitatea  uaaiy,  it  is 
enough:  Id. 
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BOYOE  V.  Ot¥ENS. 

[2  MoOoBD,  308.] 

Ax  Obal  Pbomisk  to  Pat  Another's  Dxbt,  on  coniideratktt  that  tha 
creditor  will  discontiime  an  attaclunent  against  the  debtor.  Is  Toid  hj 
the  statute  of  frauds. 

BoiOESTic  Attachment  ox  Land. — The  levy  of  a  domestio  attachment  on 
land  is  void. 

Action  on  a  promise  by  the  defendant  to  pay  a  debt  due 
from  her  son.  It  appeared  on  the  trial  that  the  defendant's 
son  was  indebted  to  the  plaintiff  on  a  note  for  eighty-seyen 
dollars.  The  plaintiff  having  caused  an  attachment  to  be  is- 
isued  for  said  sum  directed  to  one  Jones,  a  constable,  or  to  any 
other  constable,  which  was  levied  on  the  son's  land;  and  the 
defendant  having  been  summoned  as  garnishee,  the  said  de- 
fendant verbally  agreed  with  the  plaintiff  to  pay  the  debt  if  he 
would  discontinue  the  attachment.  The  attachment  was  there- 
upon discontinued,  but  the  note  was  not  given  up. 

The  defendant  upon  this  evidence  moved  for  a  nonsuit:  1. 
because  the  promise  was  without  consideration;  2.  Because  it 
was  not  in  writing.  Motion  overruled  and  verdict  for  the 
plaintiff.  The  defendant  now  moved  for  a  nonsuit  or  new  trial 
on  the  same  grounds. 

O'Neal  and  JohmUon,  for  the  motion. 

BauskeU  and  Dunlap,  contra. 

By  Court,  Nott,  J.  There  is  no  statute,  perhaps,  which  has 
given  rise  to  more  nice  and  subtle  distinctions  than  those  which 
have  arisen  under  the  construction  of  the  statute  of  frauds. 
TFwo  things,  however,  appear  to  be  very  well  settled:  1.  That 
to  make  a  person  liable  upon  a  promise  to  pay  the  debts  of  an- 
other, that  promise  must  be  founded  upon  some  consideration; 
and,  2.  That  it  must  be  in  writing.  Some  consideration  was 
necessary  for  the  support  of  evezy  contract  at  common  law; 
and  it  was  not  the  intention  of  the  statute  to  alter  the  common 
law  in  that  respect,  but  to  superadd  another  requisite,  to  wit, 
that  the  promise  should  be  in  writing. 

But  it  is  contended  in  this  case  that  the  discontinuance  of 
the  attachment,  and  giving  time  to  the  defendant,  constituted  a 
new  consideration  moving  from  the  plaintiff  to  the  defendant^ 
which  made  this  an  original  undertaking  that  need  not  be  in 
writing.  Such  a  construction,  it  appears  to  me,  would  almost 
amount  to  a  repeal  of  the  statute.    A  promise  to  pay  the  debt 
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of  a  third  person  was  not  good  afc  common  law  unless  it  had 
been  on  some  consideration.  And  if  the  cireomstance  of  the 
promise  having  been  f  oimded  on  a  consideration  be  soffident 
to  take  it  out  of  the  statute,  the  law  is  preciselj  the  same  now 
as  it  was  before  the  statute  was  passed;  and  one  of  the  most 
important  statutes  in  our  law  books  has,  by  construction,  be- 
come a  dead  letter.  In  Com.  on  Con.  56,  it  is  said:  ^'  If  it  be 
a  part  of  the  agreement  that  the  original  debt  be  dischaxged, 
that  is  a  sufficient  consideration  to  support  the  undertaking  of 
another  to  pay  the  debt,  and  the  agreement  need  not  be  in 
writing."  The  reason  appears  to  be  obvious.  The  original 
debt  being  extinguished,  it  is  no  longer  an  undertaking  to  pay 
the  debt  of  another,  because  there  is  no  such  debt  existing,  but 
it  is  a  newly  created  debt  of  the  undertaker."  But  if  no  such 
stipulation  be  made,  and  the  original  debt  be  permitted  to  sub- 
sist, the  undertaking  is  merely  collateral,  and  the  agreement 
must  be  in  writing."  There  was  no  evidence  in  this  that  the 
original  debt  was  discharged.  The  note  was  not  given  up,  nor 
the  relative  situation  of  the  parties  in  any  manner  changed. 
It  is  also  further  laid  down  in  the  same  author  that  *'  when 
nothing  more  is  stipulated  for  than  indulgence  to  the  debtor, 
or  that  an  action  which  has  been  commenced  shaU  be  stayed, 
the  undertaking  to  pay  the  debt  of  a  third  person  is  within  the 
statute;  for  the  original  debt  still  continues,  and  the  undertak- 
ing is  but  collateral:"  1  Com.  on  Con.  60.  That  seems  to  be 
the  very  case  before  us.  The  consideration,  and  the  only  con- 
sideration laid  in  the  declaration,  is  the  staying  of  the  attach- 
ment. 

So  where  a  creditor  discharges  a  lien,  on  which  he  has  the 
goods  of  his  debtor,  where  a  person  promises  to  pay  the  debt 
of  another  on  the  faith  of  funds  in  his  possession,  it  is  consid- 
ered an  original  undertakiDg— the  goods  in  such  case  are  the 
fund,  and  the  person  becomes  liable  in  consideration  of  that 
security:  WiUiarna  v.  Lesser^  1  Com.  on  Con.  61;  3  Burr.  1886; 
2  Wils.  308;  and  that  is  consistent  with  our  own  decisions  on 
the  subject.  In  the  case  of  Thomas  McOraig  v.  John  Madden^  1 
McCord,  487,  Mr.  Justice  Gantt,  who  delivered  the  opinion  of 
the  court,  observes:  ''  Whether  the  promise  made  in  this  case 
is  to  be  considered  as  a  collateral  one,  and  void  by  the  statute 
of  frauds,  will  depend  upon  the  fact  of  the  defendant  having 
efifects  in  the  hands  at  the  time  of  the  promise  to  pay  the  debt 
due  by  this  note  from  the  absent  debtor  to  the  plaintiff.  In 
that  case  the  defendant  had  said  that  if  the  plaintifiT  would  not 
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take   out  an  attachment,  but  would  wait  ontQ  next  fall, '  he 
would  pay  the  amount  due  by  the  note,  as  he  had  effects  in  his 
himdB  for  that  purpose/'    The  case  of  JMeinson  ▼.  Barfidd^  was 
decided  upon  the  same  principle.    The  plaintiff  had  leyied  an 
attachment  npon  a  horse;  the  defendant  promised  that  if  he 
would  giTC  np  the  horse,  he  wonld  pay  the  debt:  1  McCiord, 
676.     This  case  is,  therefore,  clearly  within  the  statate,  and  the 
promise  yoid.    Indeed  there  was  no  consideration  even  to  sup- 
port an  original  undertaking.    The  attachment  was  for  eighiy- 
Beven  dollars;  it  was  directed  to  one  Jones,  a  constable,  or  to 
any  other  constable.    Now  our  act  expressly  declares  that  an 
attachment  for  that  amount  shall  be  directed  to  the  sheriff.    A 
constable  is  not  authorized  to  senre  an  attachment  for  any  sum 
above  twenty  pounds,  neither  could  a  domestic  attachment,  as 
this  was,  be  levied  on  land.    The  attachment,  therefore,  in  its 
creation,  was  void,  and  the  service  would  have  been  void  if  the 
attachment  had  been  good.    The  plaintiff,  therefore,  had  no 
lien;  he  had  not  even  commenced  an  action;  the  whole  pro- 
ceeding was  illegal  and  void,  and  did  not  furnish  a  sufficient 
consideration  to  support  a  contract. 

The  motion  for  nonsuit  must,  therefore,  be  granted. 

HuGEB,  JoHNsov  and  Ooloock,  JJ.,  concnnr^. 


Faboi.  Pbomisi  to  Pat  ahoihxr's  DEBT.^See  ISmner  v.  HvJtMl^  2  Am, 
Dec  115;  Bapelyt  ▼.  BaiUy,  8  Id.  199;  Nixtm  v.  FMiiUM.  U.  618;  Ldamd  v. 
Ortjfon^  10  Id.  654. 


VaUGHAN   V.  RHODEtk 

[aXoOOBD,  237.J 

Pakbmt's  Rbhbdt  tob  Taking  Away  Child.— A  parent  may  nuMnfiaii^ 
trespees  vi  ti  armis  for  taking  away  his  child. 

Pamnonoir  or  LBormiACT. — ^The  presoinption  ia  always  in  favor  of  legit- 
imacy, and  cannot  be  overcome  by  mere  ramor. 

Tbespass  vi  et  armis  for  taking  away  the  plaintiff's  daughter, 
thirteen  years  old,  whereby  she  lost  her  services,  etc.  It  ap- 
peared that  the  plaintiff  was  a  woman  of  ill-fame,  and  had  been 
absent  from  the  state  about  a  year,  having  eloped  with  a  certain 
man,  leaving  her  daughter  in  his  son's  family.  The  defendant 
wanting  a  nurse  for  his  children  offered  the  situation  to  the 
plaintiff's  daughter,  who  readily  accepted  it,  and  staid  in  the 
defendant's  family  till  the  plaintiff's  return.  Some  of  the  vnt- 
nesses  testified  that  they  understood  that  the  daughter  was 
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illegitimaie.  Others  testified  that  they  had  heard  that  the 
plaintiff  was  married  to  Yaaghaiiy  whose  name  the  child  bore. 
Yerdict  for  the  plaintiff,  and  motion  for  a  new  trial:  1.  Becanae 
case,  and  not  trespass,  was  the  proper  remedy;  2.  Because  the 
child  being  illegitimate,  the  mother  could  not  maintain  an 
action  for  the  loss  of  her  services. 

Hemdon,  for  the  motion. 

Thompson^  contra. 

By  Court,  Nott,  J.  Although  it  is  the  misfortune  of  the  sub- 
ject of  this  action  to  have  a  yery  unnatural  parent,  one  who 
appears  to  have  very  little  regard  to  her  education  or  morals, 
yet  if  she  is  entitled  to  an  action  at  all,  the  form  must  be  the 
same  as  in  other  cases  of  a  similar  nature.  Judge  Beeve,  in 
his  treatise  on  Domestic  Belations,  asks  the  question:  "  Can  a 
father  have  an  action  of  trespass  vi  ct  armis^  for  taking  away  his 
child  ?"  In  England,  he  says,  it  has  long  been  settled  that  he 
may  have  an  action  of  trespass  vi  et  armis,  for  taking  away  the 
heir;  but  that  he  has  not  found  any  case  of  an  action  for  taking 
away  by  force  a  younger  child.  Yet,  he  says,  upon  the  prin- 
ciples of  the  common  law,  it  is  clear  that  in  these  states,  an 
action  will  lie  for  taking  away  any  child,  for  that  all  are  heirs. 
But  that  he  sees  no  reason  why  in  England  the  father  may  not 
maintain  his  action  against  the  person  who  takes  away  any 
child;  for  that  he  is  bound  to  perform  certain  duties  towards 
his  children,  which  he  cannot  perform  if  they  be  taken  from 
him;  and  to  enable  him  to  perform  these  duties  he  is  entitled 
to  the  custody  of  his  children,  and  if  this  right  should  be 
violated  by  force,  he  has  no  hesitation  in  saying  he  can  main- 
tain this  action;  and  I  recollect  an  early  decision  of  this  court, 
where  it  was  held  that  a  parent  had  such  an  interest  in  the  sup- 
port, education  and  general  welfare  of  his  child  that  he  could 
maintain  an  action  in  this  form  against  any  person  who  should 
deprive  him  of  it.  Indeed,  it  appears  to  be  the  most  appro- 
priate action.  It  is  an  immediate  injury  to  the  parent.  The 
child  is  not  able  to  consent,  and  the  law,  therefore,  implies 
force,  as  the  taking  is  unlawful. 

But  the  second  ground  would  probably  have  availed  the 
defendant  if  the  fact  on  which  he  relies  had  been  established. 
But  none  of  the  vdtnesses  had  known,  this  woman  for  many 
years.  They  know  nothing  of  .the  illegitimacy  of  her  child, 
except  from  neighborhood  report  And  it  was  also  reported 
that  she  had  been  married.    On  conflicting  evidence  of  that 
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sort,  I  think  it  was  the  most  charitable^  as  well  as  most  con- 
sistent with  the  principles  of  law,  to  presume  in  favor  of  legit- 
imacy. A  person  ought  not  to  be  bastardized  by  mere  rumor» 
which  may  be  unsupported  by  any  foundation.  I  think  the 
verdict  of  the  jury  on  this  point  was  consistent  with  the  law 
and  the  evidence,  and  ought  to  be  conclusive  of  the  fact. 
The  motion  is  therefore  refused. 

JoHHSONy  HuoEB,  Gautt,  Bxchabdsoh  sud  OoLOOOKy  JJ.y  con- 
curred. 


Pabsnts  Remedy  fob  taxing  awat  Child.— It  seezna  to  have  been 
ihooght,  at  one  time  in  the  history  of  English  law,  that  a  parent  ooold  not 
maintain  trespass  for  the  taking  away  of  any  of  his  ohildren  ezoept  his  heir, 
because,  with  that  exception,  he  had  no  "property  or  interest"  in  his  chil- 
dren, the  action  lying  in  the  case  of  the  heir  solely  becanse  of  the  parent's 
interest  in  the  heir's  marriage  under  the  feudal  system;  and  yet  it  was  con- 
ceded that  an  action  lay  for  taking  **  a  parrot,  a  popinjay,  a  thrash,  or  a 
dog  I  "  This  view  is  very  forcibly  stated  by  the  majority  of  the  judges  in 
Barham  v.  Dennis,  Gro.  Eliz.  770,  where  they  say:  "The  father  should  not 
have  an  action  for  the  taking  away  of  any  of  his  children  which  is  not  his 
heir;  and  that  is  by  reason  the  marriage  of  his  heir  belongs  to  the  father, 
but  not  of  any  other  his  sons  or  daughters;  and  by  reason  of  this  loss  only 
the  action  is  given  unto  him;  the  writ  in  the  register  is-for  the  son  and  heir,  or 
daughter  and  heir,  only;  which  proves  that  the  law  Lath  always  been  taken, 
that  the  action  lies  not  for  any  other  son  or  daughter.  And  although  it  hath 
been  said  that  a  writ  of  trespass  lies  for  divers  things  whereof  none  of  them 
are  in  the  register,  and  it  hath  been  adjudged  that  it  lies  for  a  parrot,  a 
popinjay,  a  thrush,  and,  as  14  Hen.  VIIL  is,  for  a  dog,  the  reason  thereof  is, 
because  the  law  imputes  that  the  owner  hath  a  property  in  them;  and  although 
they  were  not  known  at  the  time  of  the.  compiling  of  the  register,  yet  there 
are  like  writs  there  for  things  whereof  the  owner  hath  a  property;  and  there- 
fore being  upon  the  like  reason  the  like  writ  lieth.  But  for  the  taking  of  a 
son  or  daughter  not  heir,  it  is  not  upon  the  same  reason,  and  therefore  not 
alike.  Here  the  father  hath  not  any  property  or  interest  in  the  daughter 
(she  not  being  heir),  which  the  law  accounts  may  be  taken  from  him."  In 
the  same  case,  however,  Glanville,  J.,  maintained  a  contrary  doctrine,  and 
insisted  that  the  action  lay.  "  For,"  said  he,  **  the  father  hath  an  interest 
in  every  of  his  children,  to  educate  them  and  to  provide  for  them;  and  he 
hath  his  comfort  by  them;  wherefore  it  is  not  reasonable  that  any  should 
take  them  from  him,  and  to  do  him  such  an  injmy,  buv  that  he  should  have 
his  remedy  to  punish  it"  Glanville  seems  thus  to  have  taken  a  more  senti- 
mental view  of  the  parental  relation  than  his  more  practical  associates  on 
the  bench. 

The  spirit  of  the  founders  of  the  conmion  Uw  in  dealing  with  the  most 
sacred -relations  of  life,  seems  to  have  been  exceedingly  business-like.  It  was 
only  by  showing  pecuniary  loss  that  one  could  obtain  a  legal  remedy  for  the 
sundering  of  the  dearest  ties.  He  oould  recover  for  the  taking  away  of  his 
heir  only  because  the  marriage  of  the  heir  belonged  to  him,  and  becanse  his 
interest  in  the  marriage  was  of  a  financial  nature,  it  being  regarded  simply 
as  a  chance  for  a  profitable  speculation.    Ultimately,  however,  by  elevating 


716  Yaughan  v.  Bhodes.  [S.  Carolina, 


the  child  to  the  digm^  of  a  Mrvant,  the  oonrti  were  able  to  give  the  frther 
a  remedy  against  one  who  abdacted  him  or  enticed  him  away,  beeaue  thea 
the  injury  was  presomed  to  reach  deeper  than  his  hearty  and  to  toach  his  pocket 
This  advance  in  the  law  on  this  subject  is  thus  notioed  in  1  Wooddeswn's 
Lectures,  270,  Lect.  XVii:  "He  (the  &ther)  cannot  sue  for  an  assault  and 
battery  committed  on  his  son,  but  the  son  only  must  be  the  plaintifil  But  if 
the  father  can  allege  and  prove  that  his  son  was  also  his  servant,  and  that  by 
reason  of  the  outrage  he  lost  the  profits  of  his  labor,  ^enriUum  ofluti^  the 
action  would  be  maintainable.  And  in  like  manner  it  seems  just  that  a  father 
might  sue  for  the  abduction  of  any  of  his  children,  as  well  as  of  the  heu; 
upon  the  suggestion  and  proof  that  by  means  thereof  aervUtum  amisU,  or, 
indeed,  without  that  harsher  allegation,  it  is  but  reasonable  in  respect  to  the 
comfort  and  delight  he  has  in  them,  his  anxiety  for  their  Ices,  and  his  interest 
in  their  education,  which  considerations  could  hardly  be  recompensed  by 
pecuniary  damages.*' 

Action  Libs — ^Loss  or  Skbviob. — ^It  seems  to  be  now  settled  that  tot  sa 
enticement  or  abduction  of  a  child  an  action  in  the  nature  of  trespass  lies  in 
favor  of  the  parent;  but  the  foundation  of  the  action,  at  least  in  theory,  is 
the  loss  of  service:  Schouler  on  Dom.  Rel.  354;  3  BL  Goul  140;  Janet  v. 
Tevia,  4  Litt  (Ky.)  26;  Kirkpatrick  v.  LoekhaH,  2  Brev.  276;  Sargent  v. 
Mathewson,  38  K.  H.  64;  Steele  v.  ThtHeher,  I  Ware,  91;  Plummer  v.  WM,^ 
Mason,  380;  CuUing  v.  Seahwry,  Sprague,  622;  WoddL  v.  CogQcAaU,  2  Met  89; 
Caughey  v.  Sjmth,  47  K.  T.  244.  Lideed  the  action  lies  in  behalf  of  the  parent 
for  any  injury  to  the  child,  if  the  injury  is  of  such  a  nature  as  to  occasion  a 
loss  of  service:  Hammer  v.  Pierce,  6  Harr.  (DeL)  171;  Sawyer  v.  Sauer,  10 
Kan.  519.  But  as  Ib  shown  in  the  case  last  cited,  the  fact  of  the  loss  of  service 
is  the  gist  of  the  action,  must  be  kept  steadily  in  view,  and  evidence  which 
does  not  conform  to  that  theory  is  inadmissible.  It  is  this  convenient  fiction 
of  loss  of  service  which  is  the  settled  foundation  of  the  right  of  action  by  a 
parent  for  the  seduction  of  his  daughter  from  which  pregnancy  ensues:  Coam 
V.  Moffett,  4  Am.  Dec.  392,  and  note;  Martm  v.  Payne,  6  Id.  288;  Nickleeon 
v.  Stryker,  Id.  318;  Logan  v.  Murray,  9  Id.  422;  Mercer  v.  WalmsUyy  Id. 
486;  Homketh  v.  Barr,  11  Id.  568. 

Fork  of  Acitov. — ^It  was  held  in  Jones  v.  Teois,  4  litt.  (Ey.)  25,  that  the 
proper  form  of  action,  by  a  parent  for  enticing  away  a  minor  child,  is  trespass 
on  the  case,  and  not  trespass  vi  et  amis.  And  this  was  the  form  of  action 
used  in  Sargent  v.  Matiiewsfm,  38  N.  H.  54.  It  is  laid  down,  however,  in  3 
BL  Ck>m.  140,  and  Schouler  on  Dom.  EeL  354,  that  trespass  vi  et  armis  is,  as 
held  in  the  principal  case,  the  proper  form  of  action.  This  seems  the  more 
reasonable  view,  for,  as  the  father  is  entitled  to  the  custody  of  the  child,  and 
as  the  child  has  no  legal  power  to  consent  to  its  abduction,  the  breach  of  the 
parent's  custody  is,  in  contemplation  of  law,  necessarily  forcible.  But  in 
those  states  in  which  the  distinction  between  forms  of  action  has  been  abol- 
ished this  x)oint  is  not  material. 

Mother's  Bight  of  Action. — ^It  may,  perhaps,  be  doubted  whether  a 
widowed  mother  would  have  a  right  of  action  for  the  abduction  of  her  child 
unless  actual  service  were  proved,  since  it  is  held  in  many  cases  that  a  mother 
has  no  legal  right  to  command  the  services  of  her  child  since  she  is  not  bound 
for  its  support:  CommonweaUhy,  Murray,  5  Am.  Dec.  412;  Logan y.  Murray, 
9  Id.  422,  and  note;  but  as  is  shown  in  the  note  to  Coon  v.  Moffet,  4  Am.  Dec. 
405,  the  better  doctrine  seems  to  be  that,  after  the  death  of  the  father,  the 
mother  has  the  same  rights  in  this  respect  that  the  father  would  have,  if 
living. 
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Habka«  CoBPua  AS  Bimxdt. — ^It  is  obvioiu  that  trespass  in  any  form  can 
only  give  damages  for  the  taking  away  of  a  child,  and  that  to  obtain  the  restor- 
ation of  the  child  to  the  parent's  custody  there  must  be  some  other  remedy. 
That  remedy  is  the  writ  of  habeas  corpus,  which,  undoubtedly,  lies  in  such 
<»8e8:  Hurd  on  Habeas  Corpus,  454;  People  t.  Mercein,  3  Hill,  399;  Common' 
^•oealth,  Y.  HamUlon,  6  Man.  273;  In  re  MUeheU,  R.  M.  Charlt  489;  £" 
parU  MeCleUan,  1  DowL  Pr.  81;  Mereem  v.  People,  23  Wend.  64;  Beghta  r. 
Clark,  40  Eug.  L.  and  £q.  114;  2  Kent  Ck>nu  194. 


Ramsay  v.  Mabsh. 

€k>N8TRUonoN  ov  Devisb  to  Uses. — ^Where  a  testator  devises  land  to  one 
to  hold  to  him  and  his  heirs  "  in  trust  to,  and  for,  the  use  and  behoof  " 
of  another  for  life,  and  if  such  other  should  have  a  child  or  children, 
etc,  living  at  his  death,  then  devising  to  such  child,  etc.,  and  "to  their 
heirs  forever,**  the  legal  estate,  under  the  statute  of  uses,  vests  in  the 
cestui  que  use, 

Tbespass  to  try  title.  The  plaintiffs  claimed  under  the  will 
of  Henry  Laurens  (the  proyisions  of  which  are  stated  in  the 
opinion)  as  trustees  for  Frances  Eleanor  Henderson,  a  feme- 
covert.  The  judge  who  tried  the  cause  directed  a  nonsuit, 
believing  that  the  legal  estate  was  Tested  in  the  ceaiui  que  use, 
and  that  the  action  should  have  been  in  her  name.  Motion  to 
set  aside  the  nonsuit  for  mistake  of  law  by  the  judge. 

Bowie,  for  the  motion. 

Noble  and  Wardlaw,  contra. 

By  Court,  Gastft,  J.  The  clause  in  the  will  of  Henry  Lau- 
rens, under  which  the  devisee  claims,  is  in  the  following  words; 
**  I  give  and  devise  to  my  daughter,  Mrs.  Bamsay,  and  to  Dr. 
Bamsay,  all  my  lands  at  Long  Crane,  in  the  district  of  Ninety* 
six,  containing  in  the  whole  about  six  thousand  acres,  together 
with  all  my  lots  in  the  village  of  Hamstead,  and  all  my  marsh 
in  the  front  thereof  (which  land  I  have  estimated  at  one  thou- 
sand seven  hundred  and  fifty  pounds,  although,  in  my  con- 
science, I  believe  them  to  be  worth  more  than  double  that  sum), 
to  hold  the  same  to  them  and  their  heirs  in  trust,  and  to  and 
for  the  use  and  behoof  of  my  granddaughter,  Frances  Eleanor 
Laurens,  during  her  life,  and  in  case  she  should  leave  a  child, 
or  children,  or  grandchild,  or  grandchildren,  living  at  her 
death,  then  I  devise  the  same  to  them,  share  and  share  alike 
(the  grandchildren  representing  the  parent),  and  to  their  heirs 
forever.    But  in  case  she  should  die  without  leaving  a  child. 
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or  children,  or  grandchild,  I  demise  the  said  lands  io  my  son 
Heniy  and  his  heirs  forever." 

Another  clause  in  the  will  of  the  testator  is  in  these  -words: 
*'I  constitute  and  appoint  Dr.  Bamsaj,  and  the  wife  of  Dr. 
Bamsay,  my  dear  daughter  Martha  Laurens  Bamsay,  guard- 
ians and  trustees  of  my  granddaughter  until  she  shall  be  of 
age  to  receiye  her  estate."  The  will  bears  date  on  the  first  day 
of  November,  1792,  and  was  proved  on  the  seventh  of  January, 
1793.  The  question  presented  for  the  consideration  of  the 
court  is,  whether  Frances  Eleanor  Laurens,  the  devisee,  took 
the  legal  estate  in  the  lands  devised,  or  whether  the  same,  by 
the  will,  vested  in  the  trustees.  The  solution  of  this  question 
will  depend  upon  the  construction  which  must  be  put  upon 
the  statute  of  uses:  27  Hen.  VJULL.,  c.  10,  and  made  of  force 
in  this  state. 

It  would  be  altogether  unavailing  to  enter  into  a  discussion 
of  the  origin  of  uses,  the  inroad  which  was  made  by  their  intro- 
duction into  the  simplicity  of  the  common  law,  and  the  ill 
effects  which  were  produced  by  dividing  the  possessions  from 
the  use.  The  statute  of  Hen.  YIIL,  after  reciting  the  various 
inconveniences  occasioned  by  the  introduction  of  uses,  enacts 
"  that  where  any  person  shall  be  seised  of  lands,  etc.,  to  the 
use,  confidence,  or  trust  of  any  other  person  or  body  politic, 
the  person,  etc.,  entitled  to  the  use  in  fee-simple,  fee-tail,  for 
life  or  years,  or  otherwise,  shall  from  thenceforth,  stand  and  be 
seised  or  possessed  of  the  land,  etc.,  of  and  in  the  like  estates 
as  they  have  in  the  use,  trust,  or  confidence,  and  that  the  estate 
of  the  person  so  seised  to  uses,  shall  be  deemed  to  be  in  him 
or  them  that  have  the  use,  in  such  quality,  manner,  form  and 
condition  as  they  had  before  in  the  use.  This  statute.  Judge 
Blackstone  says,  conveys  the  possession  to  the  use,  and  trans- 
fers the  use  into  possession,  thereby  making  the  cestui  que  use 
complete  owner  of  the  lands  and  tenements,  as  well  at  law  as 
in  equity:  2  Bl.  Com.  332.  And  Lord  Bacon,  in  his  reading 
on  this  statute,  says  that  the  possession  thus  transferred  is  not 
a  mere  seisin  or  possession  in  law,  but  an  actual  seisin  and  pos- 
session in  fact;  not  a  mere  title  to  enter  upon  the  land,  but  an 
actual  estate:  See  Cro.  £liz.  46. 

The  strict  construction  which  wss  put  upon  this  statute,  oc- 
casioned a  distinction  to  be  drawn  between  such  uses  as  were 
executed  by  the  statute  and  such  as  were  not  so  executed. 
Chancery  took  cognizance  of  the  latter  under  the  name  of  trusts. 
There  were  three  direct  modes  of  creating  such'  a  trust  as  would 
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prevent  the  use  from  being  execated.  The  first  was  where  a 
use  was  limited  on  a  use.  The  common  law  judges,  in  their  con- 
Btraction  of  the  statute,  held  that  the  second  limitation  to  use 
was  a  nullity,  the  words  of  the  statute  being,  ''  where  any  per- 
son is  seised  of  any  lands  and  tenements."  But  no  such  diffi- 
culty is  presented  in  the  clause  of  the  will  under  consideration. 
In  it  there  is  no  limitation  of  a  use  upon  a  use,  but  such  an 
estate  is  conveyed  as  falls  strictly  within  the  express  proTision 
of  the  statute,  and  such  as  would,  at  all  times  and  in  eyexy 
court  after  this  statute,  have  passed  the  legal  estate  to  the  cestui 
que  uae.  A  second  mode  of  creating  a  trust,  not  executed  by 
the  statute,  was  where  the  feoffees  to  a  use  were  directed  to  re- 
ceiye  the  profits  and  pay  them  over  to  the  person  intended  to 
be  benefited.  In  such  case,  as  the  cestui  que  use  could  receive 
nothing  but  through  the  hands  of  the  trustees,  the  legal  estate 
was  considered  as  being  in  them. 

But  where  the  devise  was  to  permit  the  cestui  que  use  to  re- 
ceive the  rents  and  profits,  there  the  legal  estate  would  vest  in 
him  by  the  statute.  The  case  of  Broughton  v.  Langley,  1  Salk. 
678,  illustrates  this  position.  Lands  were  devised  to  trustees 
and  their  heirs  to  the  intent  and  purpose  to  permit  A.  to  receive 
the  rents  and  profits  for  his  life.  Lord  Chief  Justice  Holt  said 
that  this  would  have  been  a  plain  trust  at  common  law,  and  that 
what  at  common  law  was  a  trust  of  a  freehold  or  inheritance,  is 
executed  by  the  statute  which  mentions  the  word  trust  as  well 
as  use.  In  the  case  of  Chapman  v.  Blissettf  Forrest,  145,  where 
one  of  the  questions  was,  whether  the  trustees  took  the  legal 
estate,  Lord  Hardwicke  says:  ''If  an  estate  be  limited  to  A. 
and  his  heirs,  then  it  is  executed  in  B.  and  his  heirs.  But 
where  particular  things  are  to  be  done  by  the  trustees,  it  is 
necessaiy  that  the  estate  should  remain  in  them,  so  long,  at 
least,  as  those  particular  purposes  required  it:"  See  1  Cruise's 
Dig.  463.  Let  us  apply  the  instances  to  the  case  under  consid- 
eration. Is  there  anything  in  the  structure  of  the  clause  in  the 
will  of  Henry  Laurens,  evincive  of  an  intent  on  the  part  of  the 
testator  that  the  legal  estate  should  remain  in  the  trustees? 
!Not  one  word  is  said  about  their  receiving  the  rents  and  profits, 
and  paying  them  over  to  the  cestui  que  use  ;  no  debts  are  to  be 
paid  out  of  this  fund;  no  purpose  whatever  is  expressed, 
whereby  it  might  be  inferred  that  the  legal  estate  was  intended 
to  remain  in  the  trustees.  They  are  simply  required  to  hold 
to  them  and  their  heirs  to  the  use  of  the  devisee.  The  statute, 
therefore,  according  to  the  opinions  both  of  Lord  Holt  and 
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Lord  HardwickOy  executes  the  poBseasion  to  the  use,  and  gii 
the  legal  estate  to  the  cestui  que  use. 

The  third  direct  mode  of  creating  a  trust,  not  execnted  hf 
the  statute,  is  where  a  term  for  years  is  granted  to  one  to  ihe 
use  or  trust  for  another.  The  legal  estate  in  such  case  will  not 
be  executed  by  the  statute  in  the  cestui  que  ums.  The  reason 
assigned  is  that  no  one  can  be  said  according  to  technical  rule, 
to  be  seised  of  a  term,  seisin  ex  vi  termini,  importing  a  freehold, 
and  the  words  of  the  statute  being:  "When  any  person  is 
seised  to  the  use  of  another."  But  this  branch  of  the  law  has 
no  relation  to  the  clause  of  the  will  under  consideration,  the 
deyise  being  of  a  freehold  nature.  There  are  other  cases  of 
trust  estates  arising  from  the  nature  of  the  transaction,  and  the 
evident  intent  of  parties.  The  statute  of  frauds  and  peijuries 
has  reference  to  such.  It  enacts  that  all  declarations  and  crea- 
tions of  trusts  of  lands  or  hereditaments  must  be  in  writing; 
but  excepts  from  the  operation  of  the  aot»  all  such  conyeyances 
where  trusts  and  confidences  shall  arise  or  result  by  implication 
of  law:  See  sec.  20  of  the  statute.  It  would  be  a  perversion  of 
every  rule  of  construction  to  say  that  the  legal  estate  was  in- 
tended to  vest  in  the  trustees  by  the  clause  in  the  will  of  Henry 
Laurens,  and  in  direct  opposition  to  the  authorities  on  the  sub- 
ject, both  in  law  and  equity,  and  would  be  making  the  stat- 
ute of  uses  to  all  intents  and  purposes  a  dead  letter.  The  will 
throughout  is  drawn  with  skill  and  ability;  the  utmost  precis- 
ion is  observed  by  the  testator  in  the  structure  of  each  clause, 
and  in  the  disposition  of  his  estate.  Technical  and  apt  words 
are  used  to  denote  his  meaning.  If  the  testator,  therefore,  had 
intended  that  the  legal  estate  should  remain  in  the  trustees,  he 
would  have  afforded  a  clear  signification  of  such  intention,  by 
pointing  out  the  reasons  why  he  had  resolved  on  having  it  so 
fixed.  I  think,  therefore,  the  conclusion  is  inevitable  that  be 
had  no  such  intention;  that  he  well  understood  the  legal  effect 
and  operation  the  words  used  by  him,  and  that  his  intent  would 
be  violated  were  a  different  interpretation  to  be  put  upon  the 
clause  than  the  one  I  have  adopted. 

One  of  the  counsel  for  the  plaintiff,  in  the  argument  of  this 
question,  contends  that  as  the  statute  of  uses  preceded  the 
statute  of  wills,  it  could  not  extend  to  estates  created  under  a 
power  that  had  no  existence  until  the  latter  statute  imparted  it. 
In  confutation  of  this  idea,  I  refer  to  Mr.  Powell's  treatise  on 
Devises,  pp.  271-275;  2  Ld.  Baym.  875;  12  East,  456;  3  Boa. 
&  P.  175. 
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Independent  of  tbe  yiew  thus  taken  of  the  law  aziaing  upon 
the  derifling  clause  in  this  will,  in  which  I  am  supported  by  a 
majority  of  the  court,  I  confess  that  I  feel  myself  strongly  sup- 
ported in  the  ooixeotness  of  my  opinion  by  the  last  quoted 
dlttase  in  the  will.  The  testator  there  constitutes  and  appoints 
Dr.  Bamsay  and  his  wife,  guardians  and  trusteee  of  his  grand- 
daughter, until  she  shall  be  of  age  to  receire  her  estate.  Those 
expressions,  to  my  mind,  are  full  of  meaning.  He  had  in  a 
previous  clause  constituted  them  trustees  respecting  the  lands 
devised;  in  this  clause  they  are  constituted  guardianB  of  her 
I>er8on,  both  of  which,  it  would  seem,  the  testator  intende<l 
should  cease  on  her  arriving  of  age,  at  which  time  he  declares 
she  was  to  receive  her  estate.  As  my  brethren,  however,  en- 
tertain doubts  as  to  this  clause,  and  rather  incline  against  the 
construction  I  am  disposed  to  put  upon  it,  I  deem  it  unneces- 
sary to  dwell  upon  it. 

The  motion  to  set  aside  the  nonsuit  is  refused. 


The  ooDttraotion  here  pat  upon  the  will  of  CoL  Heofy  Lsiueni  mm  folly 
Improved  by  the  sapreme  court  of  the  United  Statee  in  ffemiermm  v.  Orffin, 
5  Pet.  151,  where  the  Mune  will  oeme  under  ooniideintian,  and  when  tbe 
opinion  of  the  ooort  in  the  prinoipel  ceie  wm  referred  to  M  ''an  able  and 
delibento  one." 


Roberts  t;.  Roberts. 

[aMoaoBD.968w] 

A  SoH  MAT  Hold  Advkbsblt  to  his  Pabxht,  bat  the  dhanoierol  the  poa- 
seorion  is  a  question  for  the  joiy. 

Abflicazion  for  the  partition  of  the  land  of  one  Roberts, 
deceased,  among  his  heirs.  The  defendant,  who  was  the  son  of 
the  deceased,  claimed  under  the  statute  of  limitations,  having 
been  for  fifteen  years  in  possession  of  part  of  the  land  desig- 
nated by  lines  known  to,  and  acknowledged  by,  the  father.  The 
jury  were  instructed  to  find  for  the  defendant  if  they  were  satis- 
fied that  he  had  been  in  adverse  possession  for  the  time  pre- 
scribed by  law.  Verdict  for  the  defendant,  and  motion  for  a 
new  trial,  because  the  son's  possession  could  not  be  adverse  to 
his  father. 

Clendinen^  for  the  motion. 

James,  contra. 

By  Court,  Huosb,  J.  There  is  no  doubt  that  a  son  may  hold 
adversely  to  a  parent.    Their  intimate  connection  may  support 
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a  preBumpiion  againat  the  claims  of  the  son,  but  this  presump- 
tion may  be  rebutted  by  evidence.  In  all  cases  the  character 
of  the  possession  is  a  question  for  the  jury.  In  this  case  the 
evidence  was  conclusive  that  the  defendmt  held  the  land  as  hia 
own,  not  as  his  father's.  The  jury  have  so  found,  and  the 
diet  cannot  be  disturbed. 
The  motion  is  refused. 

Johnson,  Gahtt,  Nott  and  Rtohardsoh,  JJ.,  oonooxred. 

CoLOooK,  J.,  dissented. 


MlLLEB  V.  EeBB. 

[9  MOOOSD,  28S.] 

AcnoNABLB  \VoBD6  Sfoksn  ON  Anotbsr's  Authobitt  oifty  osdiinnly  Iw 
justified  on  that  ground,  if  it  be  proved  that  the  name  of  the  anthor  wm 
given  at  the  time,  and  that  the  defendant  aotnally  heard  them  from  rack 
person,  becaase  the  presumption  of  malice  is  thereby  rebutted;  but  net 
^here  the  authority  of  another  is  used  merely  as  a  cover  for  the  actoal 
malice  of  the  defendant;  as  where  the  defendant  spoke  the  words  with 
the  qualification  that  he  could  prove  that  another  person  said  the  sameu 

Wo&ns  Spoken  atter  Action  Bbought. — The  same  words  spoken  after  ac- 
tion brought,  may  be  given  in  evidence  to  prove  malice. 

AonoN  of  slander.  The  words  charged  were:  He  (plaintiff) 
stole  a  cart  tire,  and  gets  his  living  by  stealing.  He  is  a  thief, 
and  will  swear  a  lie."  Plea,  the  general  issue,  and  a  special  jus- 
tification that  the  defendant  heard  the  words  from  one  Simpson, 
and  so  stated  at  the  time.  One  of  the  plaintiff's  witnesses  tes- 
tified to  the  speaking  of  the  words  without  qualification.  Other 
witnesses  on  behalf  of  the  plaintiff  and  the  defendant  testified 
that  the  defendant  spoke  the  words  afiSrmatively,  and  superadded 
the  statement  that  he  could  prove  that  Simpson  said  so.  It  was 
proved  also  that  the  defendant  spoke  the  same  words  after  action 
brought.  The  defendant  proved  that  Simpson  had  repeatedly 
said  that  the  plaintiff  and  his  brother  had  stolen  a  cart  tire,  and 
that  it  was  commonly  spoken  of  at  the  time.  Verdict  for  the  plaint- 
iff for  five  hundred  dollars  damages,  and  motion  for  a  new  trial: 

1 .  Because  words  spoken  after  action  brought  were  admissible; 

2.  Because  the  judge  erroneously  instructed  the  jury  that  proof 
that  the  defendant  gave  the  author  when  the  words  were  spoken, 
was  no  justification,  if  the  defendant  affirmed  at  the  time  that 
the  fact  was  so;  3.  Because  of  excessive  damages. 
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Glendinen^  for  the  motaon. 
WUUams,  contra. 

By  Court,  Johnson,  J.  Departing  from  the  usual  order,  I  will 
first  consider  the  second  gronnd.  The  general  role  is,  that  it 
is  no  justification  of  slanderous  words  that  the  defendant 
heard  them  from  another,  for  every  one  is  answerahle  for  the 
slander  which  he  propagates:  2  Esp.  Dig.  106,  617.  The  cas» 
of  Davis  Y.  Lewis,  7  T.  B.  17,  has  carved  out  an  exception  to* 
the  rule.  In  that  case  the  court  says  the  defendant  may  justify, 
if,  at  the  time  of  speaking  the  words,  he  names  him  from  whom 
he  heard  them;  and  if  in  truth  he  did  hear  them  from  another. 
The  reason  giyen  is,  that  by  giving  the  name  of  the  original 
slanderer  the  plaintiff  has  a  direct  remedy  against  the  original 
wrong-doer.  But  the  case  of  MarUand  v.  Ooldney,  2  East,  246, 
has  given  a  limitation  to  the  operation  of  this  exception.  Ta 
support  the  justification,  the  defendant  must  use  the  words 
of  the  original  slanderer,  so  far  as  relates  to  the  gist  of  the 
charge  against  the  plaintiff.  It  follows,  therefore,  that  the  ex- 
ception never  was  intended  to  protect  a  defendant  in  the  grati- 
fication of  his  malice  by  taking  shelter  under  a  falsehood  pub- 
lished by  another,  but  to  protect  one,  who,  without  malice  and 
for  purpose  necessary  to  the  very  existence  of  society,  inquires 
into  and  investigates  the  characters  of  men,  and  the  true  mean- 
ing of  the  exception  is,  that  it  is  a  justification  only  so  far  as  it 
is  evidence  of  the  want  of  malice;  as  when  one,  without  any 
aflSrmation  of  the  truth  of  the  fact,  states  what  he  has  heard 
from  another,  then  the  prestunption  of  malice,  arising  from 
the  publication  of  the  slanderous  words,  is  repelled  by  the 
occasion  and  manner  of  speaking;  but  it  will  not  hold  good 
when,  from  the  circumstances,  it  is  manifest  that  the  defendant 
used  the  words  with  an  intention  to  defame  the  plaintiff^ 
although  he  gave  the  very  words  and  the  name  of  the  author. 
As  in  this  case,  when  the  defendant  took  upon  himself  to  affirm 
the  truth  of  the  words,  then  he  is  responsible  for  their  truth  upon 
whatever  authority  they  may  have  been  spoken.  By  so  doing 
he  superadds  his  own  authority  and  influence,  and  inflicts  a 
new  injury,  for  which  he  alone  is  responsible.  In  this  case,  the 
defendant's  own  witness,  independent  of  those  adduced  by  the 
plaintiff,  stated  that  he  had  affirmed  that  the  plaintiff  had  stolen 
a  cart  tire,  but  added,  that  he  could  prove  that  Joseph  Simp- 
son had  said  so.     He  did  then  give  his  sanction  and  the  influ- 
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ence  of  his  own  affirmation  to  the  propagation  of  a  slander,  and 
he  is  responsible  for  the  consequences. 

I  shall  next  proceed  to  consider  the  first  ground  of  the  mo- 
tioK.  Maliae  ia  the  yerj  gist  of  the  action  of  slander,  and  it 
f  oUeira  of  neoesn^,  that  all  the  oircninstanoes  which  go  to  proTe 
itv  oar;  fftna  wbioh.it  maj  be  inferred,  necessarily  enter  into  it. 
It  magri  and  ia,.  freqnenlfy  implied  from  the  words  spoken,  and 
tlua  implication,  is  strengthened  or  repelled  by  the  occasion 
or:  manner'  of  speaking,  and  all  the  variety  of  circumstances 
wtnok  conid  eater  into  such  a  thing;  and  there  is,  perhaps,  no 
timnafitamipr  whiirh  mrae  strongly  marks  the  character  as  to 
atmjquoMtmw  than  their  freqmMit  repetition.  It  ia  the  evidence 
cl.a  maliaioas- heart  brooding  oyer  its  victim.  On  this  principle 
iti  waa  held:  in  the  case  of  OhaUer  v.  Barrel,  Peake  N.  P.  25, 
thatrwocdi  spohea  subsequently  to  those  laid  in  the  declaration 
ware  admiasUe.  Another  case  decided  on  the  circuit,  in  this 
atale,  is-  recoUected  by  my  brother  Qantt,  which  accords  with 
this  prittotple,  in  which,  when  the  case  was  called  for  trial, 
wben  the  charge  waa  that  the  plaintiff  was  a  hog  thief,  Mr. 
Juatioe  Qrimke,  our  late  senior  associate,  permitted  evidence  to 
^  to  the  jury  that  the  defendant  said  to  the  plaintiff,  when  pre- 
paring for  trial,  ''I  will  make  the  pigs  squeal  in  your  ears." 
It  is  dear,  thereiore,  that  the  same  words,  whether  spoken  be- 
fore or  after  action  brought,  are  admissible. 

The  third  and  last  ground  involves  no  principle.  The  court 
do  not  see  in  the  amount  of  the  verdict  anything  like  that  ex- 
cess and  oniarage  of  public  feeling  which  would  justify  their 
interposing. 

The  motion  is  refused. 


Kefxathio  Slinbib  Obxoinaxed  ex  Akoibib. — Upon  this  rabfeci  tM 
note  to  Aldermam  ▼.  French,  11  Am.  Dec.  131;  OaUmoayY,  Jitddkton,  12  LL 
400,  aad  note^ 


ffAFiTiET  V.  Street. 

[2  MoOOBB,  810.] 

Pabtnkr  Autbdbiziko  Appsabahcb  for  CoPAsnnEBS.— One  partner  oen 
not  Mtthorize  an  appearance  fur  another. 

AonoH  against  the  defendants  as  copartners  for  supplies  fur* 
nished  to  a  yessel  owned  by  them.  It  appeared  that  service  of 
the  writ  was  accepted  by  one  of  the  defendants  who  authorized 
certain  attorneys  to  appear  for  the  defendants,  and  that  said 
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attorneys  entered  an  appearance  accordingly;  but  that  0ud  ap- 
pearance was  wholly  unauthorized  by  the  reet  of  the  defesd- 
ants,  and  was  unknown  to  most  of  them  until  about  the  tiaae 
of  the  trial.  At  the  trial  other  attorneys  on  behalf  of  the  de- 
fendants moved  to  set  aside  the  proceedings,  because  suah 
acceptance  of  service  and  appearance  were  wholly  without 
authority  from  the  remaining  partners.  Motion  oremiled,  and 
verdict  for  the  plaintiffs.  The  defendants  now  moved  to  m-> 
Terse  the  decision  upon  their  former  motion. 

Cross^  lot  the  motion. 

King^  contra* 

Bj  Court,  JoHNSOH,  J.  In  oppoaition  to  this  motion  it  has 
been  insisted  on  the  part  of  the  plaintiffs  that  an  appearance 
by  an  attorney  of  the  court,  whether  authorized  by  the  defend* 
ant  or  not,  is  sufficient  to  authorize  the  judgment  of  the  courts 
leaving  the  party  injured  to  his  remedy  against  the  attorney; 
and  that  one  partner  may  authorize  an  appearance  for*all.  To 
support  these  positions,  1  Binn.  214;  2  Id.  145;  and  6  Johns. 
296,  have  been  relied  on;  and  on  looking  into  these  authoritiea 
they  are  found  to  go  all  the  length  contended  for  by  the 
plaintiffs.  On  general  doctrines  of  law  I  would  weigh  well  an 
opinion  opposed  to  these  respectable  authorities  before  its 
adoption,  but  in  questions  of  practice  we  must  look  well  to  our 
own,  and  ought  not  to  depart  from  it  except  for  important  con- 
siderations affecting  the  rights  of  the  parties;  for  in  despite  of 
all  theory,  every  independent  tribunal  must  have  a  lex  fori 
adapted  to  their  own  peculiar  situation.  With  regard  to  the 
first  of  these  objections  the  usage  has  been  directly  opposed  to 
it.  The  court  has  never  refused  to  set  aside  the  proceedings 
before  the  cause  was  tried,  where  the  appearance  was  unauthor- 
ized by  the  defendant;  and  when,  as  in  this  state,  it  is  not  nec- 
essary to  file  a  warrant  of  attorney,  or  to  do  any  other  act  to 
entitle  an  attorney  to  enter  an  appearance.  The  court  ought 
to  be  circumspect  in  guarding  against  the  abuse  of  this  privi- 
lege, and  the  profession  themselves  are  interested  to  prevent 
consequences,  alike  injurious  to  themselves  and  their  clients^ 
which  would  arise  out  of  the  practice  contended  for  by  the 
plaintiffs. 

On  the  second  objection,  I  think  there  is  less  difficulty.  The 
act  of  1792  (2  Brevard,  170;  1  Faust,  213)  provides  that  "  in  all 
actions  for  copartnerahip  debts  where  one  or  more  of  them,  the 
copartners,  are  out  of  the  state,  or  are  dormant,  it  shall  be  suffi- 
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cient  tq  serre  process  on  such  as  maj  reside  or  be  found  within 
the  state,  or  upon  such  of  the  firm  as  are  known/'  and  suits  so 
commenced  are  declared  to  be  valid  and  legal..  It  is  not  pre- 
tended that  the  question  under  consideration  concluded  bj  this 
act,  but  the  analogy  is  so  striking,  and  the  principle  involved 
so  analogous  that  they  may  be  regarded  as  the  same.  The  act 
recognizes  the  necessity  of  giving  notice  to  all  the  firm,  and 
provides  only  for  cases  where  the  process  of  the  court  is  suffi- 
cient for  that  purpose.  Now,  if  notice  to  one  only  was  sufficient, 
it  is  as  effectually  done  by  serving  as  accepting  the  process,  and 
the  act  was  useless;  and  I  deduced  from  it  the  conclusion  that 
the  practice  before  the  act  was  to  give  notice  to  all  within  the 
reach  of  the  process.  It  appears  to  me,  however,  that  both  of 
these  questions  have  been  settled  by  the  court  in  the  case  of 
Kecldy  v.  Kem  d:  Perry,  decided  in  Charleston,  May  term,  1822, 
and  although  they  are  not  propounded  in  precisely  the  same 
terms  as  those  in  which  this  case  is  presented,  the  opinion  of 
the  court  is  predicated  on  the  view  that  one  copartner  cannot 
authorize  an  appearance  for  the  other;  and  in  that  case,  as  in 
this,  an  appearance  had  been  entered  by  an  attorney  for  all  the 
defendants.  The  responsibility  of  a  firm  is  in  effect  a  joint  con- 
tract, and  it  will  not  be  denied  that  all  parties  to  a  joint  contract 
must  be  sued.  In  joint  and  several  contracts  those  only  are 
concluded  by  the  judgment,  who  are  made  parties  by  process. 
In  any  view  of  the  case,  I  think,  therefore,  that  the  motion  to 
set  aside  the  proceedings  ought  to  prevail,  except  as  to  the  de- 
fendant, Charles  O'Hara,  who  authorized  the  appearance,  and 
this  is  the  opinion  of  the  court. 

CoLcocE  and  Bighabdson,  JJ.,  concurred. 

NoTT,  J.  I  consider  this  case  as  decided  by  the  case  of  Kecldy 
V.  Kern  &  Perry,  and,  therefore,  concur  in  the  opinion  that  the 
motion  ought  to  be  granted. 


Partner's  Power  to  Authorizb  Afpbabancb  vob  Firm. — ^The  question 
as  to  the  power  of  one  partner  to  authorize  an  appearance  for  his  copartners, 
so  as  to  bind  them,  does  not  seem  to  be  settled.  The  power  is  affirmed  in 
several  of  the  leading  text-books  on  this  subject.  Thus,  in  Parsons  on  Part- 
nership, 172,  note  w,  it  is  said:  ''In  an  action  against  the  firm,  one  partner 
may  enter  an  appearance  for  the  rest:  jD.  arguendo,  Harrison  v.  Jackson,  7 
T.  R.  208;  BtnneU  v.  Stickney,  17  Vt.  531;  Taylor  v.  Coryell,  12  Serg.  &  R. 
243,  250;  see,  however,  contra,  JIaslet  v.  Street,  2  McCord,  310;  Loomis  v 
Pearson,  Harp.  470;  Hills  v.  Boss,  3  DalL  331;  Bright  v.  Sampson,  20  Tex. 
21;  see,  also,  Hall  v.  banning,  91  U.  a  160."  To  the  same  effect  is  Gow 
Part.  1634;  see,  also,  Lindley  Part.  226.     Bat  the  authorities  cited  in  tht 
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note  to  PanoDB  show  that  tho  uues  are  far  from  uniform  in  faror  of  the 
proposition  laid  down. 

In  the  case  of  Hall  v.  banning,  91  U.  S.  160,  referred  to  in  the  quotation  given 
above^  Mr.  Justice  Bradley  shows  that  the  text- writers  on  this  subject  have  as- 
serted the  doctrine  with  much  greater  confidence  than  the  decisions  will  war- 
rant. He  says:  "The  law,  indeed,  does  not  seem  entirely  clear  that  a  partner 
may  enter  an  appearance  for  his  copartners  without  special  authority,  even  dur- 
ing the  continuance  of  the  firm.  It  is  well  known,  that  by  the  English  practice, 
in  an  action  on  any  joint  contract,  whether  entered  intc  by  partners  or  others, 
if  any  defendant  cannot  be  found,  the  plaintiff  must  proceed  to  outlawry 
against  him  before  he  can  prosecute  the  action;  and  then  he  declares  sepa- 
rately against  those  served  with  process,  and  obtains  a  separate  judgment 
against  them,  but  no  judgment  except  that  of  outlawry  against  the  defendant 
not  found:  1  Chit.  PL  42;  Tidd.  Pr.,  c.  7,  423,  9th  ed.  A  shorter  method 
by  dUtringas  in  place  of  outlawry  has  been  provided  by  some  modem  stat- 
utes,  but  founded  on  the  same  principle.  Now,  it  seems  strange  that  this 
eumbrous  and  dilatory  proceeding  should  be  necessary  in  the  case  of  part- 
ners, if  one  partner  has  a  general  authority  to  appear  in  court  for  his  copart- 
ners. On  the  basis  of  such  an  authority,  had  it  existed,  the  courts,  in  the 
long  lapse  of  time,  ought  to  have  found,  some  means  for  making  service  on 
one  answer  for  service  on  alL  But  this  was  never  done.  In  this  country,  it 
true,  as  will  presently  be  shown,  legislation  to  this  end  (applicable,  however, 
to  all  joint  debtors),  has  been  adopted,  but  it  is  generally  conceded  that  a 
judgment  based  on  such  service  has  full  and  complete  effect  only  as  against 
those  who  are  actually  served.  Further  reference  to  this  subject  will  be 
made  hereafter. 

"It  must  be  conceded,  however,  that  the  general  authority  of  one  partner 
to  appear  to  an  action  on  behalf  of  h^  copartners,  during  the  continuance  of 
the  firm,  has  been  asserted  by  several  text- writers:  Oow  on  Part  163;  C!ol- 
lyer  on  Part.,  sec.  441;  Parsons  on  Part.  174,  note.  But  the  assertion  is 
based  on  somewhat  slender  authority.  We  find  it  first  laid  down  in  Grow, 
who  refers  to  a  d^um  of  Sergeant  Dampier,  made  in  the  course  of  argument, 
7  T.  K.  207;  and  to  the  case  of  Morley  v.  Strombong,  3  Bos.  &  P.  254,  where 
the  court  refused  to  discharge  partnership  goods  taken  on  a  distringas  to 
compel  the  appearance  of  an  absent  partner,  unless  the  partner  who  was 
served  would  enter  an  appearance  for  him.  As  to  this  case,  it  may  be  said 
that  it  is  not  improbable  that  the  home  partner  had  express  authority  to  ap- 
pear in  suits  for  hiA  copartner;  for,  in  a  subsequent  case,  GoUlamUh  v.  Levy, 
4  Taun.  299,  a  distringas,  issued  under  the  same  circumstances,  was  dis- 
charged where  the  home  partner  made  affidavit  that  the  goods  were  his  own, 
and  that  he  had  no  authority  to  appear  for  his  copartner.  These  seem  to 
be  the  only  authorities  relied  on."  It  is  thus  seen  that  the  learned  judge 
inclined  to  the  doctrine  of  the  principal  case  on  this  point;  indeed,  he  cites 
the  case  with  apparent  approval  in  a  subsequent  part  of  his  opinion.  It  if 
proper  to  remark,  however,  that  these  observations  were  merely  incidental  to 
the  question  before  the  court  in  Hall  v.  Lanning,  which  was  as  to  whether  a 
partner  had  power,  after  dissolution,  to  enter  an  appearance  for  the  firm. 
The  court  held  that  he  had  not. 

In  the  unsettled  state  of  the  adjudications  on  this  subject  no  general  rule 
can  be  laid  down,  but  it  is  safe  to  say  that  the  doctrine  of  the  principal  case 
iB»  at  least,  as  well  supported  by  reason  and  authority  as  the  opposite  view. 
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[2  XOOOBD,  818.] 

Mutual  Judoxents  jca.t  be  Set  ovf,  whether  obtained  in  the  tmnrir  oooit 
or  in  different  coarts,  even  after  an  assignment  of  one  of  the  judgmenfei^ 
if  snch  assignment  was  made  so  promptly  as  to  excite  a  Taasminhln  ao^ 
pidon  that  it  was  done  to  prevent  the  8et-o£ 

ABtaoNABiurr  of  Judgmxitts. — ^A  vezdict  or  judgment  is  not  nsgotiaUe; 
but  an  assignment  thereof  will  be  upheld*  if  it  will  promote  the  ends 
of  justioe;  otherwise  not. 

MonoN  to  Bet  off  against  the  yerdict  obtained  by  the  plaintifl 
in  this  action  at  the  present  term,  a  judgment  recoTeied  bj  the 
defendant  against  the  plaintiff  in  the  city  court  of  Charleston, 
in  July  term,  1821.  The  plaintiff  resisted  the  motion,  on  the 
ground  that  he  had  assigned  the  yerdict  to  third  persons.  Mo- 
tion overraled,  to  reverse  which  decision  is  the  object  of  this 
application. 

King,  for  the  motion. 

Crafia  and  Eolchard^  ocmira. 

By  Court,  Nott,  J.  That  mutual  judgments  may  be  set  off 
was  decided  at  the  last  sitting  of  this  court,  in  Columbia,  in  the 
case  of  William»  t.  Boom,  2  McCord,  203.  In  that  case,  it 
was  said  to  be  a  part  of  the  equitable  jurisdiction  of  this  court, 
and  ought,  therefore,  to  be  so  exercised  as  to  do  equity  between 
the  parties.  The  rule  there  laid  down  was,  that  the  pady  will- 
ing to  avail  himself  of  such  a  motion  must  make  it  at  tibe  first 
court.  And  that  if  he  delayed  it  until  a  succeeding  court,  and 
in  the  meantime  the  interest  of  third  persons  intervened  by  the 
assignment  of  the  judgment  or  otherwise,  it  ought  not  to  be 
granted.  In  this  case  the  mover  has  used  all  the  diligence  in 
his  power.  His  motion  was  made  at  the  same  court  at  wbich 
the  judgment  was  obtained  against  him.  And  the  promptitude 
with  which  the  other  party  attempted  to  transfer  the  verdict  is 
calculated  to  excite  suspicion  that  it  was  done  in  anticipation 
of  such  a  motion,  and  for  the  purpose  of  defeating  it.  A  ver- 
dict or  judgment  is  not  negotiable.  The  court  will,  neverthe- 
less, respect  such  an  assignment  where  it  api>ears  calculated  to 
promote  the  ends  of  justice,  but  not  where  it  has  a  contnuy 
tendency.  The  only  doubt  in  this  case  was,  whether  a  judg- 
ment obtained  in  one  court  could  be  set  off  against  one  recov- 
ered in  another.  But,  by  looking  into  the  authorities,  I  find 
them  very  satisfactory  on  that  point.    A  judgment  obtained  in 
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the  king's  bench  znaj  be  set  off  against  one  obtained  in  the 
common  pleas.  And  a  judgment  of  an  inferior  court  may  be 
set  off  against  one  of  a  superior  court:  Thrustoui  ex  dent.  Bame 
▼.  Grafier,  2  W.  Bl.  826;  Barker  v.  Braham,  3  Wilfl.  396;  Mon- 
tague on  8et-off,  App.  7,  8;  Schermerhom  ▼.  Schermerhom,  3 
Johns.  190;  Simpson  v.  Hart,  14  Id.  76. 

The  motion,  therefore,  must  be  granted  so  far  as  regards  the 
amount  of  the  judgments.  But  the  court  will  not  interfere 
with  the  costs.  The  j  belong  to  the  attorneys  and  the  zespeoi- 
ive  officers  of  court. 

JoHHBOH  and  Huobb,  JJ.,  concurred. 


SBT-orr  or  Mutital  JwoMoam, — ^The  dootrme  of  wt-ofl^  as  applied  ta 
judgments,  rests  npon  difierent  grounds  from  thatwbich  oontrob  where  there 
are  mntoal  demands  which  have  not  passed  into  Judgment.    In  the  latter 
case  the  power  of  a  court  of  law  to  aUow  a  set-off  is  derired  entirely  from 
the  statutes  of  set-off:  See  note  to  Gregg  ▼.  Jamea,  12  Am.  Deo.  151.     But  the 
law  oonrts  have  long  exercised  an  equitable  power,  inddentsl  to  their  juris- 
dietion  over  their  suitors  and  officers,  and  entirely  independent  of  any  stotute 
of  setting  off  mutual  judgments  against  each  other:  Chandler  v.  Drew,  6  N. 
H.  469;  Hutchma  v.  Biddle,  12  Id.  464;  Hurd  v.  Fogg,  22  Id.  98;  Brown  t. 
Warren,  43  Id.  490;  Ooodwm  r,  Biehardmm,  44  Id.  125;  Btime  v.  Thomburgh, 
9  Watts,  78;  Simpeon  v.  Hart,  14  Johns.  63;  8.  C,  1  Johns.  Ch.  91;  StUwelt 
V.  Carpenter,  2  Abb.  N.  G.  238;  ColquiU  v.  Bonner,  2  Ga.  155;  Skrme  v.  Sim- 
mons,  36  Id.  402;  Bollinger  v.  TarbeU,  16  Iowa,  491;  Prior  v.  Richards,  4 
Bibb,  356;  JHekimon  v.  Chiam,  4  Mon.  1;  Palmeteer  v.  MeredUh,  4  J.  J.  Biaish. 
74;  Ooodenow  ▼.  BvUriek,  7  Mass.  140;  Makepeace  v.  Coatee,  8  Id.  451;  Oreene 
V.  Hatch,  12  Id.  195;  Winslow  v.  Hathaway,  1  Pick.  211,  215;  New  Haven 
Copper  Co.  v.  Brown,  46  Me.  418;  Blx  v.  Nevine,  26  Vt.  384;  Brown  v.  Hen- 
drkkeon,  39  N.  J.  L.  239;  Di#  v.  Welle,  7  Heisk.  17;  Waterman  on  Set-off, 
sec  341  et  acq.    Spencer,  J.,  says,  however,  in  Siimaon  v.  Hart,  14  Johns. 
63,  that  this  power  originally  belonged  exclusively  to  courts  of  equity,  and 
"  it  is  only  within  a  few  years  that  courts  of  law  have  undertaken  to  set  off 
one  judgment  against  another."    The  nature  and  extent  of  the  jurisdiction 
of  courts  of  law,  in  such  cases,  are  very  deaiiy  stated  by  Sargent,  J.,  in  Brown 
V.  Warren,  43  K.  H.  430,  where  he  sa3rs:  "The  exeroise  of  this  power  does 
mot  depend  upon  any  statute,  but  is  exerciied  by  courts  of  law  as  weU  as 
equity,  upon  the  application  of  either  party,  under  the  general  power  which 
conria  have  at  common  law  over  the  suitors  in  them.    The  praetioe  of  setting 
off  one  judgment  against  another  in  court  is  not  confined  to  judgments  founded 
on  mutual  debts:  ChandUr  v.  Drew,  6  K.  H.  469;  Shapley  v.  BeUowe,  4  Id.  351, 
and  oases  cited;  Ooodenow  v.  BtUtriek,  7  Mass..  144;  Hvtehma  v.  Biddle,  12 
N.  H.  454,  in  which  it  was  held  that  though  the  claims  between  the  parties 
were  not  mutual  so  that  they  could  be  set  off  in  a  snit»  yet  when  they  had 
both  passed  into  judgment  the  court  might  set  off  one  judgment  against  the 
other  if  equity  required  it.    And  a  judgment  recovered  by  A.  agunst  B.  and 
C,  may  be  set  <^  against  a  judgment  recovered  by  K  against  A. :  Simpaon  v. 
Hari,  14  Johns.  63;  and  S.  C,  1  Johns.  Oh.  91;  Wright  v.  Cobkigh,  23  K.  H. 
32;  Alien  v.  Hall,  5  Met  263,  where  it  is  said  that  the  trustee  shaU  have 
the  beasflt  of  a  set-off,  legal  or  equitable,  in  hia  own  riglit,  or  in  tiie  right  of 
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those  with  whom  he  ib  privy,  uid  in  whose  favor  the  debt  claimed  to  be  doe 
Irom  the  trnatee  oould  in  his  hands  be  made  available  by  way  of  set-ofl^  in 
any  of  the  modes  provided  by  law. " 

Mr.  Justice  Spencer  in  Simaon  v.  Hart^  14  Johns.  63^  says  that  courts  of 
law  in  setting  off  judgments  ''proceed  upon  the  equity  of  the  statute  author- 
izing set^£fo;  for  confessedly  the  case  is  not  within  the  letter  of  the  ack  "    So, 
also,  says  Van  Syokel,  J.,  in Braum  v.  Hendriekson,  39  N.  J.  L.  239.     It  is  mi 
least  certain  that  the  power  is  equitable  in  its  nature.    Indeed,  as  is  shown 
in  the  note  to  Gregg  v.  Jatnes^  12  Am.  Dec.  151,  the  whole  doctrine  of  set-off  is 
a  creature  of  equily.     It  is,  therefore,  probably  the  most  consistent  aoooont  of 
the  matter  that  when  the  legislature  by  the  statutes  of  set-off  conferred  upon 
courts  of  law,  powers  which  had  previously  belonged  exclusively  to  equity 
tribunals,  the  courts  themselves,  in  order  to  preserve  the  symmetry  of  the 
doctrine,  titosplanted,  also,  the  equitable  praotioe  of  setting  off  judgments. 
This  theory  of  the  origin  of  the  power  is  supported  by  what  is  stated  in  Mon- 
tagu on  Sot-0£^  6,  note  «,  where  it  is  said  that  "this  equitable  practice'*  (of 
setting  off  judgments  on  motion  in  courts  of  law),  "seems  not  to  have  been 
permitted  before  24  Geo.  IL, "  which  was  twenty-two  years  after  the  enactment 
of  the  statute  of  set-off  of  2  Geo.  IL     According  to  Montsgu's  note,  the  firrt 
case  in  which  the  power  was  ezerdsed  seems  to  have  been  Wills  v.  Crabb,  BuIL 
N.  P.  336,  decided  in  the  24  Gea  IL 

Rksts  in  Sound  Disobxtion. — Since  the  power  is  equitable  in  its  nature, 
it  is  exercised  according  to  the  rules  of  equity,  and  will  only  be  used  in 
furtherance  of  substantial  justice.  Says  Spencer,  J.,  in  Sinuon  v.  Hart: 
"Suitors  may  ask  the  interference  of  courts  of  law,  in  effecting  a  set-oS^  not 
ex  debUo  jtutUia,  but  ex  gratia  curiae,"  The  principle  is  thus  stated  by  Van 
Syckel,  J.,  in  Proton  v.  ffendrickaon,  39  N.  J.  L.  239:  "The  doctrine  is  a 
purely  equitable  one,  and  will  be  administered  in  all  cases  upon  such  equita- 
ble terms  as  will  promote  substantial  justice.  These  applications  being 
founded  on  no  positive  statute,  or  any  fixed  rule  which  compels  the  court 
to  grant  them,  are  addressed  to  the  discretion  of  the  court,  and  in  the  exer- 
cise of  that  discretion,  even  where  the  set-off  might  legally  be  made,  if  the 
court  sees  that  injustice  will  be  done  by  granting  the  order  of  set-o^  it  should 
be  refused."  To  the  same  effect  are  Tolberi  v.  Harrison,  1  BaiL  {S.  C.)  599; 
Williams  v.  Evans,  2  McCord,  203;  Oonnable  ^.  Buckland,  2  Aiken,  221; 
Bums  v.  Thomburgh,  3  Watts,  78;  Temple  v.  SeoU,  3  Minn.  419;  Low  v. 
Duncan,  3  Strob.  195;  Meador  v.  Myme,  11  Bich.  631;  ColqwU  v.  Bonmer, 
2  Ga.  155;  ^(Uber  v.  Hoag,  6  How.  Pr.  201. 

Hence,  the  power  will  not  be  exercised  where  the  application  is  delayed 
until  the  rights  of  third  persons  have  become  involved.  Says  Mr.  Justice 
Nott  in  WiUiam*  v.  Eoans,  2  McCord,  203:  "There  is  no  doubt  but  that  the 
court  has  the  power  to  order  mutual  judgments  to  be  set  off  against  each 
other.  This  is  a  common  law  power,  and  is  not  derived  from  the  act  author- 
izing parties  to  set  off  mutual  debts.  Lord  Kenyon  says,  it  depends  on  the 
general  jurisdiction  of  the  court  over  the  suitors  in  it,  and  is  an  equitable 
part  of  their  jurisdiction,  and  has  been  frequently  exercised:  AfUekeU  v.  OUt- 
field,  4  T.  R.  123;  Montagu  on  Set-Off,  5,  6;  1  H.  BL  217;  2  Sellon*s  Fnc 
451.  If  it  constitute  a  part  of  the  equitable  jurisdiction  of  tiie  court,  it  ought 
to  be  so  exercised  as  to  do  equity,  and  not  to  sanction  fraud,  and  a  person 
who  wishes  to  have  the  benefit  of  it  ought  to  avail  himself  of  the  earliest 
opportunity  to  make  his  application,  and  not  to  delay  until  the  interests  of 
third  persons  have  become  involved."  In  that  case  the  application  was  re- 
fused because  the  applicant  instead  of  moving  to  set  off  against  his  judgment 
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«  prior  one  recovered  against  him  by  the  defendant,  sued  oxtt  a  ea,  m.  The 
defendant  then  assigned  hie  judgment  to  another,  and  his,  the  defendant's, 
body  being  seized  under  the  ecu  »a,  he  died  in  prison.  The  plaintiff  then 
moved  to  set  off  the  two  judgments  against  each  other,  but  the  court  held 
that  Lis  application  was  too  late  after  the  assignment.  To  much  the  same 
porpoee,  see  Makepeace  v.  Coates,  8  Mass.  451.  But  where  the  judgment  is 
fmadnlently  assigned  to  prevent  the  set-o£^  courts  of  equity  will  nevertheless 
direct  the  set-off  to  be  made:  Hurgt  v.  SheeU,  14  Iowa,  322;  RuudL  v.  Oon- 
way,  11  Cal.  93;  Morris  v.  BoUis,  2  Harr.  (DeL)  4;  that  there  is  no  reason 
why  courts  of  law  should  not  exerclBc  their  equitable  power  in  the  premises 
in  the  same  way  as  was  done  in  the  principal  case. 

Judgments  in  DnrBRSNT  Ck>UBTS. — It  was  held  in  Webster  v.  MeDemiel, 
2  DeL  Ch.  297%  contrary  to  the  doctrine  laid  down  in  the  principal  case,  that 
a  conrt  of  law  has  no  power  to  direct  a  set-off  of  one  of  its  own'  judgments, 
against  a  judgment  between  the  same  parties  in  another  conrt,  but  that  re- 
sort must  be  had  to  a  court  of  equity.  It  is  not  seen,  however,  why  the 
power  of  a  court  of  law  in  such  a  case  should  be  less  ample  than  that  of  a 
court  of  equity,  for  the  power  itself,  even  though  exercised  in  a  court  of  law 
is  confessedly  equitable  in  its  nature.  Besides  the  exercise  of  the  power 
does  not  depend  upon  any  authority  of  a  court  of  law  over  the  judgments  to 
be  set  off,  but  is  incidental  to  its  jurisdiction  over  the  parties.  And  when 
one  of  the  judgments  is  recovered  in  such  court  the  parties  are  as  completely 
within  its  jurisdiction  as  if  both  judgments  were  there  recovered.  In  ac- 
cordance with  this  principle,  and  with  the  doctrine  of  Duncan  v.  Bloomaioek, 
it  has  been  several  times  decided,  in  New  York,  that  the  supreme  court  may 
direct  a  justice's  judgment,  or  a  judgment  in  the  common  pleas,  to  be  set  off 
against  one  of  its  own  judgments:  Schermerhom  v.  Schermerhom,  3  Cai.  190; 
Ewen  V.  Terry,  8  Cow.  126;  KimbaU  v.  Munger,  2  Hill,  364.  But  not  where 
the  applicant  holds  a  justice's  judgment  by  assignment,  and  the  rights  of 
the  parties  are  complicated  and  intricate:  Story  v.  Patten,  3  Wend.  331.  So 
it  is  held  in  Brown  v.  ffendrickaan,  39  N.  J.  L.  239,  that  the  fact  that  one  of 
the  judgments  is  in  another  court  is  no  obstacle  to  the  relief  in  a  court  of 
law.  To  the  same  purpose  is  Best  v.  Latoson,  1  Miles,  11.  So  judgments  in 
different  districts  of  the  same  conrt  may  be  set  off:  Noble  v.  Howard,  2 
Hayw.  (N.  C.)  14 

AjSdiGNiCENT  or  JuDOMBNTS. — ^At  common  law  a  judgment  could  not  be 
assigned  so  as  to  enable  the  assignee  to  sue  thereon  in  this  own  name,  the 
effect  of  the  assignment  being  merely  to  transfer  the  equitable  title;  but  this 
inhibition  upon  the  assignment  of  judgments  is  no  doubt  removed  by  statute 
in  most  of  the  states:  Freeman  on  Judgments,  sec.  421,  and  cases  dted. 
The  assignment  of  judgments  is  governed  by  the  same  rules  applied  to 
other  choses  ii^  action:  Id.,  sec  422.  It  need  not  be  under  seal:  MUcheU 
V.  Hackett,  25  CaL  539;  Ford  v.  Stuart,  19  Johns.  342,  nor  even  in  writing: 
Briggs  v.  Ihrr,  19  Johns.  95;  Clark  v.  Moss,  11  Ark.  736;  BarOett  v.  Totes, 
7  Jones  (N.  C.)615. 

A  late  decision,  in  which  doctrines  are  laid  down  in  full,  accords  with  those 
of  the  principal  case  on  this  subject  of  the  power  of  oourts  to  set  off  mutual 
judgments,  is  Peirce  v.  Bent,  to  be  reported  in  69  Me.,  and  dted  in  9  Centi 
L.  J.  299. 


732  F0BBB8  V.  Foot.  [B.  Carolina, 

FoKBES  V.  Foot. 

[2  MOOOID,  981.] 

"Bktovd  Ska8>'*  in  our  ftatate  of  limitatioiiB,  meaiis  "oat  of  tlia  ■teto." 

AssmiPsiT  by  the  administrator  of  Forbes  against  the  adimii- 
istrator  of  Foot,  to  recover  balances  due  on  certain  notes  made 
by  the  said  Foot.    Plea,  the  statute  of  limitations.    It  appeared 
that  certain  partial  payments  had  been  made  on  the  notes,  the 
last  of  which  was  on  August  9th,  1814,  at  which  time  an  ac- 
knowledgment of  such  payment  was  indorsed  on  each  of  the 
notes,  with  the  consent  of  the  defendant's  intestate.    Foot  died 
in  Charleston  in  1817.    Letters  of  administration  were  issued 
on  his  estate  April  27, 1817,  which  were  revoked  and  adminis- 
tration de  bonia  non  granted  to  the  present  defendant  I>eoember 
27, 1817.    The  action  was  commenced  February  24,  1820.    It 
was  admitted  that  the  plaintiff  had  always  resided  in  Boston. 
There  was  some  evidence  tending  to  show  that  the  defendant's 
intestate  was  a  "  transient  person,"  but  it  is  not  deemed  neces- 
sary to  state  the  testimony  on  this  point,  as  the  court  did  not 
advert  to  it. 

Verdict  for  the  plaintiff,  and  motion  for  a  new  trial,  on 
grounds  which  sufficiently  appear  from  the  opinion. 

Cros8  and  Oray,  for  the  motion. 

Dunkin,  contra. 

By  Court,  Colooox,  J.  As  to  the  facts  of  this  case,  the  first 
inquiry  is,  when  did  the  statute  begin  to  run?  And  it  is  not 
disputed  by  the  parties  that  it  commenced  its  operation  on  the 
ninth  of  August,  1814.  It  is  also  conceded  that  the  plaintiff  lives 
in  Boston,  and  has  always  resided  there  from  the  origin  of  this 
transaction.  The  only  question,  then,  for  the  determination  of 
this  court  is,  whether  the  saving  in  the  statute  in  favor  of  per- 
sons beyond  seas  can  apply  to  the  plaintiff.  I  think  we  are 
bound,  as  well  by  reason  as  authority,  to  say  that  the  words 
beyond  seas  means  out  of  the  state,  or  out  of  its  jurisdiction. 
Many  places  literally  beyond  seas  are  nearer  to  us  than  the 
distant  parts  of  the  continent,  and  if  four  years  are  given  to 
those  who  reside  in  the  same  place  with  a  defendant  to  bring 
suit,  it  would  seem  but  reasonable  to  extend  the  time  to  those 
who  are  at  the  distance  of  one  thousand  miles;  and  whether  the 
intervening  space  was  occupied  by  land  or  water  is  certainly 
immaterial.     The  idea  of  the  law  was,  that  those  who  have  not 
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ready  access  to  the  tribunalB  of  justice  should  be  allowed  a 
longer  time  to  commence  their  actions.  Bat  the  point  seems 
to  have  been  well  settled  both  here  and  in  England.  In  the 
case  of  Faw  v.  Rob^deau's  executora.  Chief  Justice  Marshall 
says:  "Beyond  seas  and  out  of  the  state  are  analogous  express- 
ions and  are  to  have  the  same  construction:''  8  Cranch,  177; 
and  in  the  case  of  Murray  ▼.  Baker,  3  Wheat.  646,  Mr.  Justice 
Johnson  says:  *'  Beyond  seas  must  be  held  to  be  equivalent  to 
^thout  the  limits  of  the  state.'' 

So  in  2  Johns.  Cas.  81:  by  the  act  of  1789,  commonly  called^ 
the  administrator's  law,  nine  months  are  allowed  to  the  admin- 
istrator to  collect  debts  and  arrange  the  affairs  of  his  intestate's 
estate,  daring  which  he  cannot  be  sued;  and  it  was  decided  in 
the  case  of  M^es  y.  Jones,  2  Nott  &  McCord,  269,  that  the 
creditor  was  entitled  to  four  years,  exclusive  of  the  nine  months, 
to  bring  his  action  against  the  executor  or  administrator.  This 
time  then  is  to  be  deducted  from  the  ordinary  time  allowed  to 
the  plaintiff  to  commence  suits.  In  other  words,  that  in  the 
case  of  administrators,  the  act  of  1789  is,  for  the  period  of  nine 
months,  a  suspension  of  the  act  of  limitations.  It  follows,  then, 
that  the  verdict  must  stand.  From  the  ninth  of  August,  1814, 
to  the  twenty-fourth  of  February,  1820,  when  this  action  was 
commenced,  is  five  years  and  six  months,  from  which  nine 
months  are  to  be  deducted,  which  leaves  four  years  and  nine 
months,  three  months  less  than  the  five  years  given  in  the  sav- 
ing clause.     The  motion  is,  therefore,  refused. 

Johnson,  Qaiitt,  and  Huasa  JJ.,  concurred. 


"Bk70ni>  Saas,**  Mxaniko  or. — **  It  may  now  be  considered  m  an  eetab- 
lished  general  rule,  that  in  this  country,  'beyond  seas'  and  'out  of  the  state* 
are  analogous  expressions,  and  must  have  the  same  meaning:"  Ang^ll  on 
Lim.,  sec.  200;  Faw  y.  Roberdeau,  3  Cranch,  174;  Murray  v.  Baker,  3 
Wheat.  541;  Bank  of  Alexandria  v.  Dyer,  14  Pet.  141;  Sheiby  v.  Ouy,  Hid. 
366;  DavU  v.  Brigg*,  97  U.  S.  628.  This  is  the  construction  given  to  the  ex- 
pression "beyond  seas"  in  Maryland:  Brisnt  v.  Talker,  I  Har.  &  McH.  89; 
Pancoast  v.  Addinon,  1  Har.  &  J.  350  [2  Am.  Dec.  251];  in  South  Carolina, 
see  the  principal  case;  in  Georgia:  Denham  v.  Jloleman,  26  Ga.  182;  in  New 
Hampshire:  Galunha  v.  Cobleigh,  13  N.  H.  79;  Ward  v.  CoU,  32  Id.  452;  ia 
Massachusetts:  WkUe  v.  Bailey,  3  Mass.  271;  Byrne  v.  Crouminshield,  1  Pick. 
263  (as  applied  to  defendant);  see,  however,  Whitney  v.  Ooddard,  20  Pick. 
304.  On  the  other  hand,  in  Pennsylvania,  this  expression  is  construed  to 
mean  "without  the  limits  of  the  United  States:"  Ward  v.  HaUam,  2  DaU. 
217;  Thurston  v.  Dawes,  9Serg.  &  R.  2S8.  So  in  Missouri:  Marvin  v.  Batee, 
13  Ma  217:  Fackier  v.  Faeklsr,  14  Id.  431;  Keeton  v.  Keeton,  20  Id.  530;  in 
Illinois:  Mueaon  v.  Johnson,  24  IlL  159;  and  in  North  Carolina:  WluUoek  r. 
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WcUton,  2  Marph.  23;  EarU  v.  Dieksatiy  1  I>ev.  16;  Davie  v.  Brings,  97  U.  & 
628;  th«  sapreme  court  of  the  United  States,  following  the  state  oovirts  in 
the  construction  of  a  local  statute.  So  the  supreme  court  of  Iowa  gave  a 
similar  construction  to  the  same  words,  in  the  Michigvi  statute  of  limitap 
tions:  Darling  ▼.  Mtacham,  2  G.  Greene,  602. 


MniiEB  t;.  S.  G.  Ins.  Go. 

[a  XoOoBD,  886.] 

Captain's  Fbotbst  as  Evidsnce. — ^In  an  action  on  a  policy  of  inflonnoe  on 
a  vessel,  the  captain's  protest  is  adminible  evidence. 

PRisuMFnoN  AS  TO  SsAWORTHiNXSs.— Where  a  ship,  shortly  after  uiliBg, 
becomes  leaky  and  founders,  or  is  obliged  to  put  buck,  without  visible  or 
adequate  cause,  the  natural  presumption  is,  that  she  was  unseaworlliy 
at  sailing,  and  the  insured  must  then  show  her  state  at  that  time. 

AcnoN  on  a  policy  of  insurance  on  the  Gheneral  ArmBtrong', 
from  Charleston  to  Havana.  There  was  evidence  tending  to 
show  that  the  vessel  was  lost  owing  to  a  leak  which  began  a  few 
hours  after  she  sailed  from  Charleston,  and  which,  the  mate  tes- 
tified, was  occasioned  by  the  springing  of  a  butt.  The  protest 
of  the  captain,  made  within  twenty-four  hours  after  his  arrival 
in  port,  was  admitted  in  evidence  (the  captain  having  since 
died),  to  show  that  the  vessel  was  *'  staunch,  sound  and  well 
ironed  "  when  she  sailed.  There  was  considerable  evidence  of 
a  conflicting  character  as  to  the  seaworthiness  of  the  yessel. 
The  purport  of  the  judge's  instructions  is  stated  in  the  opinion. 
Verdict  for  the  plaintiffs,  and  motion  for  a  new  trial :  1.  Be- 
cause the  captain's  protest  was  improperly  admitted;  2.  Because 
the  verdijt  was  contrary  to  law;  3.  Because  the  verdict  was 
contrary  to  the  weight  of  evidence,  etc. 

Toomer,  for  the  motion. 

Frioleau,  contra. 

By  Court,  Colooce,  J.  On  the  first  ground  taken  in  this  brief 
it  is  only  necessary  to  observe  that  it  has  been  the  long  estab- 
lished doctrine  in  this  state  that  the  protest  of  the  master  and 
manners  should  be  received  in  evidence;  and  this  was  solemnly 
determined  by  the  unanimous  opinion  of  the  bench  of  judges 
in  1800,  in  the  case  of  Campbell  v.  Williamson,  2  Bay,  242.  It 
is  not  perceived  how  it  can  be  said  that  the  verdict  of  the  juiy 
is  contrary  to  law  (as  the  second  ground  states)  for  it  is  admit- 
ted on  the  gi'ound  itself  that  the  legal  presumption  may  be 
rebutted,  and  whether  it  was  rebutted  is  certainly  a  question  of 
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fact  for  the  jury.  They  have  a  right  to  determine  according  to 
their  view  of  the  evidence,  and  consequently  their  verdict  is  a 
determination  of  fact  and  not  of  law.  The  law  was  distinctly 
stated  to  them.  The  seaworthiness  was  in  the  first  instance  to 
be  presumed;  but  that  if  a  ship,  within  a  day  or  two  after  her 
departure,  became  leaky  and  foundered  at  sea,  or  should  be 
obliged  to  put  back,  without  any  visible  or  adequate  cause  to 
produce  such  an  effect,  the  natural  presumption  must  be  that 
she  was  not  seaworthy  when  she  sailed,  and  it  will  then  be 
incumbent  on  the  insured  to  show  the  state  she  was  in  at  that 
time.  They  were  instructed  that  the  whole  doctrine  was  before 
them,  and  it  was  left  to  them  to  determine  it.  The  proof  was 
that  she  started  a  butt.  Was  this,  in  the  language  of  the  law, 
a  visible  and  adequate  cause  for  the  leak,  and  such  as  would 
have  happened  to  a  vessel  seaworthy  at  the  time  of  sailing? 
But  it' i J  incorrect  to  call  this  a  legal  presumption.  Marshall 
and  Park  call  it  a  natural  presumption.  As  to  the  other 
grounds  they  are  predicated  on  the  facts  of  the  case.  There 
was  a  great  deal  of  eyidence  on  both  sides,  and  it  is,  therefore, 
immaterial  what  the  court  may  think  of  the  verdict.  They  can- 
not say  it  was  against  or  without  evidence,  nor  that  it  is  against 
law. 

The  motion  is  dismissed. 

Gantt,  Bighabdson,  JomrsoN  and  Nott,  JJ.,  concurred. 


Fbotbst  of  Master  as  Evidence.— "It  was  held  in  South  Carolina,  that 
the  protest  of  the  master  in  relation  to  the  loss  was  admissible  as  evidence 
on  the  trial  npon  the  pohcy:  2  Bay  (S.  C.)>  239.  Bat  Lord  Kenyon  held  it 
to  be  inadmissible  in  chief,  although  he  thought  it  might  be  read  to  contra- 
dict the  captain's  testimony:  Christian  v.  Coombe,  2  Esp.  489.  And  this  is 
the  general  doctrine:  &enat  v.  Porter,  7  T.  R.  158;  Maruie  Ins,  Co,  v.  Straaa, 

1  Munf.  408;  Patterson  v.  Maryland  Ins,  Co,,  3  Hart.  &  J.  71  [5  Am.  Dec 
419];  see,  as  to  protest  as  evidence,  Ship  Betsey,  Hag.  Adm.  28;  and  Ruan  v. 
Gardner,  1  Wash.  C.  C.  145;  American  Ins,  Co,  v.  Francia,  9  Pa.  St.  390. 
It  seems  that  in  Pennsylvania,  a  protest  executed  within  twenty-four  hours 
after  the  vessel  is  moored,  is  admissible  evidence  of  loss  for  the  assured: 
Fleming  v.  Marine  Ins.  Co.,  3  Watts  &  S.  144;  Ainerican  Ins,  Co.  v.  Francia, 
9  Pa.  St.  390.  And  the  protest  seems  to  have  been  admitted  in  South 
Carolina  as  j>ri7ita/acie  evidence  of  loss:   Churcfi  v.  Teasdale,  1  Brev.  255;" 

2  Phillips  on  Ins.  sec.  2095.  The  courts  of  i:'enn8ylvaiiia  seem  to  have  gone 
fully  as  far  as  those  of  South  Carolina,  in  holding  masters*  protests  admis- 
sible in  evidence:  Crottsillat  v.  Ball^  2  Am.  Dec.  375;  Brovm  v.  Oirard,  Id. 
400.  But  they  refuse  to  apply  the  doctrine  to  the  protest  of  a  master  of  a 
vessel  employed  in  inland  navigation:  Gordon  v.  Little,  11  Am.  Deo.  632. 

The  later  South  Carolina  adjudications  show  a  decided  inclination  against 
the  doctrine  of  Miller  v.  S,  C.  Ins.  Co.,  on  this  point,  or  at  least  a  disposition 
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to  rettriot  it^  to  omoo  inTolving  a  aiiiiilar  stato  of  facta.     Thus  it  was  held  m 
Cudworth  v.  8.  O,  Ins,  Co,,  4  Bach.  416,  that  in  an  action  on  a  polu^  of  in- 
aorance  on  a  veasel,  of  which  tho  captain  himaelf  was  the  owner,  the  protest 
of  himaelf  and  crew  was  inadmiaaible  as  proof  of  the  loas,  and  that  if  the 
^»ptain'8  name  were  erased,  it  would  still  be  inadmissible.     Frost,  J.,  d^* 
livering  the  opinion  of  the  court,  said:    "  A  protest  is  a  declacation  on  oath 
by  the  master  of  the  circnmstances  attending  the  loss  of  his  vessel,  intended 
to  Hhow  that  the  loss  occurred  by  the  perils  of  the  sea,  and  oonclnding  with 
a  protestation  against  any  liability  of  the  owners  to  the  freig^ten.     Its  nse 
and  design  seem  to  be  merely  to  anthenticato  the  fact  of  a  loss  to  the  insorer 
and  all  concerned,  and  to  repel  any  inference,  onfaToraUe  to  the  owner, 
from  a  ne^ect  to  record  at  the  earliest  time  a  statement  of  tiie  £act»  and 
causes  of  the  loss.     Though  some  of  the  crew  may  join  in  the  dedaratioD, 
the  protest  is  the  act  of  the  master.     From  the  character  of  the  instrnment, 
being  an  ex  parte  declaration,  it  is  coatrary  to  aetUed  principles  that  it  should 
be  received  as  evidence  of  the  facta  therein  stated.     It  ^  i^ot  so  zecsived  in 
the  Rngliwh  courto:  8emU  r.  Porter,  7  T.  B.  154;  nor  in  the  ooorto  of  most 
of  the  United  States.     Although  it  has  been  admitted  in  our  oonrte  in  an 
action  by  the  owner  against  the  insurer:    Miller  v.  S.  O.  Ina.  Co.,  2  MoCord, 
336.     There  is  no  authority  which  sanctions  the  admission  in  evidence  of  llie 
protest  when  the  master  is  himself  sole  owner  and  plaintiff  in  the  action.** 
It  was  held,  however,  that  the  protest  was  admissible  to  contradict  testimony 
given  on  the  trial  by  one  of  the  sailors  who  had  signed  it.     On  the  authority 
of  Cuduxnihr,  S,  C,  Ins,  Co.,  4  Rich.  416,  it  was  held  in  Ccaneron  ▼.  Skk, 
S  Id.  352,  that  in  an  action  against  the  master  of  a  vessel  for  injury  to  goods, 
neither  the  log-book  kept  by  the  mate,  vrho  had  recently  died,  nor  the  pn>- 
tost  of  the  master  and  crew  was  adnussible  to  show  that  the  injoiy  was  oo- 
•casioned  by  storms  at 
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[a  lioOoaD,  an.] 

Parol  EvADmm,  to  Sttppobt  a  Shbbiff's  Dsbd,  is  admissible  to  diow  that 
the  execution  was  lodged  in  the  sherilTs  office  after  the  wgnii^  of  the 
judgment,  and  that  the  deed  was  made  after  the  sale,  where  from  the  dates 
and  indorsementa  on  the  papera  it  would  seem  that  the  exeoation  was 
before  judgment  and  the  deed  prior  to  the  sale. 

Tbespass  to  tiy  title.  The  plaintiff  gave  in  eyidence  a  deed 
to  himself  purporting  to  have  been  executed  by  the  late  sheriff, 
pursuant  to  a  sale  on  execution  against  the  present  defendant. 
The  judgment  upon  which  the  execution  was  issued  purported 
to  have  been  signed  August  12, 1819;  a  memorandum  on  the 
execution  as  to  the  time  of  its  lodgment  in  the  sheriff's  office, 
bore  date  August  11, 1819,  one  day  before  the  judgment.  The 
xetum  on  the  execution  stated  that  the  land  waa  sold  March  6, 
1820,  while  the  deed  was  dated  January  6, 1820,  two  months  be- 
fore the  day  of  sale.  To  reconcile  these  discrepancies,  the  plaintiff 
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Mras  permitted  to  proTe  by  parol  that  the  ezeoution  was  not  lodged 
in  the  sheriJDT's  office nntil  afterthe  judgment  signed,  and  that  the 
deed  was  not  made  until  after  the  sale,  which  the  witness  thought 
took  place  on  January  6,  the  day  stated  in  the  deed,  and  not 
on  the  day  stated  in  the  return.  The  plaintiff  also  offered  in 
closing  his  jvidenoe,  a  resurvey  of  the  premises  made  on  an 
order  of  court,  to  which  objection  was  made  on  the  ground 
that  the  defendant  had  no  notice  of  the  making  of  the  resurrey, 
but  the  objection  was  overruled.  Verdict  for  the  plaintiff,  and 
a  motion  for  a  new  trial:  1.  Because  of  the  admission  of  the 
parol  eyidence;  2.  Because  the  roourfey  was  admitted  in  CTi- 
denoe. 

Olasoock,  for  the  motion. 

Noble,  oofUra, 

By  Oourt,  Johhsov,  J.  The  first  ground  of  this  motion  is 
advocated  on  the  broad  and  well  established  principle  that  parol 
evidence  is  inadmissible  to  add  to,  vary  or  contradict  a  written 
instrument.  But  when  associated  with  the  reasons  on  which  it 
is  founded,  it  is  apparent  that  it  only  applies  to  the  essential 
and  substantial  parts  of  the  writing,  and  not  to  those  that  are 
merely  formal.  Thus  Ooddard^s  case,  2  Bep.  46;  Phillips,  428, 
it  was  held  that  the  delivery  of  a  deed  may  be  shown  by  parol 
on  a  day  different  from  that  on  which  it  bears  date;  from  which 
time  alone  it  can  take  effect.  On  this  principle  alone,  in  the 
case  of  Jackson,  ex  dem.  v.  Shoemaker,  2  Johns.  280,  the  court 
admitted  parol  evidence  to  show  that  a  deed  bearing  date  1714 
was  not  executed  until  1717,  and  Chief  Justice  Kent  remarks 
that  the  date  is  no  part  of  the  substance  of  the  deed,  and  not 
necessary  to  be  inserted.    The  real  date  is  the  time  of  delivery. 

If  this  principle  is  to  be  regarded  as  operating  on  the  date  of 
the  return,  or  the  date  of  the  deed,  the  same  result  will  follow; 
for  the  witness  stated  with  certainty  that  the  deed  was  not 
executed  until  after  the  land  was  sold.  If  on  the  former, 
it  is  made  to  correspond  with  the  date  of  the  deed.  But  if 
the  date  of  the  return  is  incontrovertible,  it  must  control 
that  of  the  deed  which  can  take  effect  only  from  that  time, 
and  in  either  case  the  plaintiff  is  entitled  to  recover.  The  same 
rule  applies  with  regard  to  the  signing  of  the  judgment  and  the 
lodgment  of  the  execution.  This  was  evidentiy  a  mere  clerical 
mistake.  The  execution  was  not  acted  on  for  several  days  after, 
and  there  was  no  motive  for  lodging  it  before  the  judgment  was 
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Bigned.     The  rule  of  the  court  is  coQcloBive  on  the  second 
ground.    An  objection  to  the  regularity  of  a  reeurrey  must  be 
made  before  the  cause  has  gone  to  the  juiy. 
The  motion  is  refused. 

Goux>CK,  NoiT,  BioHABDSOK  and  Huobb,  JJ.,  oononzred. 

Oantt,  J.y  dissented. 


State  v.  HaTjOKR. 

[a  KOOOBD,  S77.] 

Ah  iHDicmxNT  vok  Pabsivo  Couhtebibit  Monxt,  ofaiKgiog  that  tha  de- 
fendant ''felonioosly  utter  and  publiah,**  etc.,  omitting  tha  word  "did," 
ia  too  uncertain  and  judgment  thereon  will  be  arreated. 

Indigtmekt  for  passing  a  counterfeit  bank  note,  chaiging  that 
the  person  '*  on  the  etc.,  at  etc.,  in  the  district  and  state  afore- 
said, feloniously  utter  and  publish,  dispose  of,  pass,  and  put 
away,  as  true  to  one  William  Hunt,  a  certain  false,  forged  and 
counterfeited  bank  note/'  etc.,  and  averring  that  the  prisoner 
*'  at  the  time  of  uttering,  etc.,  well  knew  that  the  said  note  was 
false,"  etc.  The  prisoner,  having  been  convicted,  now  moved 
to  arrest  the  judgment  on  the  ground  that  the  indictment  did 
ur>t  charge  that  he  did  the  act. 

Thompson,  for  the  motion. 

£arl,  contra. 

By  Court,  Johnson,  J.  In  the  development  of  the  general 
inile  that  certainty  is  necessary  in  an  indictment,  it  is  laid  dowD 
that  it  must  be  certain  to  eveiy  intent,  and  without  any  intend- 
ment to  the  contrary:  1  Chitty,  C.  L.  141,  172,  and  that  the 
offense  must  be  positively  charged,  and  not  by  the  vray  of  recital-: 
2  Str.  900;  2  Ld.  Bajm.  1363.  The  reasons  upon  which  these 
rules  are  founded,  are  manifest.  They  are  necessary  to  enable 
the  accused  to  prepare  to  repel  or  rebut  the  charge,  to  protect 
him  from  a  future  prosecution  for  the  same  offense,  and  to 
enable  the  court  to  pronounce  its  judgment.  Look  into  this 
indictment,  and  let  it  be  asked  with  what  criminal  act  does  it 
charge  the  prisoner? 

It  is  answered  in  the  argument  that  by  looking  into  the  whole 
contest  and  taking  into  view  the  concluding  averment  '*  that  at 
the  time  of  the  uttering,  etc.,  the  prisoner  well  knew,  etc.," 
what  was  intended  sufficiently  appears  to  answer  all  the  pur* 
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poses  for  which  certainty  is  required.  The  aTerment  refers  to 
the  preceding,  and  jou  most  do  that  to  determine  its  meaning, 
and  you  are  left  to  conjecture  what  is  intended.  If  yon  state  to 
a  special  pleader  that  the  prisoner  is  indicted  for  passing  a 
counteifeit  bank  note,  his  learning  will  readily  supply  all  the 
averments  as  to  time,  place  and  manner,  necessaiy  to  a  perfect 
indictment;  and  according  to  this  course  of  reasoning,  no  formal 
indictment  is  necessary.  But  the  ignorant,  as  well  as  the 
learned,  are  sometimes,  and  indeed  more  frequently,  the  sub- 
jects of  criminal  prosecutions;  and  it  is  as  important  that  they 
should  be  apprised  of  the  charge  against  them.  Nothing  ought, 
therefore,  to  be  left  to  conjecture.  It  might  be  conjectured 
from  what  appears  in  tbin  indictment,  that  the  charge  intended 
was,  that  the  prisoner  was  present  when  another  did  the  act. 
That  he  heard  that  he  did.  That  the  prisoner  did  not  do  the 
act;  and  fancy  might  conjecture  a  thousand  other  things  equally 
appropriate  and  innocent  in  themselyes. 

The  omission  of  the  positive  averment  that  the  prisoner  did 
the  act  is  not  supplied  by  the  concluding  averment  in  the  indict- 
ment and  is  fatal. 

The  motion  is  granted. 

CoLOOGK,  NoTT,  Gantt,  Rtoharpsoh  and  Huobb,  JJ.,  concuired. 


Nicholson  v.  Withebs. 

(2  MOOOBD,  428.] 

Book  Entbies  as  MxMORAin>A. — A  disinterested  witness  who  made  the 
entries  in  a  merchant's  books  may  be  examined  on  commission  to  prove 
an  account  referring  to  the  entries  as  memoranda  to  refresh  his  memory, 
but  the  merchant  himself  cannot  be  so  examined,  but  must  prodace  his 
books  in  court 

Idbm — Uss  or  Memoranda. — In  such  a  case  it  is  not  necessary  that  the 
entries  should  recall  to  the  witness's  memory  the  actual  delivery  of  each 
specific  article,  it  is  sufficient  if  they  enable  him  to  say  that  he  made 
them,  and,  therefore,  that  he  delivered  the  articles  at  the  tima 

AssuMPsrr  on  an  open  account,  tried  at  Lexington.  The 
plaintiff,  a  merchant  in  Charleston,  had  tbe  witness  who  made 
the  entries  examined  on  commission  to  prove  the  account,  pur- 
suant to  the  provisions  of  tbe  act  authorizing  parties  living 
more  iban  a  hundred  miles  from  the  place  of  trial,  to  take 
testimony  in  that  way.  When  the  deposition  was  offered  its 
reading  was  objected  to  without  producing  the  books.     Objec- 
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tion  oyeimled,  asd  veidict  for  the  plaintiff.    Motion  for  a  new 
trial  on  account  of  the  admission  of  this  eridance. 

Stark^  for  the  motion. 

JUcCord  and  PreaUm^  oonira. 

By  Coort,  Nor,  J.  If  the  oath  of  the  plaintiff  himsalf , 
taken  in  this  way  had  been  offered,  I  think  it  eonld  not  have 
been  received;  because  the  books  in  snch  case  are  the  principal 
eviilenoe,  and  the  oath  of  the  party  only  snppletoiy.  And 
the  eyidenoeof  the  books  depends  principally  upon  the  faimess 
and  regniarily  with  which  they  have  been  kept.  It  is  neces- 
sary, therefore,  that  they  should  be  produced  for  the  inspection 
of  the  court.  But  when  the  account  is  proved  by  a  disinter- 
ested witness,  the  entries  in  the  books  are  nothing  more  than 
memoranda  by  which  to  refresh  his  memory.  By  refreshing 
his  memofy,  it  is  not  to  be  understood  that  the  memoranda 
must  bring  to  his  recollection  that  every  article  was  actually 
deliveEBd.  They  can  only  inform  him  that  he  made  the  entries 
and  eanhde  him,  therefore,  to  say  that  he  delivered  the  artteles 
at  the  time.  And  in  this  case  the  witness  not  only  swears  that 
he  made  the  entries,  but  that  according  to  the  best  of  his  recol- 
lection he  delivered  the  goods.  Also  suppose  they  had  been 
articles  delivered  by  a  farmer,  such  as  com,  flour,  pork,  cotton, 
etc. ,  might  they  not  have  been  proved  in  this  way  ?  And  a  mer- 
chant's accounts  may  be  proved  according  to  the  rules  of  the 
common  law  as  well  as  any  other,  when  he  is  prepared  with 
common  law  testimony  for  the  purpose.  The  case  of  Doe,  dan 
Church  V.  Perhina  €^al.,ST.'R.  751,  does  not  militate  against 
the  rule  here  laid  down.  There  the  witness  came  into  court 
with  the  copy  of  a  memorandum  in  his  hand,  and  he  could 
only  swear  to  facts  from  the  copy  which  he  had.  But  the  court 
said  he  must  refer  to  the  original  and  not  to  a  copy,  unless  he 
could  recollect  and  swear  from  memory  independent  of  the 
memorandum.  The  witness  in  the  present  case  had  the  booka 
before  him,  and  proved  the  account  from  the  original  entries 
made  with  his  own  hand,  and  then  immediately  under  his  eye. 

The  motion  is  therefore  refused. 

CoLoooE,  BiGHABDsoN,  HuGEB  and  Johnson,  JJ.,  concurred. 


Books  or  Qbioinal  Entbt.— See  Ingraham  v.  Bocknu,  V  l^»  Pea.  73QI 
aadnote. 
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LaWTON  V.  RiVEBS. 

[2  M 000BI>,  446.] 

A.BzoBT  OY  Wat  may  be  created  in  three  ways:  1.  By  nmi—'ty;  2.  By 
grant;  3.  By  prescription. 

Wat  bt  Nxossitt. — To  establish  a  way  by  necesnty  it  is  nifficient  if  the 
necessity  exist;  its  existence  for  any  partioolae  length  of  time  is  not  ra^ 
qnired;  bat  the  actual  necessity  of  the  right,  and  not  its  mere  coawen- 
ience,  most  be  shown.  Hence,  where  a  resident  on  an  island  has  a  way 
by  water  to  a  public  road,  of  no  greater  length  than  a  -pmmg^  tisengh 
a  neighbor's  field,  no  sufficient  necessity  exists  to  create  a  way  through 
the  field. 

To  EszABUSH  A  EiOBT  BT  Pkbscsiftiom'  there  nraslr  be:  1.  CtetSnued 
and  uninterrupted  use  or  enjoyment;  2.  Identity  of  tko  thing  enjoyed; 
3.  That  the  right  is  adverse  to  the  owner  of  the  wmL 

Imkatbrial  Chavoes  in  a  Boab  do  not  destroy  its  identi^;  but  much  de- 
pends on  the  situation  of  the  countiy. 


AcnoH  for  obstructing  a  right  of  way.  The  plaintiff  was  the 
owner  of  Long  island,  separated  from  Ooat  ifliuHt  hgr  a  wmr 
gable  stream  called  Long  Island  riyer.  Ooali  islbnd  is  eon^ 
nected  at  ebb  tide  by  what  the  witnesses  called  a  **  hard  maish  *" 
with  James's  island,  the  land  on  which,  adjacent  tathe  raaroh, 
was  owned  by  the  defendant.  The  said  marsh  k  ooveied  with 
water  at  flood  tide.  One  Mrs.  Stent  formerly  owned  the  de- 
fendant's plantation;  and  it  appeared  farther  that  about  tweni^- 
two  years  before  this  action,  one  Littlejohn  owned  the  plain^h 
ifiTs  land  on  Long  island.  From  the  defendant's  land  tlMvo 
was  a  neighborhood  road  leading  south  to  a  publio  highway, 
from  which  road  there  was  a  path  turning  off  near  the  defendv 
ant's  house,  and  leading  north  through  his  land  to  Hiie  hard 
marsh  above  mentioned,  thence  through  Ooat  island  to  the 
river  opposite  Long  island.  It  appeared  that  while  Mrs.  Stent 
owned  the  land,  Littlejohn  and  all  others  having  occasion  to  go 
to  Long  island,  or  Ooat  island,  were  in  the  habit  of  using  this 
path  leading  off  from  the  said  neighborhood  road;  but  that 
Mrs.  Stent  sometimes  fenced  up  the  path,  and  then  those  who 
traveled  that  way,  if  on  foot,  would  go  through  the  field,  and 
if  on  horseback,  would  pick  their  way  around  the  fence,  th^e 
being  always  some  passage  through  which  they  could  go, 
although  it  was  changed  as  often  as  the  field  was  changed. 
The  plaintiff's  father  purchased  of  Littlejohn.  It  did  not 
clearly  appear  how  long  Littlejohn  continued  to  cnltivatd  the 
island;  nor  how  soon  after  he  left  it  the  plaintiff's  father  took 
possession;  nor  whether  there  had  been  continued  and  unin* 
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terrupted  use  of  said  way  by  the  plaintiff  and  his  father.  The 
defendant  purchased  of  Mrs.  Stent  in  1807,  and  fenced  up  the 
path,  which  was  the  obstruction  complained  of.  It  appeared 
that  the  distance  by  said  way  to  the  main  road  was  about  the 
same  as  by  water. 

Verdict  for  the  plaintiff,  and  motion  for  a  new  tiaal,  on 
grounds  sufficient  appearing  from  tho  opinion. 

Simontt  and  Prioleau,  for  the  motion. 

Hayne  and  Hunt,  contra. 

By  Court,  Nott,  J.  Cases  of  this  description  have  not  fre- 
quently occurred  in  this  state.  The  law,  I  think,  haa  not, 
therefore,  been  well  understood,  and  in  the  cases  which  we 
have  had  before  us,  has  not  been  laid  down  with  that  precision 
which  the  importance  of  the  subject  requires.  The  cases  appear 
to  be  multiplying,  and  from  the  prospect  before  us,  will  not  in 
future  be  unfrequent.  It  has,  therefore,  become  important 
that  the  general  principles  by  which  they  are  to  be  governed 
should  be  known,  and  more  distinctly  expressed  than  they 
have  been  hitherto.  A  right  of  way  may  arise  in  three  ways: 
1.  Fi-om  necessity;  2.  By  grant;  and,  3.  By  prescription:  2B1. 
Com.  35,  36;  3  Com.  Big.  56;  1  Saund.  323  a. 

A  right  of  way  from  necessity  is  where  a  man,  having  several 
tracts  of  land,  sells  one  which  is  surrounded  by  the  others, 
having  no  way  of  ingress  and  egress  but  through  one  of  those 
reserved.  So,  even  if  he  reserve  the  tract  iu  the  middle  for 
himself,  he  is  entitled  to  a  way  through  necessity:  Perman  v. 
Wead,  2  Mass.  203  [3  Am.  Dec.  43];  6  Jacob's  Law  Dictionary, 
415;  Hovoton  v.  Frearson^  8  T.  B.  50.  So,  where  a  part  of  a 
man's  land  is  taken  from  him  by  operation  of  law,  as  under  a 
sale  by  execution,  leaving  him  no  way  of  egress,  the  law  will  allow 
him  one  from  necessity:  Pemam  v.  Wead,  3  Mass.  208  [3  Am. 
Dec.  43].  It  is  indeed  said  that  what  is  usually  called  a  right  of 
way  from  necessity,  is  by  grant;  because  where  a  thing  is  granted, 
the  law  implies  a  grant  of  everything  necessary  to  the  enjoyment 
of  it:  Pomfrii  v.  Ricroft^  1  Saund.  323;  Saunder's  case,  5  Bep. 
12;  Howton  v.  Frearson,  8  T.  B.  50;  6  Jacob's  Law  Diction- 
ary, 4G5.  But  still  I  think  the  three-fold  distinction  above 
mentioned  may  be  preserved,  because  it  is  from  the  necessity 
of  the  thing  that  the  law  implies  a  grant.  To  establish  such 
right,  nothing  is  required  but  to  show  the  necessity.  Neither 
time  nor  occupation  are  necessary.  If  the  necessity  has  existed 
but  for  a  day,  the  claim  is  as  well  founded  as  where  it  has 
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existed  for  half  a  centurj;  and  although  the  right  may  never 
have  been  enjoyed,  yet  its  existence  will  be  co-extensive  with 
the  necessity.  Bat  there  must  be  an  actual  necessity,  and  not 
a  mere  inoonvenience,  to  entitle  a  person  to  such  right.  One 
man  is  not  required  to  subject  himself  to  an  inconyenience,  and 
much  less  to  an  actual  loss,  for  the  accommodation  of  another. 
I  do  not  mean  to  say  that  there  must  be  an  absolute  and  irre- 
sistible necessity;  an  inconvenience  may  be  so  great  as  to 
amount  to  that  kind  of  a  necessity  which  the  law  requires,  and 
it  is  difficult,  and  perhaps  impossible,  to  lay  down  with  exact 
precision  the  degree  of  inconvenience  which  will  be  required  to 
constitute  a  legal  necessity.  It  is  apparent,  however,  that  no 
such  necessity  existed  in  this  case.  The  plaintiff  has  a  navi- 
gable water-course  from  his  door  to  the  public  road  or  highway, 
by  which  the  distance  is  not  greater  than  by  land;  and  although 
there  may  be  some  inconvenience  in  being  obliged  always  to 
go  by  water  when  he  visits  his  plantation,  yet  it  is  not  greater 
than  necessarily  attends  every  insular  situation,  and  perhaps 
not  BO  great  to  Lim  as  it  would  be  to  his  neighbor,  to  keep  up 
a  lane  through  his  plantation  for  his  accommodation;  and  even 
if  it  was  greater,  it  was  one  of  which  he  was  aware  when  he 
purchased  (or  those  under  whom  he  claimed),  and  may,  there- 
fore, be  considered  of  his  own  creation.  But  if  an  island  has 
certain  inconveniences,  it  has  its  conveniences,  also.  The  con- 
venience of  transporting  produce  to  market  by  water  is  not 
inconsiderable;  it  furnishes  an  exemption  from  bad  neighbors, 
from  the  depredations  of  servants,  horses,  cattle,  etc.,  which 
constitute  a  great  portion  of  the  *'  miseries  of  human  life." 
The  plaintiff,  therefore,  is  not  entitled  to  a  right  of  way  over 
the  defendant's  land  from  necessity:  6  Jacob's  L.  Diet.  415. 

The  second  method  of  claiming  a  right  of  way  is  by  grant; 
that  is,  by  special  permission  of  the  owner  of  the  soil.  Such 
right  must  be  established  by  the  production  of  the  grant  itself, 
or  if  lost  or  destroyed  by  secondary  proof,  according  to  the 
ordinary  rules  of  evidence.  This,  like  the  right  of  necessity, 
**  derives  no  strength  from  time  or  occupation."  A  grant  of 
yesterday  is  of  equal  validity  to  one  of  a  century  past;  and 
even  though  the  way  may  never  have  been  enjoyed,  the  grant 
is  conclusive  of  the  right.  lu  this  case,  no  grant  was  pre- 
tended; no  proof  of  one  was  offered.  The  plaintiff,  therefore, 
was  not  entitled  to  recover  on  that  ground. 

3.  The  third  and  last  method  of  entitling  a  person  to  a  right 
of  way  is  by  prescription.     A  title  by  prescription  differs  from 
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a  title  by  grant  in  this,  that  use  and  occapation  are  snbBtitnted 
in  the  place  of  a  grant;  for  prescription  always  preaappoaes  a 
grant  to  have  existed,  and  to  be  lost  or  destroyed  by  time  or 
accident:  6  Jacob's  L.  Diet.  276;  6  Id.  415.  Three  things  ap- 
pear to  be  necessary  to  establish  a  right  by  prescription:  1.  Use 
and  occupation  or  enjoyment;  2.  The  identity  of  the  thing  en- 
joyed; and,  3.  That  it  should  be  adTezse  to  the  right  of  some 
ottier  person. 

1.  With  regard  to  the  first,  as  prescription  is  allowed  only 
to  supply  the  loss  of  a  grant,  it  is  obvious  that  the  use 
and  enjoyment  must  be  continued  and  uninterrupted.  The 
definition  of  prescription  is,  ''  a  title  acquired  by  use  and  time, 
and  allowed  by  law:"  5  Jacob's  L.  Diet.  273;  Co.  Lit.  113. 
Possession,  Lord  Coke  says,  must  have  three  qualities;  it  must 
be  long,  continued  and  peaceable;  or  prescription  is  where, 
from  the  continuance  of  time,  uMra  memoriam  hominis^  a  par- 
ticular person  has  a  particular  right  against  another:  5  Jacob's 
L.  Diet.  273.  But  by  modem  adjudications,  the  use  and  exer- 
cise of  a  right  for  a  time  within  the  memory  of  man,  have  been 
to  furnish  the  presumption  of  a  grant.  Twenty  years  appears 
now  to  be  the  settled  rule  in  England:  Campbell  y.  Wilson^  3 
East,  300;  Bead  v.  Brookman,  3  T.  B.  157;  6  East,  214.  An 
idea  has  prevailed  that  the  same  rule  has  been  adopted  in  this 
state;  though  I  do  not  know  of  any  case  where  such  rule  has 
been  distinctly  laid  down.  In  the  case  of  EtU  v.  McChtre^  2 
Constitutional  Decisions,  424,  it  was  held  that  a  grant  might 
be  presumed  from  an  uninterrupted  possession  of  thirty  years; 
and  it  is  probable  that  a  shorter  period  than  twenty  years  would 
not  be  thought  sufficient  to  authorize  such  a  presumption 
Now,  with  regard  to  the  present  case,  although  it  appears  that 
Littlejohn  had  possession  of  Long  island  more  than  twenty 
years  before  the  commencement  of  this  action,  yet  it  was  not 
very  satisfactorily  proved  how  long  he  continued  there,  nor 
when  his  successor  took  possession,  nor  whether  his  possession 
was  continued  or  broken,  nor  how  he  or  the  present  plaintiff 
used  the  road  or  path  in  question.  The  testimony  on  all  these 
points  was  too  weak  and  equivocal  to  authorize  a  juiy  to  take 
the  land  of  one  man  and  appropriate  it  to  the  use  of  another. 

2.  The  second  question  is,  was  the  road  sufficiently  identified? 
To  entitle  a  person  to  a  right  of  way  by  prescription,  he  must 
show  that  he  has  always  used  the  same  way  without  change  or 
variation.  It  must  not,  as  is  said  in  AUban  v.  Browsalj  Yelv.  163, 
be  in  one  place  hodie  and  another  eras;  and  that  is  one  of  the 
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characterisiio  differences  between  a  light  of  way  ariaing  from 
neceBsitjy  and  one  by  prescription.  In  the  former,  the  parfy 
may  plead  that  he  had  assigned  another,  because  the  law  only 
allows  one  in  such  a  case  a  right  of  ingress  and^ egress;  but  it 
need  not  always  be  by  the  same  way.  The  party  claiming  the 
right  has  no  cause  to  complain,  so  a  conyenient  way  be  assigned 
to  him  even  though  it  yary  every  day.  It  is  not  so  with  regard 
to  a  way  by  prescription;  for  as  it  is  to  be  established  by  time 
and  use,  and  must  be  ''continued,  long  and  peaceable;"  if  it 
wants  any  of  these,  it  fails  in  the  essential  ingredient  of  its  ex- 
istence: 1  Com.  Dig.  265.  The  evidence  on  the  part  of  the 
plaintiff  was  Tery  deficient  on  this  point.  During  the  time  Mrs. 
Stent  owned  this  plantation,  where  the  defendant  now  lives,  she 
fenced  up  the  way  whenever  she  pleased,  without  hesitation; 
yet  no  murmur  or  complaint  was  heard.  Persons  traveling  that 
way,  when  on  foot,  submitted  to  the  inconvenience  of  climbing 
the  fence  and  going  through  the  field;  and  when  on  horseback, 
''of  picking  their  way''  round  the  fence  in  the  best  manner  they 
could.  The  owner  of  the  land  thus  continued  to  change  her 
fields  at  her  arbitrary  will  and  pleasure,  and  the  road  or  path 
varied  with  every  change  of  the  fence.  I  do  not  mean  to  say  that 
every  immaterial  change  of  a  road  ought  to  be  constraed  into  a 
destruction  of  its  identity.  On  the  contrary,  I  think  that  in  that 
respect,  regard  ought  to  be  had  to  the  situation  of  the  country 
and  the  habits  of  the  people. 

Many  of  the  roads  in  this  state  have  been  established  by  ac- 
cident, and  grown  up  from  what  were  originally  neighborhood 
paths,  leading  from  place  to  place,  and  extended  as  population 
increased,  and  the  intercourse  between  the  inhabitants  rendered 
it  necessary.  Some  have  been  entirely  discontinued,  and 
others  more  convenient  substituted.  Continual  changes  are 
still  going  on  as  new  settlements  are  formed  and  towns  and 
villages  established.  In  a  country  like  this,  where  a  great  por- 
tion of  the  land  is  still  uncultivated  and  uninclosed,  such 
changes  are  not  only  necessary,  but  tend  to  the  improvement 
of  the  country.  Something  of  the  same  sort,  I  should  presume, 
might  be  allowed  in  a  private  way,  without  destroying  a  pre- 
scriptive right.  Changing  a  road  between  any  two  given  points 
merely  for  the  purpose  of  straightening  a  fence,  or  for  the  con- 
venience of  the  parties,  so  that  the  way  is  still  kept  open  from 
one  place  to  the  other,  I  should  not  consider  as  destroying  its 
identity.  But  the  entire  obstruction  of  a  way  by  one  party 
without  lying  off  any  other,  and  without  the  acquiescence  of 
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the  other  party,  could  hardly  be  considered  as  coming  within 
the  principle.  At  least,  it  will  always  form  a  question  which 
should  be  distinctly  submitted  to  a  jury,  whether  the  exercise 
of  ownership  over  the  way  was  such  as  to  repel  the  idea  of  a 
right  in  any  other  than  the  owner  of  the  soil. 

3.  The  third  requisite  to  a  right  by  prescription  is  that  the 
use  should  be  adyerse  to  the  owner  of  the  soil:  CampbeU  t. 
WUson,  3  East,  294.  It  has  been  decided  in  this  state»  that  as 
long  as  lands  remain  open  and  unindosed,  every  person  may, 
of  common  right,  pass  oyer  them,  hunt  upon  them,  etc.  And 
it  is  within  our  daily  observation  that  as  long  as  lands  remain 
in  that  situation,  they  are  considered  as  common  for  those  pur- 
poses. Such  a  use  cannot  be  considered  adverse,  whaterer 
length  of  time  it  may  continue,  and  therefore  can  furnish  no 
evidence  of  right;  and  such  appears  to  have  been  the  situation 
of  the  land  in  question;  at  least  a  part  of  the  time.  Gh>at  island 
was  not  cultivated  nor  inhabited,  except  by  wild  goats,  horses, 
and  cattle.  Some  people  went  there  for  the  purpose  of  catch- 
ing goats,  and  others  to  drive  their  horses  and  cattle  to  the 
island  for  pasture.  The  defendant's  plantation  was  then  an 
open  thoroughfare  through  which  every  one  passed  without 
consent  or  molestation.  If  the  defendant,  or  those  under 
whom  he  claimed,  ever  had  an  exclusive  use,  it  does  not  ap- 
pear when  it  commenced,  how  long  it  continued,  or  in  what 
manner  it  was  enjoyed.  I  have  already  remarked  that  the  law 
on  this  subject  has  not,  in  my  opinion,  been  veiy  well  under- 
stood in  tins  state.  The  distinction  between  the  different 
methods  of  acquiring  a  right  of  way  has  not  been  attended  to, 
and  evidence  applicable  to  one  has  been  confounded  with  that 
only  applicable  to  the  other;  and  there  is  reason  to  believe 
that  the  parties  went  into  the  trial  of  this  case  without  that  dis- 
tiuct  view  of  the  principles  by  which  the  case  ought  to  be  gov- 
erned, that  was  necessary  to  a  due  investigation  of  its  merits. 
The  evidence  in  relation  to  some  of  the  important  features  of 
the  case  is  too  defective  to  enable  us  to  draw  any  correct  con- 
clusion from  it.  The  court,  therefore,  think  it  a  fit  case  for  the 
consideration  of  another  jury,  and  a  new  trial  is  accordingly 
granted. 

HuoEB  and  Johnson,  JJ.,  concurred. 

Wat  bt  NscBSsmr. — ^The  right  of  a  grantee  to  have  aoceat  to  the  landi 
granted,  will  give  him  the  privilege  of  going  to  and  from  hia  lands  over  other 
lands  reserved  hy  the  grantor,  if  neoesaary.    When  a  way  by  mecematy  wiU 
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arise,  must  to  a  great  extent  depend  npon  the  facts  of  each  particiilar  case. 
The  principle  governing  the  oases,  and  being  gradually  adopted  by  the  ooarts, 
is  that  the  necessity  reqoisite  to  the  creation  of  this  easement  need  not  be 
an  absolate  physical  necessity.  In  PeUmffUl  v.  Porter,  8  Allen,  1, 6,  the  ooort 
announced  a  rule  of  constmction  cited  with  favor  in  many  snbseqnent  de- 
dsions  in  different  states.  The  instmction  given  by  the  presiding  jndge  in 
the  court  below,  was  "the  deed  under  which  the  plaintiff  claimed  conveyed 
whatever  was  necessary  to  the  beneficial  enjoyment  of  the  estate  granted, 
and  in  the  power  of  the  grantor  to  convey;  that  it  was  not  enough  for  the 
plaintiff  to  prove  that  the  way  claimed  would  be  convenient  and  beneficial, 
but  she  must  ako  prove  that  no  other  way  could  be  conveniently  made  from 
the  highway  to  her  intestate*s  house,  without  onressonable  labor  and  expense; 
that  unreasonable  labor  and  expense  means  exoearive  and  disproportionate  to 
the  value  of  the  property  purchased;  and  that  it  was  a  question  for  the  jury 
on  all  the  evidence,  whether  such  new  way  could  be  made  without  such  un- 
reasonable labor  and  expense."  Bef erring  to  this  instruction.  Judge  Chap- 
man in  PettingiU  v.  Porter,  said  the  court  were  '*of  opinion  it  was  correct,'* 
and  added:  "The  word  'necessary'  cannot  reasonably  be  held  to  be  limited 
to  absolute  physical  necessity."  In  later  decirions  in  Massachusetts,  this 
constmction  of  the  word  "necessity  '*  is  adopted:  OUver  v.  PUman,  98  Mass. 
50,  where  it  was  said  that  the  necessity  to  give  a  right  of  way  must  be  "reason- 
able;" and  so  also  HoUenbeek  v.  McDonald,  1 12  Id.  250.  The  way  by  necessity 
was  recognized  in  Dillman  v.  Hoffman,  38  Wis.  575,  to  be  one  "not,  perhaps,  of 
absolute  physical  necessity,  but  of  reasonable  necessity,  as  distinguished 
from  mere  convenience."  Berry  yy.  Brown,  6  Coldw.  98;  and  0*Borhe  v.  Smith, 
11  fi.  I.  284,  notice  approvingly  this  construction  of  the  word  "necessity." 
In  determining  whether  or  not  a  way  is  reasonably  necessary,  proportioned 
to  the  value  of  the  dominant  estate,  the  question  must  be  submitted  to  the 
jury:  PettingiU  v.  Porter,  eupra,  A  right  of  way  by  necessity  cannot  be 
raised  by  grant  out  of  the  lands  of  a  stranger,  it  can  only  be  across  lands 
granted  or  reserved  by  the  grantor:  OUver  v.  Hook,  47  Md.  301. 

A  party  having  conveyed  a  portion  of  his  land,  over  which  was  the  only 
means  of  access  to  the  remaining  land  held  by  the  grantor,  will  be  entitled 
to  a  way  by  necessity  across  the  land  granted:  Pingree  v.  McDuffU,  56  N.  H. 

306. 

These  principles  are,  also,  applied  to  the  case  of  structures,  different  por- 
tions of  which  may  be  granted.  A  conveyance  of  part  of  a  building  depen- 
dent for  access  above,  on  a  common  hall  passage-way  and  stairs,  will  carry 
the  right  to  the  use  of  such  stairs,  hall,  and  passage:  Morrison  v.  King,  62 
m.  30,  referring  to  many  cases,  English  and  American;  Thompson  v.  Miner, 
30  Iowa,  386.  This  point  was  touched  upon  by  Chief  Justice  Ryan  in  Dill- 
man  v.  Hoffman,  38  Wis.  575,  but  whether  the  doctrine  of  easements  in  wa}  s 
by  necessity  ought  to  apply,  or  whether,  in  such  a  case,  the  conveyance  of  a 
part  should  not  be  held  to  determine  the  common  use  of  halls,  passages  and 
stairs,  the  facts  before  the  court  did  not  require  answering. 

In  all  the  above  cited  cases,  mere  convenience  has  been  pronounced  in- 
sufficient to  entitle  a  man  to  a  right  of  passing  over  the  lands  of  another. 
And  the  same  position  is  taken  in  Pernam  v.  Wead,  3  Am.  Dec.  42.  Othei 
decisions  upon  this  same  subject  may  be  found  in  Taylor  v.  Totonaend,  5  Id. 
107;  Oayetty  v.  Bethune,  7  Id.  188;  and  WaUon  v.  Bioren,  Id.  617. 
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SOHATZHiL   V.  Boi/rON. 

[a  MoOoiD.  478.] 

Ateachiho  PAxaiERgBiP  Propkbtt  vok  FABTinB*8  Bnv. — FtatDflnhip 
property  may  be  ftttaohed  for  a  partnei^s  individual  debli  after  a  diHola- 
tioQ  of  the  firm,  and  the  appointment  of  a  reoeiTer,  in  a  ■nit  be^veen  ihm 
partners,  to  ooUect  and  diepoee  of  the  aaeeta. 

Attaghmbht.  The  facts  were:  Sohatzill,  Woodward,  Ciazi- 
Bton  and  Alexander,  were  partners  in  trade  in  Lexington,  and 
Cranston  and  Alexander  were  partners  in  trade  at  New  YorlE« 
The  former  partnership  was  dissolved  November  1, 1817.  J.  Sl 
O.  Bolton,  creditors  of  the  New  York  house,  sned  oat  an  attach- 
ment August  6,  1818,  and  levied  it  on  funds  of  the  Liexington 
firm  in  the  hands  of  one  Robertson,  garnishee,  who  paid  the 
money  into  court.  Schatzill  &  Go.  claimed  the  funds  as  exempt 
from  attachment  against  the  New  York  partners,  and  an  issue 
was  directed  to  try  the  right.  To  the  declaration  of  Schatzill 
&  Co.,  the  defendants,  J.  &  C.  Bolton  pleaded  that  Alexander 
and  Cranston  were  indebted  to  them;  that  they  were  partners 
in  the  firm  of  Schatzill  &  Co. ;  that  the  attachment  bad  been 
duly  issued  and  levied,  and  judgment  recovered  June  17, 1820. 
The  plaintifl*8  replied  that  the  Lexington  firm  of  Schatzill  &  Co. 
had  been  dissolved;  that  in  a  suit  in  the  United  States  circuit 
court  at  Lexington  between  Alexander  and  Cranston,  and 
Schatzill  and  Woodward,  a  decree  had  been  made  November  1, 
1817,  that  Schatzill  should  collect  and  disburse  the  partnership 
assets,  certain  other  persons  being  appointed  to  state  the  ac- 
counts of  the  partners,  which  trusts  had  been  duly  accepted; 
that  Cranston  and  Alexander  were  entitled  to  nothing  until 
there  should  be  a  final  settlement  and  a  balance  found  due  them, 
and  that  until  then  the  partnership  property  was  exempt  from 
attachment  for  their  debts.  The  defendants  demurred  to  the 
replication  and  the  demurrer  was  overruled  and  judgment  given; 
that  the  plaintiffs  were  entitled  to  the  funds  in  court,  from 
which  judgment  the  defendants  appealed. 

Hayne  and  Orimke,  for  the  defendants. 

Peligru,  attorney-general,  for  the  plaintiffii. 

By  Court,  Rxchardson,  J.  Two  questions  were  presented  by 
the  demurrer:  1.  Whether  partnership  property  may  be 
attached  for  the  individual  debt  of  the  several  copartners  ?  2. 
Whether  such  property  can  be  so  attached  after  the  partner- 
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ship  Las  been  dissolved^  and  a  receiTer  appointed  to  get  in  and 
dispose  of  the  assets,  etc.  ? 

The  attachment  act  of  1744  renders  the  **  moneys,  goods, 
debts  and  book  of  accounts"  of  absent  debtors  liable  to  b€ 
attached;  and  it  is  not  supposed  that  the  moneys,  etc.,  which 
an  absent  debtor  holds  jointly  with  other  persons,  may  not  be 
fltttached  for  his  indiTidual  debt.  This  has  been  too  often 
practiced  to  be  now  questioned  as  a  general  rule,  and  it  is 
equally  well  settled  that  partnership  property  is  liable  to  be 
taken  in  execution  upon  a  judgment  obtained  against  one  of 
the  copartners:  See  2  Bos.  &  P.  288;  2  Dall.  278;  Salk.  892;  1 
East,  367;  15' Johns.  180.  In  the  case  of  Hayden  ▼.  Hayden^  1 
Salk.  892,  the  court  says  in  such  cases  the  sheriff  is  to  seize  all  and 
sell  a  moiety,  and  the  yendee  becomes  tenant  in  common  with 
the  other  copartner.  In  this  respect  the  copartnership  prop- 
erty is  like  any  other  joint  property,  etc.  But  it  is  said  that  as 
the  proper  creditors  of  the  copartners  haye  a  preference  to 
individual  creditors  in  the  distribution  of  the  copartnership 
fund,  the  individual  creditors  must  remain  suspended  until  it 
shall  appear  that  there  is  a  net  balance  remaining  after  the  pay- 
ment of  all  the  copartnership  creditors;  but  assuredly  while 
there  is  no  contest  between  these  classes  of  creditors,  expressly 
laid  before  the  court,  we  cannot  deny  to  the  phuntiffs  the  right 
of  attaching  any  vested  interest,  joint  or  several,  belonging  to 
their  debtors.  It  is  enough  that  there  is  a  vested  interest,  and 
the  possibility  that  there  may  be  copartnership  creditors  who 
may  be  hereafter  preferred,  cannot  destroy  the  prima  fade 
<claim  of  attaching  given  to  the  individual  creditors.  In  every 
case  difficulties  may  arise.  Upon  property  held  in  severalty, 
joint-tenancy,  or  in  common,  there  may  be  mortgages  or  other 
liens  which  may  finally  render  the  attachment  fruitless;  but 
until  these  appear  specifically,  we  cannot  foresee  their  effect, 
and,  therefore,  cannot  regard  them.  For  instance,  take  the 
case  of  one  of  several  distributees  of  an  intestate's  estate.  The 
estate  may  be  variously  incumbered;  but  the  apprehension  of 
incumbrances  cannot  destroy  the  right  to  attach,  although 
should  any  such  appear,  the  attachment  will  not  have  destroyed 
their  prior  liens.  In  this  respect  I  can  perceive  no  difference 
between  such  an  estate  vested  in  distributees  and  a  joint  inter- 
est held  by  copartners.  Both  are  joint  estates,  and  may  be 
respectively  incumbered,  and  are  equally  liable  to  certain  pecul- 
iar creditors  in  preference  to  others.  But  until  these  appear, 
**  de  non  appareniibus  et  non  exislentibus  eadem  est  lex "  is  the 
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rule,  and  even  when  they  do  appear  as  there  may  be  a 
it  does  not  follow  that  the  attaching  creditor  is  to  be  estopped. 
Wherever  there  is  an  interest  in  his  debtor,  he  may  lay  his  at- 
tachment upon  it,  though  finaUy  it  may  be  exhausted  by  prior 
claims.  An  estate  may  be  mortgaged  for  thrice  its  Talne,  but 
being  still  in  the  debtor,  it  stands  in  lieu  of  his  person,  and  is 
subject  to  attachment,  notwithstanding  that  when  maishaled 
the  attaching  creditor  may  find  nothing  for  his  share. 

It  is  urged,  secondly,  that  by  the  order  of  the  court  in  Ken- 
tucky, the  copartnership  funds  have  been  placed  in  the  hands 
of  J.  P.  Schatzill,  one  of  the  copartners.  But  this  order  sprang 
out  of  a  suit  between  the  copartners  themselves,  and  is  simply 
an  arrangement  for  the  purpose  of  settling,  finally,  the  aflEurs  ef 
the  concern.  It  places  the  assets  in  the  hands  of  one  instead  of 
four  copartners,  which  is  convenient  and  safe;  but  it  alters  no 
right  to,  or  claim  upon,  the  funds.  Even  considering  the  order 
of  the  court  as  an  assignment  of  the  assets  generally,  yet  it 
could  not  create  a  lien  upon  the  fund  discoTered  in  this  state, 
in  derogation  of  the  rights  of  creditors,  who,  by  our  laws,  have 
acquired  a  specific  lien  upon  the  fund  here  attached.  Even 
then  Schatzill,  the  receiver,  could  not  be  in  a  better  situation 
than  the  assignees  of  a  foreign  bankrupt,  who  would  claim  by 
virtue  of  the  assignment,  the  rights  and  interests  of  the  bank- 
rupt in  this  state.  And  in  the  well  considered  case  of  the  as- 
signees of  Topham  v.  Chapman  etal.,1  Constitutional  Decisions, 
283,  this  court  decided  that  the  specific  lien  acquired  here  by 
Chapman  and  other  attaching  creditors,  though  subsequent  to 
the  bankruptcy  of  Topham,  was  nevertheless  paramount  to  the 
general  right  of  the  assignees  of  the  bankrupt.  But  I  cannot 
admit  that  the  appointment  of  a  receiver  in  Kentucky,  amounts 
to  an  assignment  of  the  copartnership  funds.  That  proceeding 
merely  substitutes  one  of  the  copartners  in  the  place  of  all,  in 
order  to  settle  with  greater  facility  complicated  transactions.  It 
was  very  properly  ordered,  at  the  request  of  the  copartners,  and 
leaves  the  creditor  in  statu  quo. 

The  motion  is,  therefore,  granted,  and  the  defendants  bav« 
leave  to  enter  up  judgment  upon  their  demurrer. 

Hx70£B  and  Nott,  JJ.,  concurred. 

Gamtt,  J.,  dissented. 
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City  Gounoil  t;.  Rogers. 

[a  MoOOBD,  49S.] 

CovsiTTCTioNALiTT  07  OsDiNAHox  VOB  Msasubhto  Ooal.^A  dtyocdiiiMioe, 
anthorizmg  an  inspector  to  meaanre  ooal  sold  within  the  dty,  and  allow- 
ing him  a  fee  therefor,  is  not  repagnant  to  the  oooatitntion  of  the  Uxiited 
States,  as  applied  to  imported  ooaL 

Suxr  brought  originally  in  the  city  conrt  of  Charleston  to  re- 
cover a  penalty  for  selling  ooal  within  the  dty  withont  comply- 
ing with  the  provisions  of  a  certain  ordinance.  The  ordinance 
in  question  provided  that  all  coal  sold  within  the  dty  should  be 
sold  by  the  ton,  which  must  contain  two  thousand  two  hundred 
and  forty  pounds;  that  it  should  be  measured  by  the  city  inspec- 
tor in  a  certain  manner,  the  purchaser  paying  the  inspector  for 
such  inspection  at  the  rate  of  twenty-five  cents  per  ton;  and  for 
•selling  coal  without  complying  with  this  ordinance  the  seller 
should  pay  a  fine  equal  to  the  value  of  the  coal.  The  coal  sold 
by  the  defendant  was  imported  from  the  kingdom  of  Great 
Britain,  and  was  sold  without  complying  with  this  ordinance, 
which  the  defendant  contended  was  contrary  to  the  provision  oiF 
the  constitution  of  the  United  States  prohibiting  the  states  from 
laying  duties  on  imports.  Judgment  for  the  defendant,  from 
which  the  city  attorney  appealed  to  this  court. 

Toomer^  for  the  appellant. 

FrioUau,  contra. 

By  Court,  Huqbb,  J.  Before  I  proceed  to  the  consideration 
of  the  principal  question  made  in  this  case,  I  must  observe  that 
this  suit  was  not  brought  to  recover  the  fee  allowed  to  the 
measurer,  but  for  the  penalty  imposed  for  selling  coal  without 
having  had  it  measured,  as  required  by  the  ordinance.  If  the 
only  objection  to  the  ordinance  be  the  supposed  unconstitu- 
tionality of  the  fee,  the  city  council  had  the  power  to  require 
the  measurement  of  the  coal  in  the  manner  prescribed,  and  the 
defendant  was  so  far  bound  to  comply.  He  might  afterwards, 
if  he  pleased,  have  contested  the  payment  of  the  fee.  The 
great  object  of  the  ordinance  was  the  measurement  of  the  coal, 
not  the  payment  of  the  fee.  It  would  be  going  great  lengths 
to  declare  an  act  void,  only  because  an  unimportant  provision 
of  it  was  unconstitutional.  This  court  has  frequently  decided 
difierently.  Were  I,  therefore,  satisfied  that  the  fee  was  un- 
constitutional, I  should  not  conclude  that  the  suit  for  the  pen- 
alty could  not  be  supported,  unless  the  power  to  require  the 
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measurement  of  coals  be  also  unconstitatioiial.  The  oonstitii- 
tion  nowhere  direoUj  prohibits  the  measorement  of  ooal  bj  a 
state;  if,  therefore,  the  exercise  of  this  power  by  a  state  be  not 
inoompoiihla  with  some  power  given  to  congress,  it  mnst  be 
constitational.  The  only  power  with  which  it  can  be  sappoeed 
to  conflict  is  the  power  of  regnhiting  commerce.  The  words  ot 
the  constitution  are:  "Congress  shall  have  power  to  regalate 
commerce  with  foreign  nations  and  among  the  serexal  ataiBB." 
Here,  no  power  is  given  to  regulate  commerce  between  oitisaDS 
and  residents  of  the  same  state.  The  ordinance  nowhere  pre- 
scribes regulations  for  any  commeroe  which  may  be  oaczied  on 
between  the  ciiy  and  a  foreign  nation,  or  with  another  aiafce. 
It  is  expressly  limited  to  citiaens  and  residentB  of  tlie  eity.  It 
does  not,  therefore,  interfere  with  the  power  of  oongresa  in 
this  respect.  If  the  city  has  the  power  of  regulating  oommezee 
between  its  citisens,  it  must  have  the  power  of  enforeing  thoee 
regulations.  Had  the  ordinance,  therefore,  not  preeeribed  the 
fee  to  which  the  inspector  was  entitled,  it  would  have  beenoon- 
stitutional,  and  if  that  part,  which  does  prescribe  the  fee,  be 
unconstitutional,  the  other  provisions  are  constitutional  and 
binding,  and  the  decree  ought  to  have  been  for  the  plaintiffi 
I  shall  now  inquire  if  the  fee  prescribed  be  inconsiBtent  with 
the  constitution.  The  tenth  section  of  the  first  article,  in  plain 
terms,  prohibits  a  state  from  laying  any  impost,  or  duty  on  im- 
ports or  exports,  except  such  as  are  necessary  for  executing  in- 
spection laws.  Here  two  questions  arise:  1.  If  the  fee  in 
question  be  a  duty  or  impost  within  the  meaning  of  the  oon- 
stitution,  was  not  the  ordinance,  so  far  as  the  coals  ate  con- 
cerned, an  inspection  law?  2.  If  the  ordinance  be  not  an 
inspection  law,  it  is  therefore  unconstitationaL 

The  constitution  nowhere  declares  what  is  an  in^>eelion  law; 
we  are  therefore  left  to  its  general  signification  for  the  meaning 
of  the  term.  Its  literal  signification  would  include  imports  as 
well  as  exports.  If  articles  exported  are  inspected  to  enhance 
their  value  and  facilitate  th^  sale  abroad,  articles  imported 
may  be  inspected  to  fix  their  value  and  prevent  imposition  at 
home;  and  in  a  commercial  city,  where  so  many  of  the  articles 
imported  are  again  exported,  it  would  appear  as  important  to 
inspect  such  as  are  proper  for  inspection  when  imported,  as 
when  they  are  the  growth  or  manufacture  of  the  state.  When 
the  articles  imported  have  been  already  inspected  at  the  place 
of  shipment,  a  further  inspection  may  be  unnecessary;  and  the 
reason,  I  apprehend,  why  the  inspection  of  imports  is  not  mora 
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genenllj  proTided  for,  is  the  now  general  praetioe  in  the  diffar- 
ent  siatee,  of  subjecting  to  inspection  most  articles  of  domestie 
growth  and  mannfaoture.  This  practice,  though  very  much  in- 
creased  in  the  last  fiye-and-twenty  years,  is  not  yet  nnivwsal. 
In  the  Tery  ordinance  under  consideration,  provision  has  been 
made  for  the  inspection  of  beef  and  pork  imported  into  this 
dty.  which  has  not  been  before  inspected.  That  articles  im- 
ported may  be  subjected  to  inspection  laws  appears  not  only 
from  the  policy  of  trade  and  the  ordinance  in  question,  but 
from  the  Tezy  words  of  the  constitution  itself.  The  second 
article  of  the  tenth  section  declares  that  **  no  state  shall,  with- 
out the  oonsent  of  congress,  lay  any  impost  or  duly  on  imports 
or  exports,  except  what  may  be  absolutely  necessary  for  execut- 
ing its  inspection  laws;''  '*  and  the  net  produce  of  all  duties 
and  imposts  laid  by  any  state  on  imports  or  exports,  shaU  be 
for  the  use  of  the  treasury  of  the  United  States."  Here  no 
state  is  permitted  to  lay  any  impost  or  duty,  but  to  enforce  its 
inspection  laws;  and  the  impost  or  duty  laid  on  imports  as 
well  as  exports,  is  to  be  paid  into  the  treasury  of  the  United 
States.  From  this  phraseology  it  appears  eyident  that  imports 
as  well  as  exports  may  be  inspected  within  the  meaning  of  the 
constitution.  If  any  articles  imported  can  be  inspected,  I 
cannot  undertake  to  decide  that  coals  ought  not.  Quantity  as 
well  as  quality  is  an  object  of  inspection,  and  it  may  contribute 
as  much  to  tho  convenience  of  the  citizens  of  this  place,  where 
coals  are  used  very  generally  for  fuel,  to  hare  an  inspection  of 
them,  as  of  beef,  or  i>ork,  or  bread,  or  any  other  article.  On 
this  point  the  ordinance  itself  is  very  conclusive;  it  was  passed 
by  those  who  were  beet  acquainted  with  the  wants  of  the  com- 
munity, and  who  were  elected  by  the  people  for  such  purposes; 
and  it  is  to  be  observed  that  their  judgments  could  not  have 
been  misled  by  their  cupidity,  for  no  revenue  was  derived  from 
inspection.  I  cannot,  however,  deem  it  material  to  this  case 
that  the  ordinance  in  question  shoCild  be  regarded  as  an  inspec- 
tion law.  Although  a  state  cannot  lay  a  duty  or  impost  on  an 
import  or  export,  it  has  not  yet  been  denied  that  it  can  tax 
those  living  within  its  jurisdiction,  nor  has  it  been  supposed 
unconstitutional  in  a  state  to  punish  offenses  against  its  laws. 
The  ordinance  in  question  does  not  even  pretend  to  tax  the 
transfer  of  coal  from  hand  to  hand;  it  only  requires  that  when 
transferred,  it  should  be  measured  in  a  particular  vray.  The 
fee  allowed  the  measurer  is  not  a  tax  or  duty,  or  impost;  it  is 
but  a  small  remuneration  for  labor  performed.    Wood,  lumber 
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and  many  other  artiolea  are  eabjected  to  the  same  regulation. 
Is  it  not  as  much  a  duty  on  exports  to  require  that  wood  and 
lumber  should  be  measured,  as  it  is  an  impost  on  imports  to 
require  coals  to  be  measured?  Taxes,  duties,  imposts  and  ex- 
cises are  words  not  without  meaning;  it  is  to  be  regretted,  how- 
ever, that  when  used  in  the  constitution  to  give  or  take  awaj 
power,  thej  were  not  more  dearly  defined.  Oongress  has 
power  to  lay  and  collect  taxes,  duties,  imposts,  and  excises,  by 
the  fifth  section.  By  the  second  article  of  the  tenth  section, 
the  states  are  prohibited  laying  on  any  imposts  or  duty  on 
imports  or  exports;  nowhere,  however,  has  the  power  to  lay 
and  collect  taxes  and  excises  been  taken  away  from  the  states, 
bat  the  general  government  alone  can  lay  and  collect  duties 
and  imposts  upon  imports.  By  the  fifth  article  of  the  ninth 
section,  the  general  government  is  prohibited  from  laying  a 
tax  or  duty  upon  exports.  From  these  and  other  limitations  in 
the  constitution,  it  appears  that  the  state  governments  are  not 
entrusted  with  the  power  of  doing  any  act  to  affect  the  inter- 
course between  the  different  states,  and  between  either  of  them 
and  a  foreign  country.  Had  they  been  permitted  to  interfere  in 
such  matters,  confusion  and  war  must  have  been  the  result, 
and  all  intercourse  with  foreign  nations  would  have  been  pre- 
carious, if  not  entirely  destroyed.  We  should  not  have  been 
MLS  one  nation  to  foreigners,  but  as  many,  and  the  happiness  of 
the  whole  would  have  been  prostrated  at  the  feet  of  a  capri- 
cious and  imbecile  state  sovereignty.  It  was,  therefore,  wisely 
left  exclusively  to  the  general  government  to  lay  and  collect 
duties  and  imposts  on  imports  from  foreign  countries.  But  no 
move  power  is  here  given  than  is  necessary  to  the  attainment 
of  the  object  in  view.  To  tax  or  lay  a  duty  on  exports  is  not 
given,  because  it  was  not  necessaiy  to  our  intercourse  vrith 
foreign  nations,  and  might  and  probably  would  lead  to  sec- 
tional preferences,  and  excite  local  jealousies.  Neither  can  a 
duty  or  impost  be  laid  by  the  general  government  on  goods 
imported  from  another  state.  This  power  was  not  necessaiy 
to  the  attainment  of  any  object  for  which  the  genezal  govern- 
ment was  formed,  and  would  have  been  liable  to  the  same 
abuses  with  the  power  of  laying  duties  on  exports. 

The  general  government  has  been  intrusted  with  such  powers 
as  were  necessary  to  the  management  of  our  exterior  and  inter- 
national concerns;  and  with  some  others  essential  to  general  or 
national  convenience,  as  to  coin  money,  regulate  the  value 
thereof,  and  of  foreign  coin,  and  fix  the  standard  of  weights 
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and  measures;  to  establish  post-ofBces;  to  promote  the  progress 
of  science,  by  securing  to  authors  and  inventors  the  exclusire 
light  to  their  writings  and  discoveries,  etc.,  etc.,  all  which 
powers  would  have  been  worse  than  useless  in  the  possession  of 
the  states.  Independent,  however,  of  these  objects,  there  are 
many  others  of  a  local  nature,  in  which  the  people  could  not 
but  be  extremely  interested.  For  the  attainment  of  these,  the 
state  governments  were  established,  and  so  constituted  as  to  an- 
swer the  purposes  for  which  they  were  intended.  It  was  not, 
however,  to  be  expected  that  in  apportioning  the  sovereign 
power  of  the  nation  between  these  different  agents,  the  general 
and  state  governments,  that  it  could  be  so  exactly  decided,  and 
each  part  so  distinctly  defined  as  to  preclude  the  possibility,  or 
even  probability,  of  their  occasionally  interfering.  Among  the 
exact  sciences,  politics  cannot  be  ranked.  It  was  impossible 
not  to  give  to  each  to  enable  it  to  perform  its  proper  functions, 
powers  which  were  required  by  the  other.  The  general  gov- 
ernment, in  pursuing  its  legitimate  course,  will  sometimes  .be  in 
collision  with  the  state  governments,  when  pursuing  theirs.  It 
is  certainly  in  the  power  of  each  very  materially  to  advance  or 
retard  the  operations  of  the  other;  and  as  the  constitution  it- 
self was  the  result  of  conciliation  and  compromise,  so  in  the 
same  spirit  ought  it  to  be  administered.  Both  governments  are 
the  agents  of  the  same  people,  who  will  take  care  that  their  in- 
terests are  not  sacrificed  at  Washington  or  Columbia.  As  the 
general  government  has  charge  of  our  general  and  international 
interests,  and  the  state  governments  of  our  local  and  social  in- 
terests, the  constitution  must  be  so  construed  as  to  give  to  each 
the  power  of  performing  its  appropriate  duties.  That  they 
have  an  indirect  bearing  upon  each  other,  and  may  sometimes 
interfere,  can  be  no  objection  to  the  exercise  of  a  power  by 
either,  though  neither  can  have  a  power  directly  to  destroy 
what  the  other  has  a  power  to  create.  Each  may  indirectly  in- 
terfere with  the  other  when  both  are  acting  within  their  ac- 
knowledged limits.  Both,  for  example,  may  levy  a  land  tax. 
In  doing  so,  however  contemporaneously,  they  indirectly  inter- 
fere with  each  other.  In  this  case  they  exercise  an  identical 
concurrent  power,  but  this  may  occur  when  exercising  powers 
not  identical.  The  general  government,  for  example,  has  estab- 
lished a  bank;  the  states  cau  tax  income,  and  include  therein 
the  dividends  of  the  United  States  bank.  A  tax  on  income 
would  thus,  indirectly,  interfere  with  the  power  of  the  general 
government  to  establish  a  bank.     Indeed,  all  the  powers  re- 
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Uiiied  by  the  siateB  for  internal  pnrpoees,  may  in  their  opeia- 
ticm,  indirectly  affect  their  exterior  relations.  To  the  harbor- 
masters'  department,  yessels  foreign  as  well  as  our  own  are 
subjected,  and  for  his  interference  a  fee  is  charged  and  paid  by 
all  Teasels.  Pilotage  is  under  the  control  of  the  state  govern- 
ments,  and  yet  both  may  be  so  managed  as  to  interfere  very 
much  with  our  foreign  as  well  as  coasting  vessels. 

The  state  has  power  to  regulate  contracts,  and  in  so  doing 
may  a&ct,  very  materially^  our  commercial  interoonrae  with 
the  other  states  and  with  foreign  countries.     A.  watch  whicA  is 
imported  and  pays  a  duty  to  the  general  government,  may  be 
taxed  by  the  state  when  here,  and  yet  the  tax  laid  may  be  so 
high  as  to  prevent,  in  a  great  degree,the  importation  of  watches. 
All  sumptuary  laws,  as  well  as  all  regulations  with  respect  to 
our  madcets,  interfere  indirectly  with  foreign  commerce,  and 
commerce  between  the  states.     Our  quarantine  laws,  our  ven- 
due taxes,  and  many  others  of  long  continnance,  do  so  like- 
wise.    To  assume,  then,  as  a  position,  that  any  act  is  unconsti- 
tutional which  may  indirectly  interfere  with  the  exeirciae  of 
some  power  confessedly  granted  to  congress,  would  be  to  anni- 
hilate the  state  governments  altogether.    But  that  such  was 
not  the  intention  of  the  people  when  they  adopted  the.  consti- 
tution, or  of  the  convention  when  they  formed  it,  I  think  can- 
not be  doubted.    Such  a  construction  is  not  only  inconsistent 
with  the  avowed  object  of  the  constitution,  but  if  adopted, 
must  lead  to  the  destruction  of  the  government  itself,  for  it 
does  not  follow,  because  the  states  do  not  possess  certain 
powers,  that  the  general  government  does.     If,  therefore,  all 
those  powers  not  given  to  congress  which,  when  used  by  the 
states,  would  indirectly  interfere  with  the  powers  given  to  con- 
gress, are  not  in  the  states,  they  can  be  exercised  by  no  one; 
and  as  this  class  of  powers  is  large  and  essential  to  our  local 
interests,  we  should  be  without  a  govenmient  in  so  many  es- 
sential respects  as  would  render  necessary  an  appeal  to  first 
principles,  and  to  the  legitimate  source  of  all  power.    Although 
I  must  conclude  that  the  possible  remote  interference  of  a 
power  exercised  by  a  state,  with  a  power  vested  in  congress, 
does  not  make  it  unconstitutional,  I  would  not  be  understood  as 
contending  for  a  power  on  the  part  of  a  state  to  control  the 
exercise  of  power  by  the  general  government.     If  it  appears 
from  the  act  of  a  state  that  the  object  is  to  counteract,  or  that  it 
really  does,  power  constitutionally  vested  in  congress,  the  act 
's  void;  for  a  state  government,  no  more  than  any  other  agent. 
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will  not  be  permitted  to  accomplish  indirectly  what  it  is  not  to 
do  directly.  In  other  words,  it  cannot  use  power  under  the 
coyer  of  false  pretenses.  Sic  utere  tuo  ut  alienum  IcodaSy  is  as 
true  with  regard  to  states  as  to  individuals.  The  power  given 
to  each  must  be  so  used  as  to  interfere  as  little  as  possible  with 
the  powers  given  to  the  others.  I  conclude,  then,  that  the 
possible  indirect  interference  with  commerce,  which  the  fee 
allowed  to  the  measurer  may  produce,  as  well  as  the  measure- 
ment itself,  is  no  ground  for  declaring  the  ordinance  unconsti- 
tutional. I  am  of  opinion,  therefore,  that  the  decision  of  the 
city  court  ought  to  be  reversed. 

Johnson,  Nott  and  Biohaxdson,  JJ.,  concurred. 

Gantt,  J.,  dissented. 


MoPeb  v.  S.  0.  Ins.  Co. 

[3  MoCOBD,  503.J 

FoBEKiH  Rnvsvux  Laws  wiU  not  be  noticed  here  jndidally. 

Falbb  Clbaranob.  —Clearing  for  a  neutral,  with  the  intention  of  tailing  for  a 

belligerent,  port,  will  not  ayoid  a  policy  of  insurance. 
A  VoTAOS  Dbfbatxd  by  a  Pebil  Insubkd  Against  will  not  entitle  the 

insured  to  abandon  for  a  total  loss. 

AoTXON  on  a  policy  of  insurance  on  several  bales  of  cotton, 
on  board  the  Swedish  ship  Otown  l^rince,  at  and  from  Charles- 
town  to  Portsmouth.  The  vessel  cleared  for  Antwerp  by  ad- 
vertising her  clearance  in  the  daily  papers,  prior  to  signing  the 
policy,  and  sailed  on  the  sixth  of  May,  1812.  On  the  twentieth 
of  May  she  put  into  New  York,  the  captain's  protest  stating 
that  they  had  met  with  heavy  and  protracted  gales,  causing  the 
vessel  to  leak  very  badly,  and  rendering  it  necessaiy  to  seek  a 
port  of  safety.  The  vessel  proved  to  be  veiy  badly  damaged, 
but  the  evidence  was  conflicting  whether  the  damages  resulted 
from  the  storm  or  was  caused  by  the  unseaworthy  condition  at 
the  lime  of  sailing.  Witnesses  were  introduced  to  prove  that 
the  storms  experienced  were  not  severe  enough  to  have  dam- 
aged a  staunch  ship.  It  also  appeared  that  while  on  the  voyage, 
the  Crown  Prince  was  met  by  an  English  ship  of  war,  which 
put  a  midshipman  on  board  the  Crown  Prince,  because  she  did 
not  have  a  license  for  the  cotton,  with  directions  to  libel  her 
when  she  arrived  in  England,  although  testimony  was  offered 
to  show  that  it  was  customary  to  procure  such  licenses  at  the 
out  ports  of  Oreat  Britain.    Plaintiffs  abandoned  upon  the 
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arriTal  of  the  yessel  at  New  York.     The  jury  found  for  the  . 
plaintiffs;  and  defendant  moved  to  set  aside  the  yeidiot. 

By  Court,  Huqsb,  J.  In  this  case,  four  questions  have  been 
made  for  the  consideration  of  the  court:  1.  Was  it  incumbent 
on  the  insured  to  procure  a  license  or  order  in  council  for  the 
landing  of  the  cotton  in  England  before  the  Grown  Prince 
reached  Portsmouth  ?  2.  Was  the  clearance  for  Antwerp,  when 
her  destination  was  Portsmouth,  sufficient  to  avoid  the  policy  ? 
3.  Under  the  circumstances  stated,  are  the  insured  entitled  to 
claim  as  for  a  total  loss  ?  And,  4.  Is  the  finding  of  the  jury  con- 
clusive on  the  seaworthiness  of  the  ship?  I  shall  consider 
the  questions  in  the  order  they  have  been  stated. 

1.  As  to  the  license.  It  is  very  clearly  established  that  the 
revenue  laws  of  Great  Britain  prohibit  the  importation  of  all 
produce,  the  growth  of  a  foreign  country,  but  in  vessels  of  such 
country,  or  in  British  bottoms.  It  is  equally  clear  that  the 
cotton  insured  was  the  growth  of  the  United  States,  and  that 
the  Grown  Prince  was  a  Swedish  vessel.  The  defendants  then 
undertook  to  insure  a  voyage  which  they  must  have  known  was 
prohibited  by  the  laws  of  Qreat  Britain.  Whatever,  then, 
be  the  risks  of  such  a  voyage,  the  defendants  undertook  to 
indemnify  the  plaintiffs  in  the  event  of  a  loss  by  either  or  all 
of  them.  They  cannot  now  be  permitted  to  defend  themselves 
on  the  ground  of  the  illegality  of  such  a  voyage.  We  are  not 
here  to  enforce  the  revenue  laws  of  another  nation.  Had  this 
contract  been  in  derogation  of  our  own,  we  must  have  declared 
it  void.  The  penalty  imposed  by  Qreat  Britain  for  a  breach  of 
her  laws  may  be  enforced  there,  and  the  liability  to  such  a 
penalty  there,  is  a  risk  which  may  be  legally  insured  against 
here.  I  do  not,  however,  understand  the  defendants  to  go  this 
length.  They  only  contend  that  the  revenue  laws  of  Qreat 
Britain  form  a  part  of  the  usage  of  the  trade  between  that 
country  and  this,  which  are  supposed  to  be  known  to  the  con- 
tracting parties,  and  with  reference  to  which  the  policy  is  to  be 
construed,  and  they  insist  that,  although  the  cotton  in  question 
was  generally  prohibited  by  the  revenue  laws  of  Qreat  Britain, 
yet  that  it  was  the  established  usage  to  admit  it  to  entry,  when- 
ever a  license  had  been  procured  prior  to  the  shipment;  but  of 
such  a  usage  they  have  furnished  no  evidence.  It  appears, 
indeed,  that  the  lumber  shipped  with  the  cotton  was  protected 
by  such  a  license;  but  this  lumber  was  clearly  intended  for  the 
government  of  Great  Britain,  and  the  license  was  probably 
given  as  an  inducement  to  the  merchant  to  contract  on  better 
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terms  for  the  gov emment.  But  independent  of  the  peculiar 
circumstances  attending  this  license,  its  singularity  is  sufficient 
to  repel  the  idea  of  the  pretended  usage.  All  the  witnesses 
examined  on  this  point  prove,  if  they  prove  anything,  that  tlie 
usage  was  to  procure  a  license  or  order  in  council  after  the 
arrival  in  Ghreat  Britain.  If,  therefore,  the  policy  was  made 
with  reference  to  any  usage,  it  was  to  that  of  which  these  wit- 
nesses speak,  and  the  understanding  of  the  parties  was,  that  a 
license  was  to  be  obtained  on  the  ship  reaching  Portsmouth. 
As  she  never  reached  her  destination,  a  license  or  order  in 
council  for  landing  the  cotton  could  not  be  procured.  The  in- 
sured, therefore,  did  not  omit  to  do  anything  that  it  was  in- 
cumbent on  them  to  do.  On  the  first  ground,  then,  the  appel- 
lant must  fail. 

On  the  second  ground,  it  has  been  contended  that  the  clear- 
ance for  Antwerp,  when  she  was,  in  fact,  to  sail  for  Portsmouth, 
was  a  material  concealment,  and  enhanced  the  risk,  and  conse- 
quently discharged  the  underwriters.  All  the  witnesses  exam- 
ined prove  that  it  was  customary  to  clear  out  for  a  neutral  when 
destined  for  a  belligerent  port.  The  object  was  to  diminish, 
not  to  increase,  the  risk  of  capture.  The  French  decrees  had 
interdicted  all  trade  between  neutrals  and  the  British  Isles, 
and  Britain  retaliated.  Any  means  which  were  calculated  to 
evade  these  outrageous  and  unjust  restrictions  were  permissible, 
and  a  clearance  from  a  neutral  to  a  neutral  port  was  not  only 
a  justifiable,  but  in  many  instances  an  effectual  shield  against 
lawless  violence.  That  this  was  the  only  object  is  unquestion- 
able; that  it  diminished  the  risk  of  capture  by  French  cruisers, 
I  have  no  doubt;  that  this  was  so  understood  by  the  defendants 
themselves  appears  from  the  usage  proved;  and  that  they  knew 
of  it  appears  not  only  from  the  usage  proved,  but  from  the 
publicity  given  to  the  course  she  was  about  to  pursue.  It  was 
published  in  the  daily  papers  of  the  city,  days  before  the  policy 
was  effected,  that  she  had  cleared  for  Antwerp,  and  yet  they 
insured  her  voyage  to  Portsmouth.  But  whether  such  a  clear- 
ance increased  or  diminished  the  risk  was  a  question  of  fact  for 
the  jury;  they  were  so  told;  they  found  for  the  plaintiff,  and 
in  so  doing,  have  decided  that,  in  their  opinion,  the  risk  was 
not  increased.  In  Plance  and  another  v.  Fletcher,  Doug.  238, 
Lord  Mansfield  lays  down  the  same  doctrine.  On  the  second 
ground,  therefore,  the  defendant  must  also  fail. 

The  third  question  has  been  embarrassed  by  considerations 
not  necessary  to  its  solution.     Unquestionably,  a  voyage  may 
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be  defeated  by  oaoaes  not  covered  by  the  policy,  in  which  case 
the  underwriters  would  not  be  reeponsible,  and  it  is  equally 
true  that  the  plaintiffs  could  not^  at  pleasure,  oonTert.  a  paztial 
into  a  total  loes.  They  can  only  recoTer  as  for  a  total  loss  by 
showing  that  the  voyage  insured  has  been  defeated  by  one  or 
more  of  the  perils  euumerated  and  included  in  the  policy;  that 
the  voyage  was  defeated  in  this  case  is  unquestionable.  The 
cotton  was  shipped  here,  and  was  to  have  been  landed  in 
Portsmouth,  where  it  never  got.  The  next  inquiry  is,  by  what 
causes  or  perils  was  the  voyage  defeated  ? 

It  is  clear  that  the  Crown  Prince  was  obliged  to  pat  into  New 
York  in  consequence  of  springing  a  leak  in  a  gale  of  wind  or 
swell  of  the  sea.  The  repairs  required  were  very  serious,  and 
must  have  occupied  much  time.  There  were  no  lees  than  five 
different  surveys.  When  she  arrived  in  New  York  does  not 
exactly  appear.  It  was,  I  presume,  about  the  twenty*third  of 
May,  for  on  that  day  the  first  survey  was  had,  and  the  surveyc^cs 
were  then  of  opinion  **  that  her  upper  works  were  open  and  re- 
quired calking,  and  that  she  should  be  lightened  of  her  cargo 
in  part,  or  the  whole,  as  the  case  may  require,  to  find  out  the 
leak  without  heaving  the  vessel  down."  On  the  fifth  of  June 
the  second  survey  was  had;  the  leak  had  not  then  been  dis- 
covered, for  the  surveyors  say  among  other  things  that  the 
sheathing  of  her  stem  was  gone,  and  the  main  leak  not  hmxg 
yet  discovered,  it  was  necessary,  in  their  opinion,  that  she 
should  be  hove  keel  out.  On  the  tenth  of  June,  the  third  sur- 
vey was  had,  and  it  was  discovered,  say  the  surveyors,  that  her 
false  keel  was  entirely  shattered  from  stem  to  stem;  her  sheath- 
ing worm-eaten,  and  her  nails  so  much  injured  as  to  render  it 
necessary  that  it  should  be  calked.  On  the  second  of  July,  the 
fourth  survey  was  had,  when  further  defects  were  discovered; 
and  ou  the  fifteenth  of  July,  the  fifth  and  last  survey  was  had, 
when  still  further  defects  were  discovered.  From  these  differ- 
ent surveys,  it  appears  that  the  defects  were  discovered  at  once; 
that  her  repairs  were  commenced  before  the  extent  of  them  was 
ascertained,  and  that  it  was  not  until  after  the  fifteenth  of  July 
she  could  have  reshipped  her  cargo.  Long  anterior  to  her 
arrival  in  New  York,  the  embargo  act  had  been  passed,  which 
prevented  all  American  vessels  from  sailing.  The  cotton,  there- 
fore, from  the  day  of  its  being  landed  in  New  York  to  the  eigh- 
teenth of  June,  when  the  declaration  of  war  took  place,  could 
not  have  been  transshipped  in  an  American  vessel,  and  from  the 
provisions  of  the  embargo  act,  the  cotton  could  not  have  been 
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shipped  in  any  other  neutral  Tessel  pending  that  embargo,  if 
one  could  have  been  found.  Under  these  circumstances,  the 
only  mode  of  forwarding  the  cotton  appears  to  have  been  the 
one  attempted  by  the  captain,  to  repair  his  ship  and  proceed  on 
his  voyage.  For  these  repairs,  he  applied  to  Mr.  Boggs,  and  to 
repay  him  the  cotton  of  the  plaintiff  was  sold.  In  selling  this 
cotton,  however,  the  captain  appears  to  have  done  only  what 
the  necessity  of  the  case  imposed  on  him.  For  it  appears  from 
Boggs's  testimony  that  the  vessel  and  cargo  could  not  be  hypothe- 
cated from  the  uncertainty  of  her  fate,  when  she  should  arrive 
in  England,  as  well  as  from  the  political  complexion  of  things. 
The  embargo  then  appears  to  have  been  a  sufficient  cause  for 
not  procuring  a  vessel  for  the  transportation  of  the  cotton  after 
its  arrival  in  New  York;  and  before  the  Crown  Prince  was  re- 
paired, the  declaration  of  war  prevented  her  carrying  it.  The 
voyage  was  then  defeated:  1.  By  the  leak  she  had  sprung  at 
sea;  2.  By  the  embargo;  and  lastly,  by  the  war;  and  all  these 
perils  are  covered  by  the  policy;  the  first  under  **  the  perils  of 
the  seas;"  and  the  last  two  under  "  all  restraints  and  detain- 
n  ents  of  all  kings  or  people  of  what  nation,  condition  or  quality 
soever."  On  the  third  ground,  therefore,  the  motion  must  also 
^  fail.  I  was  of  opinion,  on  the  trial  of  this  case  below,  that  the 
Crown  Prince  was  not  seaworthy  when  she  left  the  port  of 
Gharlestown.  I  have  since  seen  no  cause  to  change  my  opinion. 
The  court,  however,  regard  it  as  a  question  for  the  jury,  and 
they  will  not  disturb  the  verdict  on  that  ground. 
The  motion  is,  therefore,  discharged. 

JomisoN,  NoTT  and  Gaxtt,  JJ.,  concurred. 
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ACKNOWLEDGMENTS. 

1.  Am  AfoatowiMDOMMBrr  bt  a  Fkiii-oovxbt»  under  the  Iawb  in  loroe  in 
1793^  it  iniralid,  nnleM  ihe  wm  privily  f>T>ininftd  under  a  oomminion, 
iMoed  to  two  Jutioei  for  that  pforpoee.    PMUpa  ▼.  Chreen,  121 

&  AcaurowLBMamT  of  ▲  Shxruf's  Dxkd  is  indispeniable,  end  will  not  be 
prewimed.    Moad$  ▼.  Symmes,  621. 

ACTION. 

L  Av  Acnov  OH  a  SuBsaRiraoir  Pafsb  will  not  lie  to  raoover  the  amount 
of  OBo*!  ■abMription  to  rebuilding  en  eoedemy,  there  being  no  other  aet 
on  the  part  of  the  anbeoriber  to  eooonrage  the  rebuilding.  Bridffewater 
Atademif  t.  OUbiHt  467. 

%  Loaar  Bqxb  ob  Noi^  no  aotum  at  law  oan  be  ■natained  thereon.  Edwards 
T.  McKee,  474. 

8.  OonmAor  Patablb  in  Sntvicia.— If  defendant  baa  the  privilege  of  mak- 
ing paTmant  In  aervioea^  an  aotion  of  debt  Tor  money  may  nevertheleaa 
be  roatained,  unleaa  he  peiforma  or  tendera  the  aervioes  before  the  time 
for  payment  e^iiraa.    Id, 

4.  A  BfUam  mat  Bub  in  the  oourta  of  Ohio.    Spencer  v.  Brockway,  616. 

ADVERSE  POSSESSION. 

1.  Amrnasa,  ISxasJOwm  and  UNiNTEBBnFTXD  PoflBnnoN  of  a  lot  aa  a  par- 
aonage  lot  by  the  miniater  of  an  eodeaiaatioal  aooiety  and  hia  auooeaaora, 
by  authority  of  the  aooiety,  for  more  than  fifty  yeara,  givea  thia  aociety 
an  inoontrovertible  title  to  auoh  lot.    Camp  v.  Camp,  60. 

Si  Axnrmum  Pum huon  must  bs  Continuoub  for  the  atatutory  period  to 
toll  the  ownei^a  right  of  entty.     Trotter  v.  Ccuiody,  163. 

&  Advbbsb  PoflBnaxoN  for  the  atatutory  time  bare  relief  in  equity.  Fhyd 
T.  JokMean^  266b 

L  PuBGBiFnoii— UNiTiNa  SnocBSSivB  PoaaiaaiDNS.— To  entitle  a  poaaeiaor 
to  the  benefit  of  the  prior  poeaeaaion  of  a  peraon  under  whom  he  olaima, 
the  poaaonaion  of  the  predeoeaaor  muat  have  been  in  good  faith  and  un- 
der oolor  of  title,  it  muat  have  been  oontinuona,  and  the  predeoeaaor 
amat  have  had  poeaeaaion  at  the  moment  of  the  tradition,  /ntiif  v.  MKler^ 
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5.  Thk  DxmfBB  or  Advsbsb  Possbssiok  to  an  action  of  ejaotniflnt  mnsfc  be 

Bnpported  by  proof  of  aetoial  oocapancy  or  a  sabfltantial  indomro  bj  the 
defendant  or  by  him  and  those  under  whom  he  derivw  title.  Jo/ekaon  t. 
Woodruf,  525. 

6.  OuLTiTATioN  ov  Pabt. — ^The  doctrine  of  oonstmotiye  adTene  powoirion 

of  lands  by  the  cnltiTation  of  part,  aocompanied  by  a  cbdm  of  the 
whole  tract,  under  a  deed,  does  not  apply  to  lai^  tracts  of  land  not 
pnrchaaod  for  the  purpose  of  aotoal  cnltivation.     IdL 

7.  MiSDUOBiPTiOK  IN  DBED.—Where  one  takes  a  deed  puiporting  to  de- 

scribe a  tract  of  land,  bat  which,  through  mistake,  describes  nothing, 
and  nnder  sach  deed  takes  possession,  claims  the  whole  tract,  bat  ool- 
tiyates  a  part  only,  he  will  hold  adTessely  the  part  caltJYated,  and  no 
more.    Id, 

8.  MisiAKa  IN  BouvDABT— Ebtofpxl. — One,  who  ondsr  a  mistake  regard- 

ing the  looatioii  of  a  boandary  line  of  his  land,  gives  deeds  to  diflerenl 
loti,  bonnding  them  en  a  line  short  of  his  true  line^  will  not  be  con- 
dnded  in  relation  to  any  other  persons  than  those  to  whom  ho  has  oon- 
▼syed.    JtL 

9.  PBxscRimoN,  Po«SBS8ioir  AKD  TroM  BaQOTBSDb — ^Aetoal  oouupsAion, 

though  tortious  and  without  color  of  title,  if  oontinned  for  twenty-one 
years,  gives  a  right  to  the  extent  of  the  indosare  agunst  aU  the  world 
but  the  state.    MmnKower  t.  PoMmi,  678. 

10.  PEnoBipnoEr,  Vbom  wsat  Ton  Oomfiitid. — limilrtioa  rmm  ^gainst 
a  settler,  if  these  is  an  advetso  possession,  from  the  ia^  hk  eqvitable 
light  by  settlement  first  commenced,  what«ver  may  bo  thodalo  of  his 
proper  title.    Id, 

11.  A  SoK  iCAT  Bold  Adybbsklt  to  hd  Pabzht,  but  the  ebaiMtsr  of  the 
possession  is  a  question  lor  the  jvy.    Beberii  ▼•  Sokuit^  ISL 

AGEKCY. 

1.  Fftoov  ov  AoBKOT.— Where  one  ohazged  to  be  the  defendasti^  agsni  in  a 

particular  transaction,  was  shown  to  have  been  acting  as  deriL  in  their 
store  for  a  number  of  years,  and  to  have  transacted  bosiness  for  them 
with  the  plaintifis,  it  was  held  to  be  su£Sdent  proof  of  a  general  agency. 
IBagle  Bank  r,  SnM,  87. 

2.  iKSTBucnoNB  TO  AoxRT  TO  SsLL.— A  msster  of  a  vessd  who  oarries 

goods  to  a  distant  port,  with  orders  to  dispose  of  them  for  the  most  he 
can  obtain,  will  be  justified,  if  he  is  unable  to  find  a  puiohaaer,  in  plac- 
ing the  goods  in  the  hands  of  a  merdiant  in  good  t^tmdSa^  to  ho  aeld  Urn 
the  owner's  benefit.    Bay  v.  NMe,  463. 

See  KncKmABLB  lH8iBii]aira%  S4;  Kotasiok 

ALTERATION  OF  INSTRUMENTS. 

A  BoJi  or  Saxje,  Willvullt  Ai/bomd  by  the  vendesb  ^  ihield  pEopo^ 
from  ezeoation,  is  not  admissible  in  evidence  to  the  jniy.  The  dteni- 
tioa  lenders  the  instrument  null  and  void.    Bdbb  y.  ClBmmm^  CBL 

See  Neootiablk  Instbumbnts,  33,  38. 
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AHENBMEMTS. 
Sm  Kraonmrr;  JuD<nfSNTS,  0,  16;  SBXBZifB»  L 

ANIMALS  FERAE  NATUEAE. 

1.  Wild  Bibb  zk  a  Bxe-tsbs  belong  to  the  owner  of  the  soil  when  the  tree 

vtands.    Ftrgyuum  t.  MUXer^  519. 

2.  A  LicxNBS  VBOK  THK  Owinot  to  the  diaooTerer  to  take  the  heee,  dooe  not 

▼eet  the  ownenhip  in  the  lioensee  nntil  poMeHOon  ia  tnken.  And 
mother,  mho  raheeqaently  gets  a  fioenaei  may  take  the  beea  iHthont 
beii^  lialik  in  tnapaea  to  the  first  Uoensee.    IcL 

AFPURTENANCEa 
See  Watsr-ooubsib.  2. 

ASSAULT  AND  BATTEET. 
See  CJoRPORATioirB,  8. 

ASSUMPSIT. 
See  OuiTUJiuxnur,  1;  Cobpobaxiosb^  4;  SxnnrvBiiip^  % 

ATTACHMENT. 

L  OABHismafs  Dxmnns. — ^A  garnishee  cannot  oppose  tho  plaintttfk  eUim, 
if  the  defendant  does  not  contest  it,  or  appeal  from  the  jodgment  en- 
tered against  him«     H<mna*8  Syndics  t.  Lauring,  339. 

2.  ATTAOHifBiiT  OF  JuDOMXHT  AGAINST  Px^aihtht.  — A  partj  may  attach 

the  amount  of  a  judgment  against  himself.     Oraywti  v.  Vee^e,  384. 

3.  MoNZT  Eecktved  bt  th£  Shxbivf  on  exooation  cannot  he  attached  in 

his  hands.     Dawmm  v.  JJoleomb,  613. 

4.  DouEsno  Attachmbnt  on  Land. — The  levy  of  a  domestic  attachment 

on  land  isToid.     Boyce  v.  Otoengf  711. 

6.  ArEACHiKO  PABTRXBamp  PRorsRTY  roR  Pabthxb'b  Dnv. — ^Partnership 
property  may  he  attached  for  a  partner's  indiridnal  debt^  after  a  disso- 
lution of  the  firm,  and  the  appointment  of  a  reoeiver»  in  a  muk  between 
the  partneis,  to  oollect  and  dispose  of  the  aawts.  SekattSU  ▼.  BoUan, 
748. 

AUCTION& 

See  Statdts  or  FrauimSi  1»  3. 

BANKEUPTOY  AND  INSOLVENCY. 

!•  DiSGHABOX  IN  Insolyxnct  dooB  uot  release  a  debt  not  indiided  in  the  in^ 
solvent's  schedule.     Russell  v.  Rogers^  326. 

2.  Dkbtb,  wbat  Provable. — Debts  not  arising  from  consignment,  may  bs 
proved  on  insolvency  against  a  commission  house.    Ward  v.  Brandi^  352. 

5.  A  Dkdt  Dtm  JROM  A  Partner  to  his  Firm  passes  on  its  insolvency, 

like  other  debts,  to  the  creditors  of  the  finn,  who  are  alone  entitled  te 
receive  payment  of  such  debt.     Id, 
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4.  Stats  Ihbolyxht  Laws  diaohargmg  debton  from  thsir  debto  vpon 

rendering  all  their  property,  are  valid  at  to  oonteaoU  Iwiwiwii  oUaam  of 
that  itate  entered  into  after  the  laws  were  enaoted.  8mUk  t.  Pweewi, 
608. 

BANK  BILLEL 

See  Nbootiablb  Inbtbumbr8»  56^ 

BABRATBY. 

L  Babbatbt  is  an  act  oonmiitted  by  the  master  or  niadiMnb  for  an  nnlawfal 

and  frandnlent  porpoee,  contrary  to  their  duty  to  the  owntn,  aadwhara-  ' 

by  the  owners  are  injured.    If  the  owner  ooiisettt%  the  aei  is  not  bar*  ' 

ratry.     MUiandon  v.  New  OrUam  In$,  Co,^  858.  ! 

2:  Oinm  or  Pboov  to  excuse  an  act  which  apparently  amoiioto  to  bamtoyt 
is  on  the  insurer.    Id, 

8.  Abbbht  or  Owveb  to  barratry  should  not  be  presomod  msNlgr  tern  Ua 
prssenoe  on  the  ship.    Id. 

BILLS  AND  NOTES. 
See  NxooTiABui  Iii8iiiuiixn& 

BONA  FIDE  PUBCHASEBa 

A  BoiTA  Fids  Pubchassr  ntoM  a  Fraudulsmt  Oxasna  wfll  hold  m 
against  the  original  grantor.    Some*  v.  Brewer,  4M, 

BONDS. 
Sao  Acnov,  2;  Injuhotboiis,  1,  2;  Ihtkbsbt;  Sujunsiup*  4i 

BOOKS  OF  ACCOUNT. 
See  EriDMXiCE,  9a 

BOUNDARIES. 

BocNDABT  LiHSB  Ebtabushsd  bt  Aorbeicbnt  of  adjooinig  prqprifltaiL 
when  followed  by  possession  held  in  pursuance  of  sadh  i^EVsemonti  an 
conclusiTe.    Brown  ▼.  Caldwellf  660. 

See  Advsrss  Possbssion,  8;  Ebtoppsl^  8b 

CHECKa 
See  Negotiable  Ikstiiumsmts,  IflL 

COMMON  CABBIEBa 

Cabriers'  Duty  in  Cass  or  Aocidbnt  is  to  use  all  means  in  their  power  to 
preserve  from  injury  all  property  in  their  custody.  Henoe^  where  ooffse 
was  shipped  on  a  barge  to  be  delivered  in  good  condition,  *'  damages  of 
the  river  only  excepted,"  and  the  boat  was  snagged  and  the  coffee 
thereby  became  wet,  it  was  held  that  the  carriers  were  liable  unless  they 
tried  to  dry  the  coffee,  and  thus  preserve  it  from  loss.  Bird  y.  Crom* 
iDtll,  470. 
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CONFLICT  OP  LAWS. 

L  OcnrntACT,  Whxri  Dxbmbd  to  be  Madk.— A  contraet  is  deemed  to  be 
made  at  that  place  where  the  final  assent  is  given.  WhiUton  v.  StodU 
der,  28L 

2.  Vxndob's  Lmi  or  Pbiyiukix. — If  a  Tender  has  no  lien  or  privilege  on 
goods  at  the  plaoe  where  he  sells  them,  he  acquires  none  by  their  re- 
moval elsewhere.    Id, 

8L  "Lam  ov  anothxb  Statb  is  presamed  to  be  the  same  as  the  law  of  this. 
Peabody  v.  Carroll,  aOfi. 

4»  Ddtbibution  ot  thb  Pbotxktt  ow  a  Dicxdxnt  mnst  be  made  under 
the  laws  of  the  state  where  it  is  sitoate,  unless  tho  evidence  clearly 
■hows  that  some  other  law  ought  to  be  applied.    Br^fon  v.  Moore^  847. 

See  Statdtx  ow  LiMZTAiioir8»  7. 

CONSIDERATION. 

L  F6b  a  Total  Faiujbi  nr  thb  CoNSZDXBATioir  of  a  bute  there  is  an 
adequate  remedy  by  a  defense  against  the  note  at  law.  Barkhamiiead 
V.  Case,  92. 

2.  Thb  Pabtial  Pailubb  or  thb  Cobbidbbatiov  of  a  note  is  not  avail- 
able as  a  defense  at  law,  the  relief  is  in  equity.     Wood  v.  Waters,  228. 

8k  Derct  ob  Pailubb  or  Cohsisbbation  of  a  note  may  be  given  in  evi- 
denoe  against  the  payee  or  an  indorsee  with  notice.  LeBlanc  v.  8aa^ 
glair,  377. 

See  I>EED6»   &  GaXKBO;  SpBOTIO  PEBrOBMANOB,  8. 

CONSTITUTIONAL  LAW. 

L  Thb  Bight  or  thb  Citizenb  to  Bbab  Abms  in  defense  of  themselves 
and  of  the  state  cannot  be  taken  away  or  impaired.  An  act  to  prevent 
the  carrying  of  concealed  weapons  is  unconstitutional  and  void.  BUss 
V.  CommwmotaUh,  251. 

Sl  OonmroTioNAL  Law,  Duty  or  thb  Jm>iciABT.-^The  duty  of  the  court 
requires  it  to  inquire  into  the  constitutionality  of  statutes,  and  to  pro- 
nounce them  void  when  found  to  be  in  conflict  with  the  constitutioin. 
BaUey  v.  Gwlry,  484. 

8.  A  Statutb  Statdto  BxBOonoir  for  two  and  one  half  years,  unless  the 
plaintiff  will  take  payment  in  property  at  two  thirds  of  its  value,  is 
void,  because  its  enforcement  would  impair  the  obligation  of  contracts. 
Id. 

4k  CoRBTiTDTiONALnT  or  Obdinancb  roB  Mbasubino  Coal. — ^A  city  ordi- 
nance, authoriang  an  inspector  to  measure  coal  sold  within  the  city,  and 
allowing  him  a  fee  therefor,  is  not  repugnant  to  the  constitution  of  the 
United  States,  as  applied  to  imported  coaL     City  Council  v.  Rogers, 

75L 

See  Bankruptcy,  4. 

CONTRACTS. 

L  Bhtibbi'V  or.^)ne  who  engages  to  serve  another  for  a  specified  time  for 
a  fffrH'"  sum,  cannot,  against  the  consent  and  without  the  fault  of  the 
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other,  leave  his  service  before  the  ezpiistioo  of  the  tfane^  and 
a  quantum  mentU.    Stark  v.  Parker,  425. 

2.  DncAND  or  PxBiOBiujroB  ov  Suvn^T  need  sot  be  oomplied  ivSth.   /Ma- 

mater  v.  MiUer,  512. 

8.  DncAVP  or  PEBroBMAjroB  is  UmfBanaABT  where  eotb  who  wm  bomii 
to  perform  npon  demand,  haa  pat  it  oat  of  hia  power  todo  aa    Id. 

See  AiOizov,  3;  Ckmmor  or  Laws,  1;  GoBPO&AiiQa%  6;  KiriHMW^  1;  Om* 

CXB8,  1;  VSNDOB  AMP  VXRBIl^  1«  4b 

CONTBIBnTION. 

«•  AflRTiiFBEr.^^If  aeveral  peraona  ow&  proportyt  aabjeet  to  ft 
eambffHioe,  anompait  is  not  the  proper  zemedj  to  eompal 
Nailer  v.  Stanley,  69L 

t,  Bbtwxbk  Suogbssivx  Pubohaskbs.— If  a  jadgment-debtoc;  at  diflEereot 
times,  sell  different  parts  of  his  land  to  different  persons^  and  the  landa 
laat  adid  are  taken  under  exeoation,  no  aotian  oaa  be  amrtaiBad  ^q*'*^ 
the  prior  porohaeeta  for  oontrihation.    Id, 

See  GxNiBAL  Avkraox. 

OOBFORATIOIIS. 

1.  PowntB  or  CoBroRATioiffB. — A  oorporstion  has  only  aaoh  xig^  and  pow- 

ers aa  are  expiesaiy  oonferred  by  its  chartsTy  or  aa  are  neoeasaiy  to  eony 
its  express  rights  and  powers  into  effect.  Henoe  it  oaonoi  oontraot, 
onless  it  is  enabled  to  do  so  by  its  ohartsr,  and  thai  only  in  the  mode 
and  aa  to  the  sabjoot-matter  prescribed.    N.  T,  F,  In$»  Co.  ▼.  £fy,  100. 

2,  Iksurakcx  Company  Dracomvmro  Norxs.— A  corporation,  anthoriaed  by 

its  charter  to  make  oontmeta  of  fire  and  marine  inaoranoe,  to  loan  money 
on  bottomry,  respomdeiUki,  or  mortgage  of  real  eatoto  or  ofaattela  real,  to 
bay  in  mortgaged  property  when  neceasary  to  aeouie  debta,  and  gen- 
erally to  purchase  and  hold  property  necessary  to  cany  on  ito  baaineaik 
but  beiQg  expressly  prohibited  from  nxeriwsiiig  banking  powsta,  csamot 
loan  money  on  the  disooant  of  notes.     Id, 

I.  ^ASi  CovfoaAXtowL — Overseera  of  the  poor  are  a  oorporation  lor  certain 
parpoees,  and  for  the  execution  of  their  trust  may  aoa  and  be  aoed  and 
are  liable  in  debt  for  the  obUgationa  oontmoted  by  their  predeeesKA 
Todd  V.  BirdeaU,  522. 

lb  A  OoRPOBATioir  18  liiABXJB  jx  AflBUimir  for  the  simple  oantnoto  of  its 
agents  acting  within  the  scope  of  their  authority  and  for  the  pmipqaes  of 
the  corporation.    Mott  v.  Hkk$,  550. 

5i,   A  NXOOTLABLB  KOTS  QIVKK  ST  A  COBTOBAXIDK  Is  binding      Id, 

S  Ck)irrRACTS  not  under  Corfo&ats  Sxal  may  be  binding.    Id, 

7  A  KoTs  IN  THE  Namb  or  A  GospoRATiON  executed  by  the  prssident 
thereof,  for  material  used  in  the  corponto  business,  will  bind  the  cor- 
poration.    Id, 

f  An  Action  of  AasAULT  and  Battbet  will  not  lie  against  a  oospormtioni 
nor  can  a  corporation  be  joined  as  defendant  in  such  an  action.  If  so 
joined,  the  writ  is  abatable  as  to  all     Orr  v.  Bank  qf  U,  S„  58& 
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countkrfkitino. 

See  Criminal  Law,  2L 

COVENANTS. 

L  Bbsach  of  Cotxvamt  ov  Seisin. — ^The  defendant  oooreyed  oeitiinUuid» 
with  covenants  of  warrant  and  8eiB^^  and  his  grantee,  without  taking 
poaeesBion  or  recording  his  deed,  mortgaged  the  land  to  another,  who 
immediately  recorded  his  mortgage,  and  the  first  grantee  afterwarda 
surrendered  his  unrecorded  deed  to  the  defendant  and  took  back  his 
notes  for  the  pnrohase-money,  whereupon  the  defendant  ezaonted  a 
deed,  with  covenant  of  seisin,  to  the  plaintiff,  and  it  was  held  that 
this  covenant  was  broken  at  the  exeontion  of  the  deed.  Otibert  v. 
BuUdeyy  57. 

%  Damage  on  Breach  ov  a  Covenant  of  Seisin,  arising  from  the  ezist- 
enoe  of  a  prior  mortgage,  are  determined  by  the  amount  due  on  the 
mortgage,  though  the  ordinary  measure  of  damages  for  breach  of  this 
covenant  is  the  consideration-money  and  interest.    Id. 

3L  AcnoN  ON  Warrantt  Againut  Remote  Grantor. — An  action  on  a  oov* 
enant  of  warranty  lies  against  a  remote  grantor.    Bimey  v.  Hahn^  167. 

4.  Intervening  Grantee  Mat  Maintain. — An  intervening  grantee,  who 
has  conveyed  the  land,  but  has  satisfied  his  covenant  of  warranty,  may 
maintain  covenant  on  the  warranty  of  a  remote  grantor.    Id, 

&  Warranty  not  Extingttished  bt  Reoonybtanoe,  When.-— Where  two 
convey  with  warranty,  and  the  grantee  reconveys  to  one  of  them  with 
warranty,  the  first  warranty  ia  not  extinguished.     Id. 

&  To  Give  Deed. — ^In  an  action  on  a  covenant  to  make,  execute  and  deliver 
a  deed,  the  plaintiff  need  not  allege  that  he  prepared  and  tendered  a 
deed  to  defendant  for  execution.     Rector  v.  Purdy,  494. 

7.  Covenantor,  Liabilitt  of. — He  who  covenants  to  do  a  particular  thing, 
is  liable  without  any  act  on  the  part  of  the  covenantee,  unless  the  act  of 
the  latter  is  required  to  enable  the  former  to  comply  with  the  covenant. 
Id, 

8l  Demand. — In  an  action  on  a  covenant  to  be  performed  on  a  particular  day, 
no  demand  need  be  alleged.     Id, 

See  Damages. 

CRIMINAL  LAW. 

1.  Jeopakdt — Disagreement  of  Jury. — The  jury  in  a  capital  case,  when 

unable  to  agree  on  a  verdict,  may  be  discharged,  and  the  prisoner  again 
put  on  trial.     Commonwealth  v.  Purchase^  452. 

2.  An  Indictment  for  Passin;^  Counterfeit  Money,  charging  that  the 

defendant   "feloniously  utter  and  publish,"   etc.,   omitting  the  word 

*'did,"  is  too  uncertain,  and  judgment  thereon  will  be  ari^sted.    State 

V.  Haider,  738. 

See  Judgments,  10. 

DAMAGES. 
On  Breach  of  Covenant  to  Convey,  with  special  warranty,  are  to  be  meas- 
ured by  the  price  paid;  and  the  price,  if  not  shown,  may  be  inferred  from 

the  value  of  the  land  proved  on  the  triaL     Lowe  v.  McDonald^  181. 
Ax.  Deo.  Ygi*.  ZIII— 49 
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DEEDS. 

!•  Thi  Sd&bindxb  OB  DisiBUcnoK  or  a  Deet»  unrecorded  does  aoi  rsnaii 
the  title  in  the  grantor.     OUberi  v.  BuOsky,  67. 

%  A  Verbal  AaBXEMCirr  bt  ▲  Gbantbx,  at  the  delivery  of  the  deed,  not  fa 
take  poflooeeion  or  record  the  deed  until  the  first  install  mitnt  d  pozchase- 
money  is  paid,  is  inoperative.    Id, 

8.  A  Dbed  bt  Husband  and  Whb,  after  her  majority,  of  her  lands  not  pr^ 
Tionsly  sold  does  not  embrace  lands  sold  by  her  daring  infancy,  ainoe  she 
may  lUffirm  or  avoid  sof  h  sales  at  pleasore.    FhiUp$  v.  Oreen,  124 

4  An  Unbicordbd  Dbbd,  duly  execated  and  delivered,  passes  the  title.  ItL 
fi.  CoNSZDBRATXON  ZN  Dbed  undsb  Dbobbb.— A  deed  porsiuuit  to  »  sale  on 

decree  is  good,  though  no  other  consideration  is  expressed.     Porter  v. 

Mobmaon,  163. 

0.  Thb  Word  '*Contbt"  passes  the  titb  as  effeotoally  as  a  grant  «t  oommnft 

law.     PaUerion  v.  Corneal,  208. 

7.  WoBDB  IN  Died  Passino  Rkaltt.— The  words  in  »  deed,  "grant,  ^Trig", 
bargain  and  sell  unto  G.  K.  all  and  all  manner  of  goods,  chattel^  debti^ 
moneys  and  all  other  things  of  me  whatsoever,  as  well  real  as  pefsonal, 
of  what  kind,  nature  and  quality  soever,"  "to  have  and  to  hold,  etc.. 
unto  the  said  G.  K,  his  executors,  administrators  and  assigns  forsv^w,* 
were  held  not  to  pass  the  real  estate.    IngeU  y.  Nwmqf^  434 

Bae  Covbnantb.  6;  Fdob-ooybbt;  Fbaud,  1;  iNVANCfT,  2;  fliamfiu  Fn* 

lOBlKANGE,  6. 

DEUVEBT. 
See  oAiiBB,  1,  Ob 

DEMAND. 

Bae  OoNTKAon,  2,  3;  Covxnants,  8;  Nbgotiablb  IxBTmuimni^  2S»  tti 
PABTNXBaHiP,  9;  Flbadino,  11;  Sauh^  1,  2;  Tbotbb,  1. 

DEFOSinONa 
SeeEviDENCB  25. 

DOWEB. 

1.  An  Estatb  Df  DowxB  partakes  of  the  nature  of  the  husband's  eststo,  and 

if  the  latter  be  equitable  the  former  is  also,  and  cannot  prevail  at  law 
against  the  legal  title.     Porter  v.  Bobinaon,  163. 

2.  A  Widow's  Possession  until  Assignment  or  Doweb,  is  consistent  with 

that  of  the  heirs,  and  in  an  ejectment  against  her  they  may  be  admitted 
to  defend.     Id, 

SL  Doweb  in  Partnebship  Lands. — ^The  widow  of  a  deceased  partner  is  not 
entitled  to  dower  in  the  partnership  lands,  purchased  and  paid  for  with 
partnership  funds  under  articles  stipulating  that  the  partnership  prop* 
erty  should  be  sold  to  pay  its  debts.     Qrtent  v.  Qreene,  G42. 
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EASEMENTS. 

1.  A  Gbant  07  A  RzoHT  ov  Wat  may  be  presamed  from  an  iminterrapted 
advene  poBoeanion  for  more  than  twenty  yean,  unexplained.  Hill  ▼. 
Cro%,  448. 

2L  a  Bight  or  Wat  may  be  created  in  three  ways :  1.  By  neoeasity ;  2.  By 
grant;  3.  By  prescription.     LawUm  v.  Bivers,  742. 

8.  Wat  bt  Nbcbssity.^To  establish  a  way  by  necessity  it  is  sufficient  if  the 
necessity  exist ;  its  existence  for  any  particular  length  of  time  is  not  re- 
quired; but  the  actual  necessity  of  the  right,  and  not  its  mere  oonTen- 
ience,  must  be  shown.  Hence,  where  a  resident  on  an  island  has  a  way 
by  water  to  a  public  road,  of  no  greater  length  than  a  passage  through  a 
neighbor's  field,  no  sufficient  necessity  exists  to  create  a  way  through 
the  iield.    Id. 

4.  To  Establish  a  Right  bt  Prbscription  there  must  be:  1.  Continued 
and  uninterrupted  use  or  enjoyment;  2.  Identity  of  the  thing  enjoyed; 
3.  That  the  right  is  adverse  to  the  owner  of  the  soiL     Id, 

6.  Immatebial  Changes  in  a  Road  do  not  destroy  its  identity;  but  mnoh 
depends  on  the  situation  of  the  country.     Id, 

EJECTMENT. 

1.  Amkndino  Dsclabation. — The  addition  of  a  new  demise  is  generally  a 
matter  of  course,  where  the  proposed  lessor  has  a  subsisting  title;  but 
where  the  statute  of  limitations  has  attached,  such  an  amendment  will 
not  be  allowed.    Jackaon  v,  Murray,  517. 

SL  Idem. — Such  an  amendment  will  not  be  allowed  in  ejectment  for  a  mili- 
tary lot,  where  the  defendants  are  bona  fdt  possessors,  and  the  effect  of 
the  amendment  would  be  to  introduce  a  new  cause  of  action,  and  to 
defeat  the  operation  of  the  statutes  passed  fbr  the  protection  of  the 

settlers.     Id, 

See  Mobtgaoes,  6. 

EQUITY. 

1.  Equitable  Title  in  Coubt  of  Law. — The  holder  of  a  bare  equity  can- 

not impeach  the  legal  estate  in  a  court  of  law.     Porter  v,  RobtMonf  153. 

2.  Objections  to  the  Jurisdiction  of  Chancery  come  too  late  after  a 

defendant  has  answered,  prayed  a  stay  of  proceedings,  and  continued 
the  case  on  its  merits.  And  equity  having  obtained  jurisdiction  may  go 
on  and  decide  as  justice  may  require.     Bees  v.  Smith,  599. 

3.  A  Substantial  Performance  of  the  terms  of  a  contract  is  sufficient  in 

equity.     Id, 

4.  Taxes  Paid  by  the  Purchaser  upon  a  void  sale,   with  interest  and 

expenses  of  making  payment,  must  be  refunded  by  the  heir  who  comes 
into  equity  to  disencumber  his  title.     Nowler  v.  CoU,  640. 

See  Partition;  Specifio  Performance;  Statute  of  LnoTATioKBy  1;  Ven- 
dor AND  Vendee,  4;  Wills,  1. 

ESTOPPEL. 

1.  By  Conduct. — Fraudulently  representing  a  third  person  to  be  the  owner 
of  a  chattel,  will  estop  one  from  asserting  property  in  himself  as  against 
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ft  claimant  of  Bach  chattel  nnder  an  exeoation  aale  againai  tli«  iliiid 
penon.     WelU  y.  Higgin»,  235. 

2.  Bt  Judomknt. — After  judgment  on  a  mortgage,  neither  the  deleodaDt 
nor  hie  grantees  will  be  permitted  to  prove  payment  of  the  mortgpiga 
before  judgment.    B^fthe  v.  Biehards^  672. 

Z^  MisTAKx  IX  Bound ABT— Estoppel. — One  who,  nnder  a  mistake  regud- 
ing  the  location  of  a  boondary  line  of  his  land,  gives  deeds  to  di£hfeiift 
lots,  bounding  them  on  a  line  short  of  his  true  line,  will  not  be  eoa- 
oluded  in  relation  to  any  other  persons  than  those  to  whom  he  has  ocn- 
▼eyed.    Jackson  ▼.  Woodrt^,  525. 

EVIDENCIL 

1.  FlKxnBT  OP  A  SiMPLK  CoHTBACT  is  not  neoessaij.    Bcmk  qfV.&T.  8iH 

2.  Ths  Loss  OP  AK  iNSTBUKBirr,  by  defective  irsnamission  throogh  the 

mail,  is  a  sufficient  excuse  for  its  non-production  to  let  in  seoondary  evi- 
dence of  its  contents.     Id, 

S.  Pboop  op  EzBOUTioir  op  Attested  Instbuicbnt.— Where  an  instrument 
is  attested  by  a  subscribing  witness,  he  alone,  if  living  and  in  a  situation 
to  be  examined,  is  competent  to  prove  its  exeouticm.  OUlaqiie  t. 
Otbum,  136. 

4b  Ietersst  op  Witness. — One  conveying  land  with  special  wairanly  under 
a  decree,  having  previously  given  a  bond  to  convey  the  same,  is  a  com* 
potent  witness  between  the  purchaser  under  the  decree  and  the  heirt  of 
the  original  vendee.     Porter  v.  Bobinaon,  153. 

5.  Hkabsat  Evidence  qp  Pediokee  is  admissible  only  where  the  fact  ia 
ancient,  and  better  evidence  is  not  attainable.     Bimey  v.  Hahn^  167. 

&  To  Pbove  Heibship  the  relationship  should  be  shown,  and  the  law  will 
then  determine  the  question.     Id, 

7.  Deputt's  Retubn  as  Evidence. — In  an  action  against  a  sheriff  the  re- 

turn of  one  styling  himself  his  deputy  is  not  evidence,  either  that  the 
former  is  sheriff,  or  that  the  latter  is  deputy.     Slaughter  v.  JSinmes,  190l 

8.  Ko  Judicial  Notice  op  Deputy. — The  court  will  take  judicial  notice  d 

the  official  character  of  the  sheriff,  but  not  of  his  deputies.     /dL 

9.  Evidence  Sutpicient  to  Falsdht  an  answer  in  chancery  determined 

under  the  peculiar  circumstances  of  the  case.     Pringle  v.  Sanmel,  214. 

10.  A  Judgment  op  Conviction  in  a  criminal  prosecution  cannot  be  given 
in  evidence  in  a  civil  action.     Steel  v.  Caxeaur,  288. 

11.  CoNPBSSioNS  to  the  effect  that  the  party  confessing  believed  that  oertsia 
injuries  were  committed  by  his  slave,  are  not  sufficient  to  authoriae  a 
judgment  against  him.    Id, 

12.  Pabol  Evidence  is  not  admissible  to  contradict  a  deed,  by  showing  thai 
the  consideration  named  in  the  deed  was  not  the  true  oonsideratioD. 
Jlarruon  v.  Laverty,  283. 

13.  Conyebsation  as  Evidence. — If  any  part  of  a  oonversataon  la  given  In 
evidence,  the  whole  must  be  admitted.    Id, 
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14  Tboow  or  NoncB,  Sutficiknct  of.— The  o«th  of  »  notuy  thftt  he  pro- 
teatod  the  draft;  that  he  was  in  the  habit  of  giviiig  notloe  on  all  pro* 
tested  inatmments;  that  he  preaomea  he  gave  the  defendant  notice,  m 
he  was  requested  to  be  particnlar  aboot  it;  that  he  was  in  the  habit  of 
patting  notices  in  the  post-office  in  season  for  the  first  mail;  but  that 
having  mnch  business  on  hand  at  the  time,  he  does  not  distinotly  reooA« 
feet  notifying  the  defendant*  is  not  soffident  proof  of  notioOi     B<^  y. 

15>  ABMiaBioN  BT  Pastnxr  Am  BraaoLOTioir  is  not  eridenoe  against  hia 
former  copartners.     Brady  ▼.  HiU,  603. 

16L  Pabol  Eyidknob  Ooktratootiho  a  Wbitivo  signed  by  the  obligor  in 
a  mortgage  bond,  and  stating  the  object  of  an  indorsement  on  the  bond, 
is  not  admissible  between  the  mortgagee  and  the  mortgagor,  or  those 
^Uiming  under  him.     Jackaon  ▼.  Stackhome^  514. 

17.  Iktbbistbd  Fbbson  not  CoMPETXirr  WrmBSS.— >In  ejeotment»  one  who 
has  delivered  possession  to  the  defendant  under  his  parol  agreement  to 
porchase,  cannot  be  a  witness  for  the  defendant.    Id, 

18.  A  KoTB,  Absolute  on  its  Face,  cannot  be  defeated  by  oral  testimonyt 
that  it  was  given  upon  a  condition.     Erwin  ▼.  8aunder9,  520. 

19.  Pabol  Evibencx  is  Inadmissiblb  to  contradict,  vary  or  materially 
affect  written  instruments.     Id. 

20l  BzcBmoNS  to  thb  Inadmissibilitt  or  Pabol  Bvidencb  are  made  in 
cases  of  fraud,  of  want  or  failure  of  consideration,  of  the  enlargement  of 
the  time  of  performance,  or  of  the  waiver  of  the  performance  of  a  written 
simple  contract.     Id. 

21.  Indobskb  as  Witness. — ^A  special  indorser,  or  one  indorsing  as  agent, 
is  a  competent  witness  on  behalf  of  his  indorsee  against  the  maker,  or 
against  one  who  has  guaranteed  the  payment  of  the  note  to  the  indorsee 
on  behalf  of  the  maker.     MoU  v.  Hieks,  550. 

22.  The  Testimony  of  a  Witness,  whose  competency  is  a  question  re- 
served,  cannot  be  considered  in  determining  the  competency.     Id. 

23.  An  Answeb  Rbbponsivb  to  a  Bill,  and  within  the  discovery  sought, 
is  legal  evidence.     Woodcock  v.  Bennd,  568. 

24.  A  Seebong  Oontlict  ot  Evidence  should  be  strongly  scmtiniaed,  with 
the  view  to  reconciliation.  Witnesses  will  be  considered  to  have  spoken 
the  truth,  where  one  statement  is  not  wholly  inconsistent  with  another. 
Id. 

25.  DsposmoN,  Objection  to. — ^Leading  questions  must  be  objected  to 
when  asked;  if  asked  in  the  taking  of  a  deposition,  and  answered  with- 
out objection,  the  answer  cannot  be  excluded  at  the  trial  StriekUr  v. 
Todd,  649. 

26.  Gbantor,  Declarations  of,  as  Evidence. — ^The  declarations  of  the 
owner  of  land  while  in  possession,  are  evidence  of  those  claiming  under 
him  by  a  subsequent  conveyance.    Id. 

27.  Witness,  Corroborating,  When  Impeached.— If  a  witness  be  contra- 
dicted, and  evidence  given  to  impeach  his  character,  what  he  testifies  to 
at  a  former  trial  may  be  proved,  to  show  his  constancy  and  to  corrobor< 
ate  him.    Henderaon  v.  Jones,  676. 
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28.  Declarations  of  Sebvakt. — The  declarations  of  a  servant  of  a  Tendor 
while  in  possession  of  property,  showing  that  he  was  in  the  employ  of 
the  vendor,  are  admissible  in  evidence,  though  not  made  in  the  prosenoe 
of  the  vendee.     Babb  v.  ClewMon,  684. 

20.  Pabol  Evioknce,  to  Suppobt  a  Shxbifi^s  Deed,  is  admiasible  to  show 
that  the  execution  was  lodged  in  the  sheriff's  offioe  aftmr  the  *'g"^"g  of 
the  judgment,  and  that  the  deed  was  made  after  the  sale^  where  from 
the  dates  and  indorsements  on  the  papers  it  would  seem  that  the  exeeu- 
tion  was  before  judgment  and  the  deed  prior  to  the  sale.  Barmore  ▼• 
Jay,  736. 

SO.  Book  Entries  as  Mekoravda.— A  disinterested  witneos  irfio  made  the 
entries  in  a  merchant's  books  may  be  examined  on  oomminloii  to  prove 
an  aooount  referring  to  the  entries  as  memoranda  to  refresh  his  memory, 
but  the  merchant  himself  cannot  be  so  examined,  but  must  produce  his 
books  in  court.     Nichohstm  v.  Withers,  739. 

81.  Idem — Use  of  Memoranda. — ^In  such  a  case  it  is  not  neceasaiy  that  the 
entries  should  recall  to  the  witness's  memory  the  actual  delivery  of  each 
specific  article,  it  is  sufficient  if  they  enable  him  to  say  that  he  made 
them,  and,  therefore,  that  he  delivered  the  articles  at  the  timeu     Id, 

82.  Foreign  Revenue  Laws  will  not  be  noticed  here  judicially.  McFee  t. 
S.  O.  Im.  Co.,  767. 

See  Alteration  of  Inbtruments;  Consideration,  3;  Insurakcs^  8;  Neoo- 
riABLE  Instruments*  21,  22;  Statute  of  Limitatiohs,  4^ 

EXECUnOKS. 

L  Officer  Purghasino  at  Execution  Sale. — ^An  offioer  selling  property  on 
execution  cannot  himself  become  the  purchaser,  without  the  consent  of 
the  debtor  and  creditor,  and,  such  purchase  being  against  public  polioy, 
the  fairness  or  un&imess  of  the  transaction  cannot  be  inquired  inta 
Milla  v.  OoodseU,  90. 

2L  Officer  not  Liable  for  DEFiciBNCY-.-^An  officer  acting  with  discaKtion 
and  good  faith  in  taking  and  selling  property  on  execution,  is  not  liable 
for  any  deficiency  of  the  proceeds.    Id. 

3,  Sheriff's  Sale — Delivery  of  Possession. — ^A  sheriff  selling  land  on  exe- 
cution cannot  give  possession.  But  if  the  defendant  assents  to  the  pur- 
chaser's taking  possession,  and  the  latter  does  so,  it  is  a  waiver  of  ulte- 
rior measures  for  obtaining  possession,  and  such  assent  may  be  inferred 
from  acts  as  well  as  words.     Woolfolk  v.  Overton,  134. 

i.  One  Purchasinq  Land  at  an  Execution  Sale  will  be  protected,  even 
though  the  debtor  had  personal  property  which  should  have  been  fint 
seized  and  sold,  if  the  proceedings  were  regular  in  other  respects,  and 
the  debtor's  remedy  is  against  the  sheriff.     Beeler  v.  BuUiU,  161. 

6.  Ebqularitt  of  Sheriff's  Sale — Onus  Probandl-— The  onua  probatuU 
as  to  the  regularity  of  a  sheriff's  sale  rests  upon  the  party  attempting  to 
impeach  it,  and  not  upon  the  purchaser.     Id, 

I,  Sheriff  Seluno  More  than  Necessart. — Where  a  sheriff  under  a« 
execution,  sells  more  of  a  tract  than  will  satisfy  the  debt,  the  sale  is 
unauthorized  and  void.     PcUterson  v.  CamecU,  208. 
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7.  Ah  Act  dons  withoctt  Authobitt  is  clearly  cliiitingniahable  from  an 
aathority  informally  parsned.    Id, 

S.  Fbaud  in  ExjDCunoN  Sale. — Where  the  plaintiff  in  an  execution  preventa 
others  from  bidding  at  the  sale,  by  promises  that  he  will  sell  certain 
tracts  to  them  at  a  low  price,  and  tiiereby  parchases  in  the  land  for 
mnoh  lees  than  its  valae,  the  sale  will  be  set  aside  on  motion.  MUU  ▼• 
Rogers,  263. 

%,  Shsuvt's  Sale,  Payment  of  Bid— The  purchaser  at  a  sheriff's  sale  most 
pay  his  bid  at  once,  or  it  may  be  disregarded,  and  the  property  resold. 
Jhtin\ford  v.  Degruys,  285. 

10.  A  Forced  Alienation  resnlts  only  from  a  sale  piade,  at  the  time^  and  in 
the  manner  prescribed  by  law,  in  yirtne  of  an  ezeoation  iasaed  on  tha 
judgment  of  a  court  of  competent  jurisdiction.  Dt^fow  ▼.  Cani/VaiM^ 
360. 

11.  Shebot's  Deed  is  void,  if  it  does  not  recite  the  judgment,  where  the 
statute  requires  such  redtaL     Id. 

12.  Rbooterino  Propebtt  Sold  at  Sheriff's  Sale.— If  the  proceeds  of  a 
void  sheriff's  sale  are  applied  to  the  payment  of  defendant's  debts,  ha 
cannot  recover  the  property  without  repaying  the  money.    IcL 

13.  Upon  the  Death  of  a  Joint  Judombnt-Debtor  execution  should 
issue  against  both  defendants  so  as  to  correspond  with  the  judgment,  but 
can  be  enforced  against  the  survivor  alone.     Woodcock  v.  Betmei^  668. 

14.  Ideic — ^Against  the  real  estate  execution  cannot  issue  without  a  9d./a, 
against  the  survivor  and  the  heirs  or  terre*tenants,  eta,  of  the  deceased, 
to  show  why  the  money  should  not  be  levied  out  of  their  respective 
lands.    Id, 

16.  Execution  issuing  without  a  «ci  /ck  will  be  void  even  as  against  a  6ofia 
fide  purchaser,  and  as  to  the  land  of  the  survivor.    Id, 

16.  An  Execution  is  not  Voidable  merely  because  there  is  some  one  liv- 
ing who  may  avoid  it.  If  such  person  suffer  the  sale  under  the  execution 
to  take  place,  the  sale  will  be  valid  as  respects  the  bona  fide  purchaser, 
although  the  execution  may  subsequently  be  set  aside.     Id, 

17.  If  the  Judgment-defendant  Die,  execution  cannot  issue  without  a  sdL 
/a.,  unless  tested  in  the  life-time  of  the  defendant.    Id, 

18l  The  Statute  Relating  to  Regular  Executions,  and  purchasers  there- 
under, is  not  in  affirmance  of  the  common  law,  bnt  gives  a  remedy  not 
previously  existing.  The  word  "irregularity"  in  the  statute,  refers  to 
void  processes.     Id. 

19.  An  Equitable  Interest  cannot  be  sold  under  an  execution  at  law.  Road$ 
V.  Symmes,  621. 

20.  The  Order  of  Levying  an  Execution  upon  the  property  of  the  judg- 
ment-debtor cannot  be  inquired  into  after  the  completion  of  the  sheriff's 
sale.    Id. 

21.  The  Laws  of  1795  did  not  require  an  inquest  of  unimproved  lands,  and 
are  in  force  as  to  sales  under  judgments  rendered  before  the  fourteenth 
of  January,  1802.     Id. 

See  Constitutional  Law,  3;  Liens,  4;  Variance,  1. 
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sxecutobs  akd  administratob& 

1.  EzscuTOB,  Suit  bt. — I^  after  the  death  of  the  testaioTy  a  i^wrtrMt  be 
made  with  one  as  executor,  the  latter  need  not  sue  as  ezecator;  and  if 
he  does  so  sue,  he  need  not  prove  his  ofSdal  capacity.  Hunter  ▼.  Pos- 
UeihwaiU,  334. 

S.  BzJBCUTOR,  PuBGHASS  BT.— A  partnership  of  which  an  ezeoutor  is  a  mem* 
ber  cannot  purchase  at  a  sale  made  by  him  in  his  official  capacity.  HoT' 
rod  y,  Ncrria^  360. 

tt  Void  ADMnosnuTOB's  Saul — ^Upon  a  void  administzatoi^a  aale^  ihe  pur- 
chase-money paid  cannot  be  reoovered  from  the  heir  who  has  obtained 
theUnd.    NowUr  ▼.  Ctnt,  640. 

See  PowEBa,  2,  3,  4. 

FAcroBa 

1.  Factob*s  LtBf. — A  factor  has  a  lien  on  the  goods  of  his  prinoipal  in  hie 

possession  for  a  general  balanoe  due  on  account.    PaUermm  v,  MdQakt^ 
299. 

2.  Factobs  are  those  appointed  to  do  a  particular  business  in  the  name  of 

another,  and  not  in  their  own.     Ward  ▼.  Brandt,  352. 

Sb  JjOSS  on  Pbocxeds  of  Goods  Sold  bt  Factobs. —Persons  whose  goode 
are  sold  by  their  factors  have  no  lien  on  the  debt  which  arises  from  the 
sale  in  case  the  proceeds  cannot  be  identified  in  the  factor's  hands.     Id, 

4.  PXBSONAL  liiABiLiTT. — A  fsctor  who  sells  oil  with  a  warranty  of  quality 
without  designating  himself  as  agent,  is  personally  liable  on  the  war- 
ranty, although  he  had  settled  with  his  principal  beforo  notice  of  the 
breach,  and  although  the  vendee  was  informed  before  action  brought  thai 
the  factor  was  not  acting  for  himself.    Hastmga  v.  Levering^  420. 

FEMES-COVERT. 

1.  Ck>WBTAiTca  BT  FxMB-coviEBT. — ^At  commou  law  a  married  woman's  land 

could  be  alienated  only  by  fine  and  recovery,  but  by  our  statute  a  deed 
of  bargain  and  sale  is  sufficient     PkiUpa  v.  Oreen,  124. 

2.  Ak  Intant  Femx-covbbt's  Debd  Ib  voidable  only  if  it  would  conyey  the 

title  if  she  were  an  adult.    Id, 

See  ACKNOWLED01CB29TS,  1. 

FERRIES. 

1.  Febbthan,  Who  is  Not. — A  person  voluntarily  running  a  boat  upon  m 

public  water,  without  any  exclusive  right  of  carrying  passengers  for 
hire,  is  not  a  ferryman  exempt  from  duty  under  the  militia  act.  Clarke 
V.  SUUe,  701. 

2.  A  LxcENSED  Sba-varino  Man,  if  not  actually  employed  in  that  business 

at  the  time  of  summons,  is  not  exempt  from  militia  duty.    Id. 

FRAUD. 
1.  Fbaud  IK  THB  EzBOunoN  of  a  deed  is  available  as  a  defense  in  ejectment; 
but  for  fraud  in  obtaining  the  deed,  a  court  of  equity  alone  can  giTe 
relief.     Thomas  v.  Thomas,  220. 
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SL  Bxnamov  or  Possbssiok  by  the  vendor^  after  an  abeolate  aaiigimient  of 
chattels,  is  fraud  per  m,  unless  in  pursnaaoe  of  some  trust  or  condition 
expressed  in  the  assignment.    Babb  v.  Clematmj  684. 

&  Ths  Change  or  Possession  required  to  free  a  transfer  of  ohattels  from 
the  imputation  of  fraud  cannot  take  place  while  thero  is  a  oononnent 
possession  in  vendor  and  vendee.  The  possession  of  the  latter  most  ba 
exclusive.    Jd, 

See  EzECxrrioNS,  8;  Patents,  2. 

FRAUDULENT  CONVEYANCEa 

1.  To  Set  Aside  a  Fraudulent  Conveyance,  the  creditor  whose  demand 

is  purely  legal,  must  first  obtain  a  judgment  at  law,  and  then  resort  to 
equity.  But  this  rule  does  not  apply  to  the  case  of  a  debtor  resident  out 
of  the  state.     ScoU  v.  McMUlen,  239. 

2.  The  Comflainant's  Lien  on  Lands  fraudulently  conveyed  and  which  he 

seeks  to  subject  to  his  claim,  commences  with  the  lis  pendens;  and  such 
lien  is  not  defeated  by  a  reconveyance  to  the  debtor  and  a  snbsequeiit 
mortgage  by  him  of  the  lands  to  Ixmafide  creditors.     /dL 

3.  Fraudulent  Deed,  who  may  Assail. — Heirs  cannot  attack  the  deed  of 

their  ancestor  because  it  was  made  to  defraud  his  creditors,  if  it  is  not 
shown  to  defraud  or  injure  the  heirs.     TerriCs  Htxrt  v.  Cropper,  309. 

4.  When  Creditors  may  Assail. — A  conveyance  will  not  be  vacated  as 

fraudulent,  unless  there  were  fraud  on  the  part  of  the  grantor,  knowledge 
of  the  fraud  by  the  grantee,  and  injury  to  the  complaining  creditors* 
Xenney  v.  Dow,  342. 

6.  Preterence. — ^A  mortgage  executed  after  a  respite  has  been  accorded  to  a 
partnership  is  an  unlawful  preference.     Ward  v.  Brandt,  352. 

8.  A  Conveyance  to  Defraud  Creditors  is  void  only  as  against  orediton 
and  subsequent  purchasers:    BurgeU  v.  BurgeU,  634. 

See  Bona  Fide  Purchasers;  Mortoaoes,  Z* 

m 

FREIGHTAGE. 
See  Insurance,  1. 

GAMING. 

Note  for  Gamino  Consideration. — One  who  sells  a  horse  to  another,  and 
takes  a  note  of  a  third  person  therefor,  can  recover  on  the  note,  although 
the  maker  executed  it  in  consideration  of  a  gambling  debt  due  the  vendee 
of  which  fact  the  vendor  had  notice.     Jonee  v.  Sevier,  218. 

GAENISHMENT. 
See  Attachment,  1. 

GENERAL  AVERAGE. 

What  Must  Contribute. — ^When  a  vessel  is  accidentally  stranded  in  the 
course  of  her  voyage,  and  by  labor  and  expense  is  set  afloat  and  completes 
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ber  voyage  with  the  cargo  on  board,  aa  it  prodnoea  benefit  to  all«  io  ift 
ahall  be  a  char|;e  upon  all,  according  to  the  mlea  of  apportioning  avenga. 
Bedford  Cam.  Ins,  Co,  ▼.  Parker,  388. 

GUARANTY. 

t.  Ck>NTixniKO  GuARAiTTT.'Where  a  defendant  wrote  a  letter  to  the  plaint* 
i£fii  stating  that  his  brother  wished  to  go  into  bnainees,  and  that  if  the 
plaintiffs  would  furnish  him  with  such  goods  as  he  might  call  for,  from 
three  hundred  to  five  hundred  dollars'  worth,  the  defendant  woold  be 
accountable  for  their  payment,  it  was  held  that  this  was  a  continuing 
guaranty  to  the  amount  specified,  and  was  not  limited  to  the  bill  of  par- 
cels first  delivered.     Rapelye  v.  Bailey,  49. 

S.  OuARAirTOB*s  LiABiLmr  FOR  Costs. — One  who  has  a  promise  of  indemnity 
against  a  debt,  and  is  sued  and  obliged  to  pay,  may  recover  from  the 
guarantor,  the  principal,  interest  and  costs  expended.  MoU  v.  Hkk$, 
550. 

•S.  An  Oral  Pbomibe  to  Pat  Another's  Debt,  on  oonaideration  that  the 
creditor  will  discontinue  an  attachment  against  the  debtor,  ia  void  by 
the  statute  of  frauds.    Boyce  v.  Otoene,  711. 

GUARDIAN  AND  WARD. 

AppoiMTMSirr  ov  Guardian  ad  litem — Notice. — ^An  answer  filed  by  a 
guardian  ad  litem  is  proof  of  notice  to  him  of  the  appointment  and  of  hk 
acceptance.    Beeler  v.  BuUiU,  161. 

See  Infakct,  5. 

HIGHWAYS. 
See  Easements,  5 

HUSBAND  AND  WIPE. 

CoMMXTNirr  PROPBBrr,  Presumption.— All  property  of  the  hnaband  and 
wife,  at  the  dissolution  of  the  marriage,  is  presumed  to  bo  oomtnin 
acquets  or  gains.    Bryan  v.  Moore,  347. 

See  Deeds,  3. 

IDEM  SONANS. 
See  Variance,  2. 

INDICTMENTa 
See  Criminal  Law,  2. 

INFANCY. 

1.  INVANT&— Acts  ov.— Those  which  take  effioct  by  deUvery  an  ▼oidaUs 

only;  while  those  which  do  not  so  take  effect^  are  absolutely  void,  uaka 
beneficial  to  the  infant.     PhiUpe  v.  Oreen,  124. 

2.  Atoidance  bt  Intant. — To  enable  an  infant  to  avoid  his  deed,  no  art 

during  infancy  is  necessary.    I<L 
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S.  Thb  Pbitilbob  of  Intanct  is  Psbsonal,  and  cannot  be  niged  by  ona 
who  ia  not  privy  in  eatate  with  the  infant*    Beeler  v.  ButtUi,  161. 

^  A  JuDOMEHT  AGAINST  AH  ImrAKT  ii  Voidable,  if  at  all,  only  by  aoma 
direct  proceeding  brought  by  him  for  that  porpoae.    Id. 

ik  Ihtant^s  Ratipxoation  ot  Guabbiak's  Act.— If  the  guardian  of  an  in- 
fant make  an  agreement  setting  a  boundary  line,  and  the  latter,  after 
ooming  of  age,  confirma  the  aettlementi  and  holds  possession  in  aooord* 
ance  with  it,  it  is  binding  both  on  the  infant  and  the  adult-  Brown  ▼. 
CaldvkU,  660. 
OuABDiAiT  A2n>  Wabd;  Judomsntb,  2;  Statuts  ov  Ldotatioks,  2. 


INJUNCTIONS. 

1.  Thb  Bond  fob  an  Injunction  is  not  void  by  reason  of  the  illegality  of 
the  injunction.    Steotngon  v.  MiUer,  271. 

-SL  In  A  Suit  fob  an  Injunction  Bond,  the  defendant,  on  whose  applica- 
tion the  injunction  was  issued,  is  estopped  to  deny  the  authority  of  the 
justice  to  issue  it.  And  to  make  the  estoppel  operative  it  is  necessary  to 
demur  to  the  plea  denying  the  authority,  or  reply  the  order  granting  the 
injunction.     Id, 

^  An  Injunction  is  not  Void  by  reason  of  the  expiration  of  the  justice's 
aiithority  under  the  statute,  but  it  is  an  injunction  dt  facto.    Id, 

4.  On  an  Injunction  to  a  Judgment  at  law,  a  direction  that  the  bond  be 
considered  "as  the  law  directs,"  is  sufScient;  in  other  cases  the  condi- 
tion should  be  particularly  dictated  by  the  chancellor.    Id, 

■fi.  Violation  of. — A  magistrate  who  issues,  and  a  constable  who  executea» 
a  writ  after  the  issuance  of  an  injunction,  and  a  party  who  assists  them, 
are  all  liable  as  trespassers.     Sere  v.  Armitage,  311. 

mSURANCE-MARINB. 

1.  No  Bkoovebt  on  an  Insubancb  on  Fbeightage  can  be  had  by  the 
master  of  a  vessel  where  he  voluntarily  delivers  the  caigo  to  the  shipper 
at  an  intermediate  port.     Clark  v.  Mass,  F.  d:  M,  Ins,  Co,,  400. 

-2.  Insurance  Policy,  Lien  on. — One  with  whom  an  insurance  policy  is  de- 
posited as  security  has  a  lien  thereon  at  law.     Wells  v.  Archer,  682. 

8.  Captain's  Pbotbst  as  Evidence. — In  an  action  on  a  policy  of  insurance 
on  a  vessel,  the  captain's  protest  is  admissible  evidence.  MUler  v.  J3,  G, 
Ins,  Co,,  734. 

•4.  Presumption  as  to  Seaworthiness. — ^Where  a  ship,  shortly  after  sail- 
ing, becomes  leaky  and  founders,  or  is  obliged  to  put  back,  without 
visible  or  adequate  cause,  the  natural  presumption  is,  that  she  was  un- 
seaworthy  at  sailing,  and  the  insured  must  then  show  her  state  at  that 
time.     Id, 

ft.  False  Clearance. — Clearing  for  a  neutral,  with  the  intention  of  sailing 
for  a  belligerent  port,  will  not  avoid  a  policy  of  insurance.  McFee  v.  S, 
C,  Ins.  Co,,  757. 

4.  A  Voyage  Defeated  by  a  Peril  Insured  against  will  not  entitle  the 
insured  to  abandon  for  a  total  loss.     Id, 

See  Barratry. 


780  Index. 

intebest. 

hraaan  qok  Lost  Bond  will  be  allowed  nnleaa  tbe  Ai4miAuA 
ment.    J?eelor  ▼.  Mark^  600. 

JEOPABDY. 
Bee  Criminal  Liw,  1. 

JOINT  TENANCY 
See  Statdtb  of  Li]cztatiobb»  S. 


JUDGMENTS 

1.  A  FoBiOK  JuDaifXzrr  of  a  court  of  oompetent  Jorudiotton  directly  de> 

ciding  the  right  now  in  controversy  between  the  same  partiea  is  admiasl- 
ble  and  oondneive  evidence,  although  the  cause  of  action  and  the  object 
of  the  two  suits  be  different.  Accordingly,  where  usury  was  set  up  aa 
a  defense  under  the  general  issue  to  an  action  of  ejectment  brought  by 
a  mortgagee  to  recover  the  mortgaged  premises,  it  was  held  that  a  judg- 
ment in  favor  of  the  plaintiff  in  a  former  action  against  the  defendant  on 
the  note  for  the  mortgage  debt,  in  which  non-assumpsit  was  pleaded 
with  notice  of  usury,  was  admissible  and  conclusive  against  the  defense. 
Bett8  v.  Starr,  94. 

2.  A  JuDOiCBNT  AGAINST  INFANT  HuKS,  for  whom  no  guardian  ad  litem  has 

been  appointed,  is  voidable  only,  and  is  valid  until  reversed.  Porter  v. 
Roh'm^on,  153. 

8.  Ths  Revsbsal  of  a  Decree  directing  a  sale  of  land,  and  the  conveyance 
thereof  to  the  purchaser,  by  the  holder  of  the  legal  title,  does  not  divest 
the  title  of  one  who  has  purchased  under  such  decree,  paid  the  purchase* 
money,  and  received  a  conveyance.     Id, 

4.  JxTDGiCENTS,  COLLATERAL  ATTACKS  ON,  when  rendered  in  a  court  of  com> 
petent  jurisdiction,  are  not  permitted.     Dt^four  v.  Camfranc,  300. 

fi.  The  JuBOinsNT  must  be  Produced  in  support  of  the  title  of  a  purchase 
thereunder.    Id, 

0.  Modifying  Degree  at  Subsequent  Term. — A  decree  cannot  be  modi- 
fied at  a  subsequent  term,  unless  a  new  trial  was  regularly  granted. 
BaUo  V.  WiUon,  376. 

7.  Res  Adjudioata  in  actions  for  Torts.— In  actions  of  trespass  or  for 

torts,  generally  nothing  is  conclusively  settled  but  the  points  put  directly 
in  issue.  In  case  for  obstructing  a  way,  verdict  and  judgment  on  the 
general  issue  do  not  conclude  the  parties  in  regard  to  the  title.  Standish 
V.  Parker,  393. 

8.  Settlement  of  a  Judgment  will  not  prevent  the  bringing  a  certiorari  or 

supersede  one  already  brought.     Clark  v.  Otirander,  546. 

9.  A  Beversal  of  Judgment  after  a  Sale  of  lands  <m  JL  j€u  will  not 

avoid  the  sale.      Woodcock  v.  Bennet,  568. 

10.  A  Judgment  for  Violation  of  Penal  Laws  of  a  sister  state  may  be 
the  foundation  of  an  action  in  another  state.     Spencer  ▼.  Brochoay^  615. 
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!!•  ▲  JoDaiOBT  ov  A  Sister  State  obtained  in  aoUoni  wbenln  tlM  de- 
fendant haa  been  aenred  with  proceaa  or  haa  appeared  ia  oofootadf,  aad 
no  re-e3candnation  of  the  grounda  on  which  it  waa  obtained  can  bo  nada 
in  another  state.    Id, 

12L  AwKBMENT  OF  LzABiUTT  AiTD  B&EACH  most  be  made  in  aotiofii  on  tfa* 
case  upon  jndgmenta  of  a  aiater  state.    Id» 

I3L  a  Judoxxxt  is  a  Lien  upon  the  real  estate  of  the  debtor;  and  thia  li«a 
ia  co-eztensiye  with  the  jurisdiction  of  the  oonrt  rendering  the  Judg- 
ment.   Roads  V.  8ymm$»f  620. 

14.  A  JuDOMENT  IS  KOT  A  LiEN  upon  after  acquired  lands  oonreyed  before 
levy.     Id, 

15.  A  FzNAii  Judgment  is  not  Amendable  at  a  aubaequent  term,  except  ia 
matters  of  foim.    Botkin  ▼.  Commissioners,  090. 

16w  MuTiTAL  Judgments  mat  be  Set  oft,  whether  obtained  in  the  same 
ooort  or  in  different  courts,  even  after  an  assignment  of  one  of  the  judg* 
menta,  if  such  assignment  was  made  so  promptly  aa  to  ezoite  a  reason* 
eble  suspicion  that  it  waa  done  to  prevent  the  set-off.  Jhmean  v.  Bloom- 
Mtoek,  728. 

17.  AsaxoNABiUTr  or  Judgments. — A  verdict  or  judgment  ia  not  negotiable; 
but  an  assignment  thereof  will  be  upheld,  if  it  will  promote  the  ends  of 
jnatice;  otherwise  not.    Id. 

Bee  Attaohmxnt,  2;  Oontbibution,  2;  Intanct,  4;  Injuvohons^  4}  Iabh% 

3;  Pleading,  13;  Variance,  1. 

JURISDICTION. 
See  Torts. 

JURIES. 

1.  AbsibaiOT  Instbuctions  should  not  be  given.    Porter  v.  Bobineom,  168L 
S.  Jury,  who  mat  Return. — If  the  sheriff  who  returns  the  jury  is  a  brothec 

of  one  of  the  Utigants,  this  is  a  good  cause  of  challenge  to  the  array. 

Munshower  v.  Patton,  678. 

See  Criminal  Law,  1;  Libel»  2. 

LANDLORD  AND  TENANT. 

I.  AocEFTANGE  OF  Lease,  EVIDENCE  OF. — The  law  presumos  aooeptaooe  of  a 
lease  made  and  delivered  for  the  lessee's  use,  if  beneficial  to  him,  but 
the  question  of  benefit  is  to  be  determined  not  merely  from  the  instru- 
ment itself,  but  from  all  the  circumstances.  Accordingly,  where  it  did 
not  appear  that  at  the  making  of  the  lease  the  lessor  had  any  title  by 
deed,  record,  or  possession,  and  the  lessee  had  had  exclusive  and  unin- 
terrupted poesession  for  more  than  the  statutory  time,  it  was  held  that 
the  leaae  was  not  beneficial  to  the  lessee,  and  that  there  being  no  evi- 
dence of  acceptance  beyond  that  derived  from  these  drcumatances,  there 
waa  not  sufficient  evidence  to  warrant  the  submission  of  that  question 
to  the  jury.     Camp  v.  Camp,  60. 

H  Tenant  Denying  Landlord's  Title. — ^That  a  tenant  ia  estopped  to  deny 
his  landlord's  title  is  a  universal  rule  founded  on  sound  principles;  and 
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a  penon  once  beooming  a  tenant  is,  prima  fade,  deemed  to  oaatiime  00 
while  he  remains  in  possession.     But  snch  tenant  may  show  that  tlie 
relation  has  been  dissolved,  and  may  then  oontrovert  the  landlord*!  titlou 
Id 

3w  PKESUMFiioir  OF  OusTBR  BY  TENANT  AT  WiLL. — Where  a  tensntat  will 
remained  after  the  lessor's  death  in  ezclasiYe  and  nnintempted  yonamt- 
sion,  claiming  the  land  as  his  own  for  fifty-seven  years,  it  was  held  thM^ 
the  jury  were  authorized  to  presume  a  restoration  of  it  to  the  loasor'a 
heirs,  and  an  actual  ouster  immediately  after  his  death,  so  that  the  ten- 
ant's adverse  possession  would  give  him  a  perfect  titie.     I<L 

4.  Attornhxnt  to  a  St&angkr  by  a  tenant  is  void  by  our  statate.  Fo9£er 
V.  MorrU,  205. 

&  EyicnoK  of  a  Tknant  ousts  the  landlord,  and  the  tenant  may  tharaaftav 
accept  a  lease  from  the  evictor.    Id, 

See  MoRTOAaBS,  5. 

LEASES. 
See  Landlord  and  Tenant. 

LIBEL. 

1.  EzFRESS  Maucb  in. — One  who  submits  to  the  investigation  by  bia  ehureh 

of  matters  chaiged  against  him  in  writing  by  persons  not  members,  can- 
not  recover  in  an  action  of  libel  against  one  who  has  made  a  written 
charge,  without  proving  express  malice.     Het/ungton  v.  dmgdon,  431. 

2.  It  IS  NOT  Error  to  Charge  the  Jurt  that  there  is  no  evidence  of  ex- 

press  malice,  although  there  may  be  slight  evidence,  but  not  sofficient  to 
sustain  a  verdict.     Id, 

8.  Under  the  General  Issue,  the  truth  of  the  matters  charged  as  libelou* 
may  be  proved  to  rebut  the  presumption  of  malice.    Id, 

LIENS. 

1.  Vendor's  Lien. — A  vendor  of  movable  goods  has  a  lien  on  them  while 

they  remain  in  the  possession  of  the  vendee.     Hobaon  v.  Davidmn^  294. 

2.  Vendor's  Lien  Unassignable. — The  assignee  of  notes  given  for  the  pur- 

chase-money of  land  has  no  lien.    Jaehnan  v.  ffaUock,  627. 

3.  The  Lien  of  a  Judgment  does  not  attach  to  an  equity,    /cf. 

4.  The  Lien  of  an  Execution,  under  a  judgment  rendered  by  a  jnstioe  of 

the  peace,  does  not  attach  until  levy.     Id, 

See  Conflict  of  Laws,  2;  Factors,  1,  3;  Fraudulent  CoNVXTAircn^  2;  Is- 

SURANCE,  2;  JUDGICBNTS,  13,  14. 

LIMITATIONS. 
See  Statute  of  Limttations. 

MALICE. 
See  Libel;  Slander,  2,  6,  7. 
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marrtage  settlements. 

Ah  XTbbboobdsd  Mabktaqk  SsnuocBirT  is  valid  ag»ixist  a  cnditor  luiTiag 
aotaal  notice  of  it  before  contracting.     Owens  t.  Brar^ord,  702L 

MEMORANDA. 
See  Eyidxnce,  90,  31. 

MILITIA  LAWa 
SeeFsRRiis. 

MORTGAGES. 

1.  Aa  NoncB  ov  Incttkbrakce. — To  be  valid  againat  ttraager%  a  mortgage 
most  give  reasonable  notice  of  the  incumbrance,  bat  the  oondition  need 
not  be  so  certain  as  to  preclude  the  necessity  of  extraneous  inquiry;  it 
is  sufiBcient  if  enough  ia  stated  to  enable  one,  by  ordinary  pradenoe  and 
diligence,  to  ascertain  the  extent  of  such  incumbiaaoe.  SUntghton  v. 
Pasco,  72. 

SL  Idkm. — ^Where  one  of  two  joint  trustees  of  the  property  of  a  deceased  per- 
son for  the  benefit  of  legatees,  executed  a  mortgage  to  the  other  to  ren- 
der a  true  account  and  pay  over  and  deliver  to  the  mortgagee  all  moneys,, 
notes  and  securities  of  the  estate  in  the  mortgagor's  hands,  such  mort- 
gage was  held  a  valid  incumbrance  to  the  amount  due,  which  was  found 
to  be  three  thousand  one  hundred  and  thirty-seven  dollars,  as  against  a 
subsequent  mortgagee  with  actual  notice  of  an  adjustment  between  tho 
mortgagor  and  first  mortgagee,  and  that  there  was  more  than  two  thou- 
sand eight  hundred  dollars  due.     Id. 

3b  A  MoRTOAOB  MADB  TO  Detraud  CBBDiTORa,  and  a  foreclosure  thereunder 
are  utterly  void  against  an  existing  creditor.    Beeler  v.  BuUiU,  161. 

4b  A  MoRTOAO£B  HAS  TUB  Leoal  Estate,  even  after  a  decree  of  sale^  and  may 
sell  it.    Patterson  v.  Qimeal,  208. 

6.  NoncE  TO  Quit  is  Unnecessary  to  one  who  holds  of  the  mortgagor  under 
a  parol  contract  of  purchase.     Jackson  v.  Staekhouse,  614. 

6.  Patkent  of  THE  MoRTOAOE  Debt  may  be  proved  by  parol  in  an  action  of 

ejectment,  brought  by  the  mortgagee,  and  will  be  a  good  defense.     Id. 

7.  A  Mortgagee  Mat  Purchase  the  mortgaged  property  at  a  sale  thereof 

under  Uvari/acias.    Blythe  v.  Bichards,  672. 

See  Release,  2. 

NEGLIGENCE. 

1.  Contributory  Negligence. — One  cannot  recover  for  injuries  occasioned 
by  an  unlawful  obetruction  in  a  highway,  where  ordinary  care  was  not 
used  in  avoiding  the  obstruction.    Smith  v.  Smith,  464. 

^  Idem. — In  all  cases  where  damages  are  sustained  by  the  plaintiff  in  conse- 
quence of  the  use  which  the  defendant  makes  of  his  own  property,  it  is 
necessary  to  inquire,  not  only  whether  the  defendant  has  been  guilty  of 
culpable  negligence  on  his  part,  but  whether  the  plaintiff  is  free  from  a 
similar  charge.     Bush  v.  Brainard,  513. 
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KEGOTUBLE  IKSTBUMENTa. 

1.  Patiomt  bt  a  Foboxd  Kots  does  not  eztingaiah  the  debt    Ayls  Battk 

▼.  Smith,  37. 

2.  Ikdobsei  Sctino  io&  Mo5XT  Had  and  Ricbited.— An  indonee  nwy  ■!» 

the  nutker  or  indoner  of  a  note  for  money  had  and  received,  or  for  money 
lent.    Id, 

S.  An  IiTDOfiSXB  EAViNO  SuRBXNDiBXD  A  KoTB,  erroneoosly  believing  it  to 
have  been  paid,  may,  upon  proof  thereof  recover  against  the  maker  or 
indorser  on  the  common  money  oonnts  in  the  same  way  as  if  the  note 
had  been  lost.    Id. 

4.  Pbivitt  or  Contract  Exists  bbtweeh  ak  Ikdobsbx  of  a  note  and  the 

maker  or  indorser,  although  such  privity  is  not  a  necessary  ground  for  an 
action  for  money  had  and  received.    Id. 

5.  Bake  Bill  Gut  in  Two. — ^The  holder  of  a  bank  bill  voluntarily  cut  in 

two  for  safety  in  transmission  by  mail  may  recover  tiiereon  on  prodnctqg 
one  of  the  parts,  accounting  for  the  loss  of  the  other,  and  proving  his 
ownership  of  the  whole,  even  where  the  bank,  subsequently  to  the  issu- 
ance of  the  bill,  has  published  in  the  papers  a  notice  that  it  will  not  pay 
such  bills  except  on  the  production  of  all  the'parts,  if  actual  notice  to  the 
holder  is  not  proved.    Bank  qf  U.  S.  v.  8UI,  44. 

6.  Parts  or  a  Bank  Bill  cut  in  two  are  not  separately  negotiable,    /i. 

7.  A  Blank  Indorsement  or  a  Non-neqotiabli  Note  ii.iplies  a  wmntaAj 

that  the  maker  is  able  to  pay  it,  and  that  it  is  collectible  by  due  diligence. 
Prentiss  v.  Damelson,  52. 

8.  Dub  Diliobncb  in  such  case,  if  not  waived  or  excused,  consists  in  a  de- 

mand from  the  maker  at  maturity,  and,  if  payment  is  not  made,  imme- 
diate suit  by  attachment,  followed  by  the  most  rigorous  measures  for 
collecting  the  debt.  Accordingly,  where  the  holder  of  such  a  note  neg- 
lected to  put  it  in  suit  until  nearly  four  months  after  it  was  due,  it  was 
held  to  be  such  laches  as,  in  the  absence  of  waiver  or  excuse,  would 
dischaige  the  indorser.     Id. 

9.  Actual  Damage  from  the  Laches  of  the  holder,  in  such  case,  need  not 

be  shown  by  the  indorser.    Id. 

10.  Total  Insolvenct  or  thb  Maker  will  excuse  the  holder's  neglect  to 
sue  him.     Id. 

11.  Waiver  bt  Aoceftino  Assignment. — ^An  indorser,  by  accepting  an 
assignment  of  all  the  maker's  property  before  the  note  is  due,  waives  legal 
diligence  by  the  holder;  and  by  receiving  security  against  a  particular 
indorsement,  he  waives  diligence  as  to  that  indorsement.  But  where  an 
indorser,  after  having  been  discharged  by  the  holder's  laches,  takes  an 
assignment  of  the  maker's  property  as  security  against  liabilities  in- 
curred for  him,  and  it  appears  that  he  is  under  other  liabiliti^  on  the 
maker's  account,  aside  from  the  indorsement  in  question,  sufficient  to 
cover  the  security,  he  will  not  be  deemed  to  have  waived  the  prior 
laches,  so  as  to  revive  his  responsibility  on  the  note.    Id. 

12.  An  Indorser  Already  Discharged  bt  Laches  of  the  holder  does  not 
waive  such  laches  and  revive  his  liability  by  advising  the  holder  after 
the  maker's  arrest,  not  to  commit  him  to  prison.    Id, 
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UL  BnA  ov  EsoBAKQit  Dbawn  bt  Public  OmciB.— Ordinarily  where  a 
govemment  ofEioer  signs  a  contract  with  the  addition  of  his  official  title, 
he  is  not  personally  liable  thereon,  as  the  agent  of  an  indiTidnal  wonld 
be;  bat  if  the  ccHntraot  is  made  negotiable  and  is  in  the  form  of  a  bill  of 
exchange,  the  drawer  and  indorsers  are  personally  liable,  as  in  other  cases 
of  negotiable  paper.     Bank  qf  Kentucky  v.  Sanders,  149. 

14b  A  Bill  Payable  from  a  Pabticulab  Fukd  is  nevertheless  a  good  bill 
if  the  fond  is  certain  and  the  mention  of  it  in  the  bill  is  merely  direc- 
tory Uf  the  drawee.    Jd, 

16.  Indobsino  a  Notb  to  thx  Patob  is  an  eztingnishment  of  the  note,  and 
it  cannot  be  revived  by  his  indorsing  it  to  a  third  person,  bnt  if  so  in- 
dorsed for  valne,  a  new  obligation  would  be  created.  Long  v.  Bank  qf 
CynthUma,  234. 

16.  Chbgxs  ok  Banks  are  treated  like  domestic  bills  of  ezohangei  Hwn- 
phriea  v.  Bieknell,  268. 

17.  Whxbb  thb  Dbaweb  has  ko  Fwdb  of  the  drawer  in  his  hands,  the 
holder  is  not  bound  to  use  diligence  or  give  notice  to  the  drawer.  Bat 
if  the  payee  indorses  the  bill  in  good  faith,  the  indorsee  mast  use  dili- 
gence and  give  him  notice,  in  order  to  charge  him;  otherwise  if  the  payee 
indorses  with  knowledge  that  the  drawee  holds  no  fands  of  the  drawer. 
Id. 

18L  PKisinfFnoir  of  OwmsBsmp. — The  holders  of  a  bill  nnder  regalar 
indorsements  are  presnmed  to  be  its  owners.    Bolton  v.  Harrod,  306. 

19l  Lachbb. — ^The  holder  of  a  bill  payable  several  days  after  sight,  drawn  in 
New  Orleans  on  Liverpool,  is  not  guilty  of  laches  in  not  forwarding  it 
directly  for  acceptance,  but  sending  it  to  New  York  for  sale.    Id. 

SOL  iHDORaXB,  WHEN  NOT  BiSOHABOED  BT  NbOLBCT  TO  PbOTBST  FOB  NON- 
PAYMENT.— ^If  a  bill  is  protested  for  non-acceptance,  and  the  indoraer 
notified,  he  will  not  be  thereafter  discharged  by  a  neglect  to  protest  for 
non-payment.     Morgan  v.  Towles,  300. 

SI.  Pboof  of  THE  Execution  of  a  Note  may  be  made  by  taking  the  testi- 
mony of  the  maker.     Abat  v.  Rion,  313. 

1S2.  Notice  of  Pbotbst,  Secondabt  Evidence  of,  may  be  received  where 
the  notice  is  in  the  hands  of  the  adverse  party,  although  he  was  net  no- 
tified to  produce  it.    Id. 

28.  A  Blank  Indobsehent  vests  the  holder  of  a  note  with  a  right  of  action 
against  all  preceding  parties.    Id. 

24.  NoncE  OF  Pbotest  inures  to  the  benefit  of  prior  indorserSb    Id. 

25.  Demand  on  Non-bbsident. — ^If  the  maker  of  a  note^  when  it  was  drawn, 
resided  and  yet  resides  out  of  the  state,  demand  for  payment  may  be 
made  at  the  place  where  the  note  was  dated.    Hepimm  v.  Toledano,  346. 

26b  FnjJNO  Blank  Indobsement. — An  indorsee  of  nogotiable  paper  cannot 
fill  np  a  blank  indorsement  with  a  promise  to  pay  withoat  demand  or 
notice.    HUL  v.  Martin,  372. 

27.  Exoua  fob  Want  of  Notice.— It  will  not  excnse  want  of  notice  that 
the  indorser  was  not  injared  thereby.    Id. 

28.  An  Indobsbb  of  an  Ovbbdue  Note  must  make  demand  and  give  no* 
ticA  of  non-payment,  as  in  ordinary  cases.    Id, 

Am.  Dsn.  Vol.  zm— (SO 
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S9.  8pii  Stated  pr  Fioubis.— A  promiaaoiy  notob  rtrtingtlwwnninflgnre^ 
k  Talid.    NuffeiU  ▼.  Jtdand,  381. 

90.  Ihdobsxb,  LuuLnT  or. — ^A  demand  on  the  maker  when  the  note  be-^ 
oomee  due,  and  hit  failure  to  pay,  are  raffioient  to  charge  the  indorMr. 
The  holder  need  not  ezhanst  all  hia  remediee  againat  the  maker.  Hmtiir 
T.  HemptUad,  468. 

SL  Pabtibb— JoiNDXB  or  Maksb  and  Ihdobseb.— The  maker  and  indoreer 
of  a  note  may  be  joined  aa  defendanta  in  an  aotion  thereon.    J<L 

t2i  FnxnfO  Blakk  iNPOBSEMXins. — The  holder  of  »  note  may  fill  the 
blank  indoraementa  to  himaelf;  or,  if  he  chooaea,  may  atrike  aome  of 
them  out.    JcL 

S8.  Altxbatiok  IK  NoTB.— An  alteration  in  the  date  of  a  note  made  at  tho 
inatanoe  of  the  holder  withont  the  aaaent  of  the  indoner,  releaaea  tho 
latter.    Aubuehon  v.  McKmghi,  602. 

S4.  Inbobseno  ab  Aobnt  is  equivalent  to  a  declaration  that  the  indoiser  will 
not  be  personally  liable.     MoU  v.  Hkkg,  56a 

86.  Ihdobsebs  roB  thb  Aooommodahon  of  themakerof  apromiaaoiyndtey 
are  oo-anreties,  and  can  recover  oontribation  only  from  each  other. 
DouglM  ▼.  Waddle,  680. 

86.  Blank  Ikstbuiibmt  uin>BB  Sbil  Void. — ^A  promiae  to  pay  money,  writ- 
ten by  the  payee  over  the  aignatore  and  aeal  of  the  maker  in  Uank  i» 
void.     Ayres  v.  Harnese,  629. 

87«  A  Kotb  or  Bill  Patable  at  a  Cebtaik  Tdos  and  place,  dispenaea  with 
demand  to  charge  the  maker  or  acceptor.     Conn  v.  Oano,  689. 

88.  Blaitks,  Filuno  atter  EzjBCtmoN  of  Bill  ob  Kotb.— If  a  bill  be  eze- 
cated  with  the  payee's  name  in  blank,  for  the  purpose  of  borrowing 
money,  and  then  inserting  the  name  of  the  lender,  and  the  money  ia 
afterwards  borrowed,  and  the  name  inserted  by  one  acting  by  anthority 
of  the  makers,  the  bill  is  valid.     Stahl  v.  Berger,  666. 

89.  Exxonnoy  of  a  Bill,  When  a  Question  for  thb  Jttbt. — If  the  anb- 
acribing  witness  to  a  bill  testifies  that  at  its  execution  a  blank  waa  left 
for  the  name  of  the  payee,  and  that  he  supposed  it  was  left  blank  in  order 
that  the  payee's  name  might  be  afterwards  inserted;  and  that  he  had 
heard  one  of  the  defendants  admit  that  the  other  got  the  money  on  the 
bill,  thia  is  evidence  which  ought  to  be  submitted  to  the  jury.     Id, 

Bee  Consideration;  Cobporations,  6,  7;  Evidencx,  14,  18,  21;  Pabxhbb-> 

ship,  1;  Payments,  3,  4;  Usage,  1;  Usubt. 

NEW  TRIALS. 

1.  To  Attthobizb  a  Motion  fob  a  New  Tbial,    because   the   verdict  ia 

against  the  evidence,  it  is  not  necessary  that  the  court  should  have  r^ 
turned  the  cause  to  the  jury  for  reconsideration.  Eagle  Bank  v.  Smith, 
37. 

2.  Opinion  of  Court  Adverse  to  Verdict.-— That  the  opinion  of  the  court 

was  adverse  to  the  verdict  is  sufficiently  shown  where  it  appears  that  a 
motion  for  a  new  trial,  stating  that  the  verdict  waa  manifestly  againat 
evidence,  was  allowed  by  the  court.     Id. 
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NoncR 

L  KonoB  ow  AH  Advbbsb  Gladc  to  a  pnrohaaer  will  be  liif«md  from  the 
ooeapancy  of  the  land  by  the  advene  claimant  at  the  time  the  porohaM 
was  made.    Knox  v.  Thompson,  2id. 

2.  F&xsuMFTioirs  as  to  Adtxrsb  OLAncs.-~It  ia  preeomed  that  one  who 
bnys  land  nnder  cultivation,  knows  whether  those  in  possession  intend 
to  hold  under  him  or  adversely  to  him.    Id, 

See  MoBTOAOBS,  1,  2;  Kbootiabls  Iswrnuuxsm,  17,  22,  24^  27;  Nonoip  28L 

NOVATION. 

Notation. — ^Where  an  agent  takes  notes  payable  to  himself  for  goods  sold 
by  him,  and  new  notes  for  a  longer  time  bat  npon  the  same  oooaidsBa- 
tion  are  afterwards  given  to  the  principal,  this  is  not  a  novation.  Hob* 
son  V.  Davidson^  294. 

OFFICES  AND  OFFICEB& 

1.  Contract  tor  Sale  or  OmcE. — ^AIl  contracts  founded  on  the  sals  or 
farming  of  offices  relating  to  the  administration  of  jostioe,  are  void. 
Chiton  V.  Bodes^  193. 

2l  a  Former  Publzo  OmooBR  has  no  authority  to  oertify  prooeedingp  had 
before  him  while  in  office.     OcuUard  v.  Aneeiine,  338. 

See  Injunctions,  3;  Nbqotiablb  iNsrrRUMXNTB,  13. 

PARENT  AND  CHILD. 

1.  Parent's  Bekedt  for  Taking  Awat  Child. — ^A  parent  may  mMw^miti 
trespass  vi  tt  armis  for  taking  away  his  child.     Vaughan  y.  Rhodes^  718. 

2l  Presumption  or  Lxoitimact. — The  presumption  is  always  in  favor  of 
legitimacy,  and  cannot  be  overcome  by  mere  rumor.     Id, 

PARTITION. 

JuRiSDicnoN  in  Making  Partition  between  tenants  in  common  Is  oon^ 
current  at  law  and  in  equity.    BteUr  v.  BuUiU,  161. 

PARTNERSHIP. 

1.  Indorsino  Firm  Name  vor  Partner's  Debt. — A  partner's  indorsement 
of  the  firm  name  for  his  private  purposes,  without  the  consent  or  knowl- 
edge of  his  copartners,  wiU,  after  the  note  has  passed  to  a  bonajide 
holder,  bind  the  firm;  but  not  where  the  holder's  ignorance  that  it  was 
so  indorsed  without  authority  arises  from  his  gross  negligence.  Neio 
York  Fire  Ins,  Co,  v.  BetmeU,  109. 

2«  Partner  Indorsing  Firm  Name  as  Surety. — ^Where  a  partner  indorses 
the  firm  name  as  surety  for  a  third  person,  without  the  consent  or  knowl- 
edge of  his  copartners,  the  firm  is  not  bound,  and  it  lies  with  the  in- 
dorsee to  prove  the  partner's  authority  for  so  using  the  partnership  name, 
and  the  mere  fact  that  the  indorsee  had  no  knowledge,  express  or  im- 
plied, of  the  partner's  want  of  authority,  will  not  be  sufficient  to  charge 
the  firm.     Id, 
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&  SuBBOOAnoN,  Pabtnee's  Riobt  la^A  partner  paying  tfae  pHtnadi^ 
debts  is  subrogated  to  the  rights  of  the  oceditors  thus  paid.  Bonddt  t» 
Oriev^a  Syndtes,  296. 

4.  DisoBAROB  OF  ONB  Pabtnbb  by  prooeedings  in  inaolTency  does  not 

lease  the  others.     Buaiell  ▼.  Rogen^  326. 

&  Pabtvbb*8  Authobitt  to  Pubchasb  Realtt. — ^If  a  commercial 
ship  be  formed,  and  by  the  articles  of  copartnership  only  such  real 
as  is  necessary  for  convenience  in  carrying  on  trade  is  to  be  puchaaed,  » 
purchase  by  one  partner  of  twenty  thoosand  six  hundred  and  thirty-eig^ 
arpents  does  not  bind  the  firm.    JSrooVs  SymUct  t.  HamUioHf  328w 

€.  A  PABncuLAB  PABTirBBsaiP,  What  la. — ^Persons  aswoniafeed  for  the  pur* 
pose  of  doing  a  commission  business  as  factors,  do  not  oonstitiite  "  a 
particular  partnership."     Wordy.  Brandt^  352. 

7.  Mbbceants  are  those  persons  who  buy  and  sell  merchandise  to  make  profit 
by  it.    Id, 

Sb  Pabtnebs,  LiABiLnT  A2fD  BzoBTS  OF.  —  Partners  are  boond  m  mMa, 
All  debts  of  the  firm  must  be  paid  before  either  partner  is  entitled  to  a 
division  of  the  assets,  or  to  payment  of  any  claim  held  by  him  »fl*"*** 
the  partnership.     Id, 

9.  I>EiiAin>  TO  Chabob  a  Pabtnbeship  need  not  be  made  on  bat  one  of  the 

partners.     Hunter  v.  Hempitead,  468. 

10.  Pabtneb  AuTHOBiziiro  Appeabange  fOB  Ck)PABTinDia.  —  One  partaer 
can  not  authorize  an  appearance  for  another,    ffadti  v.  StreBi^  72iL 

(See  Arachheut,  6;  Babkbuptct,  3;  Doweb,  3;  Exbodtobs.  2;  SmnDra^  & 

PATENTS— LAND. 

1.  ICBTAKn  IN  THE  Gall8  OP  A  Patert  may  be  eoiiectsd  by  reteenoe  to 
the  plat  and  certificate  of  survey  as  evidence  of  the  tnie  position  of  the 
comers,  which  when  ascertained,  must  control,  though  varying  frani  the 
description  in  the  patent    Steele  v.  Taylor^  151. 

Si  Pbe-bmption,  Fbaud  nr.  — One  who  by  fraud  enters  land  to  which  aaotiMr 
had  a  valid  pre-emption  right,  may  be  decreed  to  hold  m  tcvst  for  the 
latter  or  his  heirs.     Bird  v.  Ward^  506. 

5.  Dbgibions  of  the  Rbgisteb  and  Bbgeiyeb  of  the  United  Statea  land- 

office  are  not  conclusive  on  the  rights  of  individuals.    Id, 

4.  The  Isscjanob  of  the  Patent  vests  the  legal  title  in  the  patentee.  Until 
the  patent  is  issued  the  party  is  not  invested  with  a  oomplsteb  pei^sGl 
title.    Boads  v.  Symmea^  621. 

PAYMENTa 

L  Appuoation  op.— If  the  debtor,  at  the  time  of  making  a  paymenti  does 
not  direct  its  application,  the  creditor  may  apply  it  to  any  claim  which 
he  holds  against  the  debtor,  and  which  is  then  due.    Brady  v.  BiU,  SOZ. 

%  Bendebino  Bills  to  some  of  those  for  whose  benefit  and  at  whose  credit 
goods  were  furnished,  and  taking  the  note  of  those  to  whom  the  bills 
were  rendered,  will  not  discharge  the  others.     Mtddon  v.  WkUlodt,  533. 
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%  Taymest  bt  Nar& — ^Taking  a  note  for  a  pie-eziatixig  debt^  in  the  alMenoe 
of  an  vxpnn  agreement,  ia  not  a  satisfaction  of  the  debt;  and  a  reoeipt^ 
stating  the  note  to  be  "  in  foU,"  for  goods  sold,  is  not  eridenoe  of  sooh 
an  agreement.    Id, 

L  Idol — ^Bnt  where  the  note  of  some  who  are  liable  for  goods  sold,  is  taken, 
and  a  xeoeipt  given  "in  fnll,"  if  the  others,  relying  npon  sooh  reoeipti 
are  prejndioed  in  their  dealings  with  the  makers,  they  will  be  diaohazgiBd: 

id 

See  MosiOAOXs,  6;  Nbootiablb  JuBrKOWBtn,  1. 

FEBFOBMANCB. 
See  CoimtAOis,  2,  3;  EQunT,  8. 


PLEADma  AND  PRACTICE. 

!•  Waitiho  EzcErnovs  to  Akswxr.— Taking  a  bill  as  oonfeased  as  to 
those  points  not  responded  to  is  a  waiver  of  exoeptions  to  the  answer. 
OrigUh  ▼.  Depeuf,  141. 

%  Erbobs  IK  Fatob  or  a  Pabtt  objecting  to  a  decree  are  not  alone  suffi- 
cient ground  for  revising  it;  but  where  there  are  errors  against  him 
soffident  to  reverse  the  decree,  all  errors,  whether  for  or  against  him, 
should  be  taken  into  view  in  determining  what  decree  should  be  finally 
entered.     Id. 

Z,  Dbcbxb  on  Tebus — Dxttt  or  Cocbt. — ^Where  a  court  preecribes  termr 
to  a  complainant  on  rendering  a  decree  in  his  favor,  it  should  see  that 
those  terms  are  complied  with  on  the  record,  and  should  not  delegate 
that  duty  to  another.     Id. 

4.  On  AN  IssuB  ov  Quahtum  Damndtcatus  the  jury  should  be  instructed 
as  to  the  criterion  of  damages,  and  the  decree  should  show  the  nature  of 
the  evidence,  whether  oral  or  written,  upon  which  the  issue  was  de- 
termined.    Id. 

0.  Dekubbeb  to  a  Pua,  where  the  defendant  has  craved  oyer  of  the  deed 
declared  on,  brings  the  whole  record  before  the  court,  and  such  demurrer 
should  be  overruled  if  the  declaration  is  defective.    Bimey  v.  Halm^  167. 

6.  Pbopbb  Pabtt  Dbfendant. — One  to  whom  land  has  been  conveyed  to 

escape  a  levy  under  the  executions  of  the  grantor's  creditors  and  to  en- 
enable  the  grantor  to  convey  to  the  plaintiff  when  he  has  paid  the 
purchase-money  under  a  contract  for  the  purchase  of  the  land,  is  a 
proper  party  defendant.    Pringle  v.  Samuel^  214. 

7.  Defendant's  Defaxtlt  aiteb  Atfibxativb  Pleas  pleaded,  will  anthorisa 

the  court  to  give  judgment  against  him  without  the  intervention  of  a 
jury;    Schooler  v.  AshersC,  232, 

S  Wazveb  or  Bight  to  Sepabate  TBiAU—Defendants  who  submit  to  be 
tried  jointly  without  objection,  thereby  waive  their  right  to  separate 
trials.    Sere  v.  Armiiage,  311. 

9l  Nboatcvb,  who  uust  Pbove. — ^Whoever  charges  another  with  a  culpable 
omission  or  breach  of  duty,  must  prove  it,  though  it  involve  a  negative. 
J^i^ia  V.  MaHin,  304w 
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10.  Stbzkino  out  PABTU8.~Defendant8  to  »  bill  in  equity  cannot  bo 
ftrioken  oat  m  parties  on  their  own  motion.  If  impropeiiy  made 
parties,  they  most  demor  or  plead.    Lyne  ▼.  Ouardian,  609. 

IL  AvEBMEST  OF  Deicand,  though  immaterial,  mnst  be  proved.    Oom»t. 

12,  QpuaoN  OF  THB  Court,  wbxs  Pabt  of  thb  Bsoohd. — ^The  opinioo  of 
the  oonrt  below,  signed  by  the  judge,  with  his  reasons,  filed  of  reoord, 
u  the  subject  of  revision  in  the  appellate  court,  though  it  does  not 
appear  to  have  been  requested  by  either  party.    Brown  v.  CaUweU,  660. 

18.  Bbaob,  to  Revxbsb  Judoioent. — A  party  cannot  reverse  a  judgment 
for  an  error,  which  was  beneficial  to  him,  or  which  was  upon  an  abstract 
question  from  which  no  injury  could  accrue  to  him.    I<L 

8ee  JuDOMxzm,  12;  Negotiablb  JjxvrBmaar^  81;  Sci^ii',  2. 

POWERS. 

X  PowxBS  OF  Salb  Pxbsonal,  when. — ^A  power  given  in  a  will  to  certain 
persons  to  sell  lands  at  their  discretion,  is  a  personal  trust,  and  thon^ 
the  same  persons  are  named  executors,  yet,  on  their  deoeaae,  the  admin- 
istrator with  the  will  annexed  cannot  execute  the  trust.  Brown  v.  JTbiaon, 
187. 

2l  a  Powxroivxn  to  Ezflouroita  Joistlt  cannot  be  exercised  by  one  alone. 
Id. 

8.  A  PowBB  TO  Two  Bzxoutobs  to  sell  cannot  be  executed  by  one;  and  a 
power  to  sell  for  special  purposes  can  be  exercised  for  those  purposes 
alone.    Floyd  v.  Johnson,  255. 

4.  A  PowxB  TO  Sell,  given  by  a  will  to  several  executors,  may  be  exaroised 
by  those  who  qualify.     Taylor  v.  OaUoway,  605t 

&  A  Power  to  Sell  dobs  not  nroLUDEa  power  to  exchange  landa.    /d. 

PBESCBIPTION. 

flee  ADFnn  POflBBBiON,  4,  9, 10;  Easements,  4;  Scatutb  of  LnfisAXiDn^ 

8^  9;  Water-oourseBi  1. 

PRINCIPAL  AND  AGENT. 
See  Agengt. 

PRINCIPAL  AND  SUBETT 

See  Suretyship. 

PROCESa 

L  Bbboitbous  AMD  Irrboular  Process  distinguished  and  oonsidefled. 
Woodcock  V.  Benncl,  668. 

Sl  iRRBOULARnr  "ok  the  face"  of  a  Process  does  not  necessarily  mesa 
that  the  irregularity  is  stated  in  the  writ;  it  may  appear  by  reference  to 
extrinsic  circumstances.     Id, 
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real  estatr 

1.  Faxlubi  of  TnxB  to  Laitd  iold,  if  there  be  no  frend  or  wmmnty, 
fnmiahee  no  ground  for  eqnitable  relief  against  a  oontraot  for  the  payment 
of  the  porohaee-money.    Barkkamsied  ▼.  Case,  92. 

^  SuBVXT,  HOW  Closed. — ^Where  all  the  comers  of  a  sonrey  are  made,  but 
the  closing  line  is  left  open,  the  course  must  be  so  Taried  as  to  strike  the 
oocners.    Brown  v.  Hobion,  187. 

JL  Oani  nr  PoesxBSioM  of  Bka.l  Estate,  under  a  oontraot  for  the  purchase 

thereof,  is  accountable  to  the  actual  owner  for  the  rents  and  profits,  after 

the  extinguishment  of  the  title  in  him  under  whom  possession  was  taken* 

WM  ▼.  C7ofm»  22S. 

See  PAsnrxBSHXF.  & 

BECOBDING. 
See  Mabsza0x  SxTTunuiraiL 

RELEASE. 

L  A  Rwiiwi  WITHOUT  CoH8n>xa4TioN,  and  not  under  seal,  is  -void.    Jatk* 

mm  ▼.  /^aekho/uMf  514. 
%  A  "R^T-aAM  OF  THH  DiBT  discharges  the  mortgage.    Id. 

JL  QnrxBAL  WoBOB  nr  ▲  Rin.itAmi  are  to  be  construed  against  the  releasor; 
but  general  words  following  a  particular  recital  are  to  be  qualified  by  the 
recitaL    Id» 

RENT. 

DmraBB  fob.— A  horse  sent  to  a  liyery  stable  to  be  fed  and  caied  lor  oaii* 
not  be  distrained  for  rent.     Tounghlood  v.  Lcwry^  698. 

See  RsAL  Ebtaxx,  3;  Veztdob  and  Yvkvwm,  %  8. 

REPLEVIN. 

BKFmvur  fob  SiiATia  Haxms  out  of  a  Quabbt  does  not  lie  by  one  not  in 
possession  of  the  real  estate  against  one  in  possession  under  a  daim  of 
right    i^fotm  y.  OakhoeU,  680. 

RES  ADJUDIGATA. 

See  JUDOBUNTB,   ?• 

SALES. 
t.  Rbabohabui  DucAiTD. — ^A  contract  to  deliver  onmbrous  artioleB  on  de- 
mand is,  in  legal  construction,  a  contract  to  deUver  on  reasonable  de- 
mand; and  evidence  showing  a  reasonable  demand  proves  necessarily  a 
demand  at  the  proper  place.     Higgina  v.  Emmona,  41. 

•%  SiLKNCX  Equtvalbivt  TO  RiFUSAL. — The  silence  of  a  party  on  a  demand 
of  the  articles  which  he  has  contracted  to  deliver  on  demand,  is  equiva- 
lent to  a  refusal     Id. 

t  brrEBiORiTT  IN  Quality  of  an  article  sold  to  that  which  it  was  repre- 
sented to  be,  is  not  a  defense  in  assumpsit  for  the  pricey  if  the  article  has 
been  received  and  used.  .  AlUuma  v.  Noble,  230. 
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4.  Dsncis  ViaiXLB  and  EIasily  Discovxbxd  will  not  prerent  the  veodflfl^v 
recovery  therefor,  if  the  seller  has  disgoised  theniy  and  by  his  fals^ 
statements  has  induced  the  vendee  to  buy.     Hamks  v.  MeKet,  265. 

A.  Avraux  ik  a  Slavs  is  not  a  disease  of  sach  visible  chancier  that  tbm 
vendee  is  botind  to  know  the  sti^  to  which  it  has  reached.    IcL 

0.  Tek  Exceftion  of  a  Certain  Dzssasb  named  in  a  bill  of  sale  with  war- 
ranty, will  not  render  the  sale  binding  if  the  violence  of  the  diiwwMW  waa 
so  misrepresented  as  to  induce  the  vendee  to  buy.    Id, 

7.  Thb  Bulb  as  to  Visisls  Dsysora  does  not  apply  where  the  proper^ 

sold  was  not  present  at  the  sale,  and  where  the  vendee  was  obUged  t«> 
rely  upon  the  representations  of  the  vendor.    Id, 

8.  I>iLiVKaT  09  Possession  is  essential  to  secure  the  property  from  attach* 

ment  by  the  creditors  of  the  vendor.     Peabody  v.  Oarrolf  905. 

9.  Sale  on  Cbedit. — If  personal  property  be  sold  on  credit  and  delivered^ 

the  vendor  cannot  reclaim  it  to  the  projudioe  of  any  person  who  baa 
made  advances,  and  acquired  a  lien  therein  under  the  vendee.  Erwin  ▼• 
TVrey,  292. 

10.  Vendee's  Refusal  to  Take  Awat  Goods  entitles  the  vandmv  after 
proper  notice,  to  sell  them  on  account  of  the  vendee.  OWiff  v.  Hemry^ 
291. 

11.  Wabbantt  of  Qualttt. — ^In  a  sale  note  the  words,  add  a  quantity  ol 
''prime  quality  winter  oil,"  amount  to  a  warranty  that  the  article  aold 
agrees  with  the  description.     Hastings  v.  Levering,  420. 

12.  On  Conditional  Sales  the  Title  to  the  goods  remain  in  the  vendor, 
until  the  performance  of  the  condition,  as  against  creditors  of  the  vendee. 
BatreU  v.  Pritchard,  449. 

UL  Conditional  Sale,  £x ample. — The  delivery  of  wool  to  manufactore 
into  doth,  upon  the  condition  that  the  wool  and  doth  are  to  be  the 
property  of  the  deliverer  until  the  ^pajmeaat  of  the  price  agreed  to  be 
paid  for  the  wool,  the  price  to  be  paid  in  six  months,  is  a  oonditional 
sale  within  the  above  rule.    Id, 

SKATfc 
See  CoBPOKATioNS,  0. 

SEISIN. 

See  COTBNANTS,  1,  2. 

SET-OFF* 

L  The  Debt  Dub  from  One  Partner  cannot  be  set  off  agunst  a  debt  dae 
to  the  firm,  hence  one  partnership  may  prove  a  debt  against  another, 
though  one  of  the  partners  is  a  member  of  both  firms.  Ward  v.  Brandi^ 
352. 

2.  How  Pleaded. — The  notice  or  plea  of  setoff  should  oontain  the  sabatanoa 
of  a  declaration.    Brady  v.  Hiil,  603. 

See  Judokents,  16. 
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1.  Ansmnmr  ov  ▲  Bajoiwa^M  Btomi  of  laflntSoa  k  jdmiwihto  ai  •  wib» 
■eqiMnt  temit  and  will  leUte  baek  to  tho  otigfaial  nioiii.  MdUm$  ▼• 
Samuel,  172. 

%  SBiBiiys  LiABiLUT  lOB  Failitbi  TO  Oivx  NoiicBi— If  pgupcrly  iold  at 
ft  aherifTs  aale  be  loat  to  the  pnrohaaer  beoaoaa  the  aheiiiBr  £uled  to  give 
proper  notice,  the  latter  ia  liable  to  the  former  for  the  damagea  anflbred. 
FUmmg  v.  LoekaH,  383. 

lb  KonoB  TO  BmND  a  Suit.— If  aetion  be  bnm^  againat  a  piuohaaer  to 
xaoover  property  on  aooonnt  of  infonnalitiee  and  negleota  of  the  aheriff 
hj  whom  it  waa  aold,  the  latter  ia  not  releaaed  from  Iiabili^  becaaae  not 
notified  of  the  action;  bat  where  anch  notice  ia  not  giTen*  the  aherifl^  ia 
m  anit  againat  him  by  the  porchaaer,  ia  not  praolnded  from  "i^V'rg  anj 
defenae  which  the  pnrohaaer  coold  have  madeu    Id. 

4i  BxLiyxBT  mr  thb  Shxbzif  to  the  owner  of  property  levied  npon  ia  aniB* 
dent  conaideration  for  a  promiae  to  re-deliyer  it  to  tiw  aherift  Lodewoad 
V.  Bun,  639. 

&  A  Bmceotga  of  Goods  Liviid  upon  by  a  aherifiP  will  be  liable  lor  a  oon- 
Taraiony  if  he  deliveia  the  gooda  over  to  a  third  penon»  or  anflEbia  him  to 
take  them.    I<L 

6L  Suuuvf's  Erubn  to  a  scire  facku  cannot  be  controverted.  Blifth$  t. 
Bkkardt,  672. 

See  AoKXOWuEDOiiiNTs,  2;  Bvidxngii^  7»  8^  29;  Exaoonom;  Jubob;  Usao^  8. 

SHERIFFS  SALES. 
See  ExBOunoNB. 

SHIPPING. 

L  JjtAxnjTT  OF  OwirxB  of  Chabtsrxd  VsasKL.— The  general  owner  of  a 
veaael  hired  by  another  for  a  particular  voyage  by  a  contract  of  charter 
party,  atipnlating  that  the  hirer  is  to  have  the  ezclnaive  poaaeedon  and 
management  of  the  vessel,  and  the  exclusive  profits  of  the  voyage,  ia  not 
liable  for  the  non-delivery  of  goods  shipped  for  such  voyage  after  the 
execation  of  the  charter-party.     Pitkin  v.  Brainard,  79. 

Sl  Falsb  Colo£3  Held  Oxtt  bt  thb  Owkbr  inducing  a  reasonable  belief  in 
the  shipper,  that  the  vessel  will  sail  on  the  owner's  account  and  under 
his  direction,  will  render  him  liable,  even  without  any  fraudulent  intent 
on  his  part    Id, 

1.  Facts  InsufFiciBirr  to  Maxb  Owkxr  Liable. — ^Where  the  chartering 
and  surrender  of  control  and  possession  of  the  vessel  are  clearly  proved, 
although  the  custom-house  papers  showing  ownership  of  the  same  are  not 
changed,  it  will  not  be  sufficient  evidence  to  show  a  fraudulent  intent  on 
the  owner's  part,  or  to  warrant  a  reasonable  belief  that  he  is  interested  in 
the  voyage,  to  prove  that  he  was  introduced  by  the  charterer  to  certain 
merchanta  as  owner,  and  did  not  disclaim  any  conoem  in  the  voyage^ 
but  made  inquiriea  as  to  the  prospect  of  procuring  freight  from  said  mer* 
chanta.    Id. 


794t  Index. 

8l  Fabol  EviDxircB  AmEcniro  CHABrBB^PABrr.— In  an  aetioit  by  a  ■hippor 
agaiziBt  the  owner  of  a  chartered  veflael  for  non^deliTery  of  the  gooda» 
parol  evidenoe  is  not  admiaaible  to  prove  a  Terhal  agreement  between 
the  charterer  and  owner  as  to  the  oondact  of  the  voyage,  different 
from  that  contained  in  the  charter-party,  such  agreement  appearing  to 
have  been  redaoed  to  writing;  for  if  the  writing  referred  to  is  not  tlio 
charter-party  it  should  be  prodaoed;  if  it  is  the  charter-party  it  cannot 
be  varied  by  parol.    Id, 

5.  Stbascboats,  Liabilitt  or  Pabt  Ownbbs. — ^Persans  who  ran  a  steamboat 

for  their  joint  benefit  are  governed  by  the  law  applicable  to  particiilar 
partnerships,  and  are,  therefore,  not  liable  in  9oU^f  bnt  each  for  his 
virile  share.     CcmroU  v.  Waters,  316. 

fL  Shiffdvo  Abtioles,  Fixino  thb  Waobs  to  be  paid*  foisuah  the  only  legdL 
evidence  of  the  contract,  and  will  limit  the  amount  of  a  mariner's  re- 
covery.    Johnson  v.  Dalion,  564. 

SLANDER. 

L  Fboof  in. — ^It  is  sofficient  if  the  words  alleged  and  those  proved,  are  tiie 
same  in  sabetanoe.  A  charge  that  defendant  said,  **  Antrobos  took  or 
stole  a  sofficient  quantity  of  com  to  feed  two  horses,  ont  of  my  crib;  he 
is  a  thief,"  is  sustained  by  proof  that  defendant  said  Antrobos  had  ooma 
to  his  hoose,  and  took  his  (defendant's)  com  oat  of  his  crib,  and  fed  his 
horses  of  nights,  and  would  not  open  his  bells  until  defendant  had  gone 
to  bed.    Estes  v.  An^rolnu,  4d6. 

%  Malicb  is  necessary  to  sustain  an  action  for  slander,  but  if  actionable 
words  are  proved,  malice  is  inferred.    IcL 

8w  OHABAcnEB  OT  Plahttivf. — ^The  general  character  of  the  plaintiff  with 
respect  to  the  crime  imputed  to  him  may  be  shown.  Anthonjf  v. 
Stephens,  497. 

4  Pboot  that  Others  spoke  the  same  words,  that  the  report  was  oarreot^ 
is  not  admissible  either  in  justification  or  mitigation.    Id, 

&  MmoATioif  or  Dahaobs. — ^The  defendant  oannota  in  mitigation  of  dam- 
ages, prove  that  others  had  made  the  same  charge,  or  had  told  him  that 
the  charge  was  true  before' he  made  it     Id. 

6.  AcnoKABLK  Words  spoken  on  Anothbb's  Authobxtt  may  ordinarily 

be  justified  on  that  ground,  if  it  be  proved  that  the  name  of  the  anthor 
was  given  at  the  time,  and  that  the  defendant  actually  heard  them  from 
such  person,  because  the  presumption  of  malice  is  thereby  rebotted;  bat 
not  where  the  authority  of  another  is  used  merely  as  a  cover  for  the 
aotoal  malice  of  the  defendant;  as  where  the  defendant  spoke  the  words 
with  the  qoalification  that  he  could  prove  that  another  person  said  tha 
same.    Miller  v.  Kerr,  722. 

7.  WoBDS  Sfokbn  abtbr  AcnoN  Brought. — ^The  same  words  spoken  after 

action  brought,  may  be  given  in  evidence  to  prove  malice.    Id, 

SPECIFIC  PERFORMANCK 

I.  Bquitt  Will  not  Cobifel  a  man  to  convey  lands  of  greater  value  thas 
those  he  had  contracted,  and  was  unable  to  convey  by  reason  of  his  iatla 
thereto  failing.     Webb  v.  Conn,  225. 
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S.  Bncmc  FkKfOBMAKCs  of  ▲  Contract  will  be  deoreed,  ■Ithong^  the 
oomplainaat  has  not  wholly  performed  on  his  pwt^  provided  he  has  done 
■o  much  that  he  cannot  be  placed  in  slaiu  qw>,  and  provided  he  is  in  no 
default    Breehenridge  v.  CUnkinbeard,  261. 

8.  Tkb  CoNfODERATiON  TO  Wabrakt  Spiczfio  PxitiOBMAjrcs  of  a  contract 
must  be  valaable  or  meritorious.     Woodeoek  v.  Betmei^  668.  * 

4.  Spbcifio  Pxbvobxahob  Cajtm or  bb  Rebbtxd  on  the  ground  that  the 

consideration  was  a  draft  which  was  not  paid,  if  the  defendant  has  been 
negligent  in  demanding  payment  and  giving  notice.    Id, 

5.  A  Contract  to  oivx  a  Quttolaiic  Dxbd  has  reference  to  the  title  at 

the  time  the  contract  was  entered  into;  not  to  one  snbeeqiiently  acquired. 
Id. 

STATUTE  OP  FRAUDS. 

1.  AvcnoN  Salis. — ^A  bond  for  the  price  of  lots  sold  by  town  tnistees  at 
anction  cannot  be  enforced,  unless  there  be  some  memorandum  of  the 
sale,  signed  by  the  trustees  or  by  some  one  for  them;  for  the  contract 
must  be  mutually  binding,  if  at  iJL     Thomaa  t.  Trtutees,  165. 

%  A  VxHBAL  Contract  to  Conyxt  Land  made  prior  to  the  statute  of 
frauds,  is  valid.    AlUn  v.  Beal,  203. 

8.  An  AncmoN  Sale  or  Chattiu  is  within  the  statute  of  frauds.  DavU  v. 

STATUTE  OF  LIMITATIONa 

1.  Limitations  in  EgxTirr. — ^Where  an  action  at  law  on  a  contract  would 

be  barred,  a  suit  in  equity  for  its  spedflc  performance  will  also  be  barred, 
AUen  V.  Beal,  203. 

2.  Intanct  or  bomb  or  CoBCPfcAiNANT& — The  infancy  of  some  of  the  com- 

plainants in  a  suit  for  specific  performance  will  not  prevent  the  running 
of  the  statute,  if  there  be  who  are  not  under  disability.    Id. 

8.  Joint  Tenants,  in  order  to  claim  the  benefit  of  the  statute  of  limitations^ 

must  all  have  been  under  some  disability  at  the  time  their  ri^t  accrued. 
Fhyd  V.  Johnson,  255. 
4.  Judicial  Nones  or  Lapse  or  Tdcb. — ^If  the  record  shows  the  ancestor 
to  have  died  thirty-two  years  before  the  commencement  of  the  suit,  the 
court  will  take  judicial  notice  that  ten  years  have  elapsed  since  his 
children  attained  their  majority.    Id» 

ft.  ST70GB88IVE  DiBABiLiTnES  caunot  be  taken  advantage  of  to  prolong  the 
statute.    Id, 

t.  Statute  or  Limitations  vests  the  property  in  the  possessor  where  its 
effect  is  to  prevent  a  recovery  by  a  former  owner.    Brok  v.  Jenkm$,  320l 

7.  CoNTUOT  or  Laws— The  Statute  or  Ldcitationb  in  force  where  the 
property  Ib  situate  controls  it,  though  its  owner  may  reside  elsewhereu 
Id. 

&  TriLB  BT  Prisgriftion  must  be  respected  on  the  removal  of  the  prop- 
erty to  another  state.     Id. 

9.  Prescription  —  Absence  or  DsrENDANT.  —  Prescription  does  not  run 

against  an  action  by  a  vendee  to  rescind  a  contract  for  the  sale  of  slaves 
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dnring  the  Tondor's  absence  from  the  stete^  he  being  a  tnoiieDt 
Morgan  t.  BobiMon,  960. 

10.  An  AcKirowLXDOMSNT  to  take  a  case  oat  of  the  statute  of  limitsftioiia 
must  admit  that  the  debt  is  still  due;  an  acknowledgment  aooompaoied 
with  declarations  that  the  party  intends  to  rely  on  the  stafcate  is  not 
soffident.     Bangs  ▼.  ffaU,  437. 

11.  A  Pabt  PATHxar  of  ths  P&ikgipal  Fbomdok  wiQ  take  the  esse  oot 
of  the  statnte  of  limitations  as  to  the  soretiea  on  a  pzomissocy  notsL 
Hutu  y.  Bndgham,  46S. 

12.  A  Win's  Pbomisk  to  PATa  debt  oontracted  by  her  when  sole  will  not 
tske  the  case  oat  of  the  statate  of  limitations.    Aa$on  ▼.  Bhkekh  W- 

18L  "Bktohd  8sa8»"  in  oar  statate  of  limitations»  means  ''oat  of  the  ststa* 

Fofbes  T.  Foot,  732. 

See  ADVEBai  Possnsioir. 

SUOGESSIOK. 
See  CkuimcT  or  Laws,  4 

SUNDAY. 
See  OoMT&AOXS,  2L 

SUBBTYSHIP. 

1.  StfBarr'a  Biobt  ov  Achoh  aoaiust  PfinrarAx..— A  sozety  who  has  been 

obliged  to  pay  his  principal's  debt  is  entitled  to  an  immediate  action 
against  him  for  his  indemnity,  without  giving  him  any  previoas  notice 
of  saoh  payment.     Ward  v.  Henry,  119.^ 

2,  A  OsNKRAL  Ck>iniT  iir  Ixn>BBrrATua  Absxtmtsit  for  money  paid,  laid  oat 

and  expended,  is  proper  in  all  cases  where  a  sarety  has  been  obliged  to 
pay  the  principal's  debt.    Id. 

8.  MxRB  DxLAT  TO  PROCEED  AGAINST  THE  PUNCiPAL  will  not  discharge  the 
surety.     Hunt  v.  Bridgham,  458. 

4.  SuiiBTiBS  ON  Official  Bonds  cannot  set  ap  as  a  defense^  that  before  the 
breach  for  which  the  suit  was  bronght  against  them  on  the  bond,  they 
gave  notice  of  the  officer's  unfitness  for  the  offioe,  and  zeqnested  his  re- 
movaL    Crane  v.  NeweU^  461. 

TAXATION. 
See  Equitt,  4. 

TENANTS  IN  COMMON. 

OraiKB  BT  Go-tenant. — ^Where  one  tenant  in  common  enters  generally  inta 
tne  possession  of  the  common  estate,  his  possession  inures  to  the  benefit 
of  lus  co-tenants ;  but  if  he  enters  into  possession  of  part,  claiming  the 
whole  in  severalty,  his  possession  will  be  deemed  adverse  to  his  co-ten- 
ants, and  the  statate  of  limitations  will  run  against  them.  OiUatpU  v. 
Otbum,  136. 
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TOEXa 

1*  ToBXB  OX  THB  HiOH  SxAB,  OH  board  a  foreign  reaael,  and  between  foreign 
■abjeots,  may  be  taken  cognizance  of  in  the  coorts  of  this  ooontry.  Bat 
it  is  cofltomary  to  exerdae  a  aoond  discretion  in  the  ezerdse  of  the  Jnris- 
diction.    Jdhnnn  ▼.  DdUcn,  664. 

SL  Idhi: — ^Where  a  foreign  seaman  has  been  discharged  in  this  ooontcy,  h* 
may  maintain  an  action  in  onr  courts  for  the  tort  oommitted  oo  the  hij^ 
seas  while  the  relation  of  master  and  seaman  existed.    IdL 

See  JuDoioEzm,  7. 

TRESPASa 
See  Pabknt  and  Child,  1;  Tbotbb,  2. 

TROVER. 

1.  Bdcamd  Ain>  Ebfusal  are  prtma  yooe  eyidenoe  of  oonTersion.    Ladtwo9d 

S.  Tboteb,  Assumpsit  or  Cass  will  lie  against  a  bailee^  if  a  oonvwsion  be 
proved.  The  effect  of  an  election  of  the  form  of  aotion  oooaidsred  with 
reference  to  the  proof,  and  the  nature  of  the  defense.     [<L 

%  The  Shsbhi'b  Fbopsbtt  in  Goods  uevikd on  issnffioient  to  sapport  tres- 
pass, or  trover,  for  a  taking,  or  a  conversion  of  them.    Id. 

TRUST& 

L  A  RxsuuiiNo  T&U8T  does  not  arise  on  a  purchase  of  land  for  anothei^a 
benefit  where  the  purchaser  uses  his  own  name  and  credit,  and  the  un- 
dertaking to  act  for  the  other's  benefit  is  by  paroL  Fowke  v.  SlaM(^kiert 
133. 

8.  Sale  of  BunnoiAiiT's  Estaxk—Cbxditob&— Where  a  testator  devised 
the  residue  of  his  property  to  his  three  sons,  directing  that  the  share  of 
one  should  be  deposited  by  his  executor  with  the  others,  and  giving  the 
executor  a  power  to  sell,  it  was  held  that  an  attaching  creditor  of  the 
son  could  not  hold  as  against  a  purchaser  at  a  sale  of  the  estate  by  the 
executor,  pursuant  to  the  power.    Braman  v.  StUei^  446. 

USAOK 

L  Ths  iNDOBsnoDrr,  bt  its  Cashier,  of  a  note  belonging  to  a  bank,  is  in« 
sufficient  to  transfer  the  note  unless  the  act  of  the  cashier  was  aafhor- 
ised;  and  this  authorization  can  not  be  established  by  showing  that  it  is 
the  common  usage  of  all  the  banks  in  the  city  to  transfer  notes  sad  bills 
by  the  cashier^s  indorsement.     United  States  Bank  v.  Fleekner,  287. 

2.  Regarding  Shxritf's  Sale. — Parol  evidence  may  be  admitted  to  prove 

a  long  practice  in  the  county  for  the  sheriff  to  sell  by  virtue  of  writs  of 
vendiHoni  exponas  after  the  return  day;  and  such  practice,  when  proved, 
will  support  the  sale.    Blythe  v.  Biehards,  672. 

USURY. 

1.  Sale  ov  Note. — A  bona  fide  note  given  for  value  may  be  sold  in  the 
market  for  less  than  its  face,  without  usury.    FlemnUng  v.  MulUganf  707. 
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S.  iNNOcmiTlNiwBsnovnsuBious  Note. --A  note  indoraed  for  the  mak^ 
MOommodAtion,  and  diaoountod  at  onlawfal  interest^  is  inaiioiis  and 
▼Old  against  the  maker  and  indoner,  even  in  the  hands  of  an  innooent 
indonee.    Id. 

5.  RMirawAL  or  Usubious  Notb.^A  new  note  giyen  between  the  oraghnl 

partiea,  for  part  or  all  of  a  oaoriona  note,  ia  iteelf  nanziooa  and  Toid;  bet 
a  note  taken  in  renewal  of  each  nsuziona  note^  by  an  innocent  indonM^ 
it  valid.    IdL 

VABIANGK 

1.  Vabzangb  Bbtwun  EzBOunoN  asd  Judoxbmt  is  immatwriaJ,  and  mij 

be  disregarded^  if  the  ezeoution  conform  nLbstentially  to  the  jndgmank 
Qraham  ▼.  Pricty  199. 

2.  As  TO  Kaxb. — ^The  differenoe  in  pronnnoiation  between  Joeiah  and  Jotier 

is  so  slight  as  not  to  amoont  to  a  variance.    Schooler  ▼.  ^McnC,  232. 

8.  Matieial  Vabianob,  what  is  not. — ^In  deobring  upon  such  a  writing^ 
to  allege  that  defendant  undertook  that  "  the  oil  was  of  a  good  and  su- 
perior qnality,  to  wit,  prime  quality  winter  oil,"  is  not  a  material  vaii- 
ance.    Hartmga  ▼.  Lovering,  420. 

VENDOR  AND  VENDEE. 

1.  Vbtdkb's  &IOHTS  ON  DiBSOLviNa  Contbact.— A  vendee,  whose  oontract 

is  dissolved,  has  a  lien  on  the  land  for  the  purchase-money  and  interest, 
and  for  the  value  of  his  improvements,  and  should  not  be  compelled  to 
surrender  possession  without  payment  or  security  therefor.  CfriJUh  v. 
Depew,  141. 

2.  Idem — Rents  and  Imp&oysicents. — ^A  vendee  is  entitled,  on  dissolution 

of  the  contract,  to  the  present  value  of  lasting  improvemento  made  by 
himself,  and  is  liable  for  the  rent  of  the  property  as  it  was  when  he  re- 
ceived it.     Id, 

8.  Idem— CoMPCTATiON  of  Rent  and  iNTBBBsr.^Where  a  contract  for  the 
sale  of  land  is  dissolved  for  the  vendor's  default,  both  the  inteiest  on 
the  purchase-money  and  the  rent  should  be  reckoned  from  the  time  of 
filing  the  bill  for  dissolution  of  the  contract.     Id, 

4  '  Jurisdiction  to  Rescind  Contract. — ^Where  a  vendor  fails  for  a  great 
length  of  time  to  make*  title  according  to  his  bond,  the  purchaser  may 
either  sue  at  law  for  the  breach  or  in  equity  for  rescission.  ffumbU  v. 
Hinkson,  195. 

6.  Liability  of  Vendor's  Heirs  on  Cancellation. — ^Where  a  vendee  of 

land  oh  failure  of  title,  instead  of  suing  on  the  bond,  sues  for  cancella- 
tion of  tho  contract,  the  heirs  of  the  vender  are  not  liable^  in  respect  of 
lands  descended  from  their  ancestor,  to  refund  the  purchase-money  re- 
ceived by  him  in  his  life-time,  prior  to  1792,  but  they  are  liable  so  far  as 
they  have  received  personal  assets  from  the  ancestor.     Id» 

ft.  RsFLACiNa  Parties  in  Statu  Quo. — On  setting  aside  a  contract  for  the 
sale  of  lands,  the  parties  should  be  placed  in  ttaiu  quo,  and  where  pos- 
session has  passed  to  the  vendee,  it  should  be  restored,  unleaa  there  has 
been  a  lawful  and  bona  fide  eviction.     Id, 
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